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CASKS    IN    CHANCER  V, 


BBFORE  THE 


VICE-CHANCELLOR. 


This 


HALL  V.  MACDONALD. 


was  a  creditor's  suit. 


The  testator's  personal  estate  being  insufficient  to  pay 
his  debts,  his  real  estates  were  ordered  to  be  sold^  and 
the  proceeds  applied  in  payment  of  his  debts  remaining 
unsatisfied. 

The  Vice-chancellor  held  that  the  Defendant,  who  was 
one  of  the  unsatisfied  creditors  and  also  a  trustee  and 
executor  of  the  will,  was  entitled  to  retain  his  debt  out 
of  the  proceeds  of  the  sale  ;  and  that  his  right  was  not 
prejudiced  by  the  proceeds  having  been  paid  into 
Court  (a). 

Mr.  Campbell  appeared  for  the  Plaintiff. 

Mr.  De  Gex  and  Mr.  Winstanleif  appeared  for  the 
Defendants. 


1844: 
19th  January. 

' V ' 

Retainer. 

Trustee, 

Debt. 

Debtor  and 

creditor. 


A  trustee  of 
real  estates  sold 
for  payment  of 
tlie  testator^s 
debtSi  is  entitled 
to  retain  a  debt 
due  to  him 
from  the  testa- 
tor»  out  of  the 

f>roceede;  and 
lis  right  is  not 
prejudiced  by 
the  proceeds 
having  been 
paid  into  Court. 


(fl)  See  Lootnes  v.  Stotherd^  1  Sim.  &  Slu.  458 ;  Player  v. 
Foxlialfj  1  Russ.  538;  Chissum  v.  Devoes,  5  Kuss.  29;  Lang- 
ton  V.  Higgif  antCy  Vol.  V.  p.  228. 
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1844:  WALSH  V.  GLADSTONE. 

19th  Jan. 

Will.  ^*  ^'  BLUNDELL,  esq.,  the  testator  in  the  cause, 

Construclion.     appointed  John  Gladstone,  Robert  Gladstone,  and  Thomas 

ru  ee.         Robinson  to  be  the  executors  and  trustees  of  his  will ; 
J^gactf, 

and  gave,  to  each  of  them  who  should  prove  and  act,  a 

Testator  gave  legacy  of  300/. ;  but,  if  any  of  them  should  die  without 

his  three  trus-  having  acted,  or  should  refuse  or  decline  to  act,  the  legacy 

ie&i  and  execu-  or  legacies  intended  for  him  or  them,  were  to  go  to  the 

tors  w  ®  *  ®"  ^  trustee  or  trustees  who,  under  the  power  for  that  purpose 

but  if  any  of  contained  in  his  will,  should  be  appointed  in  his  or  their 

them  should  die  place.     The  will  afterwards  provided  that,  in  case  all  or 

acted  or  should   ^"X  ^^  *^^  ^^^^  trustees,  or  any  trustee  or  trustees  to  be 

refuse  or  decline  appointed  under  that  proviso,  should  die  or  be  desirous 

to  act,  the  lega- 

cies  intended  for  them,  were  to  go  to  the  trustees,  who,  under  the 

pofwerfor  that  purpose  contained  in  the  will,  should  be  appointed  in 

their  place.    Two  of  the  trustees  died  in  the  testator's  lifetime, 

and  two  new  ones  were  proposed  by  the  surviving  trustee  and 

appointed  by  the  Masier  in  compliance  with  tlie  decree  in  a  suit 

itir  administering  the  testator's  estate.     Held  that  they  were  not 

entitled  to  the  legacies  intended  for  tlie  deceased  trustees. 


Power  to  appoint  mto  trustees. — Construction, — Trustee. 

Testator,  afler  appointing  three  trustees  of  his  will,  provided 
that,  if  they,  or  any  of  them,  or  any  trustee  or  trustees  to  be 
appointed  under  that  proviso,  should  die  or  be  desirous  to  be  dis- 
charged, or  go  to  reside  beyond  sea,  or  neglect  or  refuse  or  be- 
come incapable  to  act,  before  the  trusts  should  be  performed,  it 
should  be  lawful  for  the  surviving,  continuing  or  acting  trustees  or 
trustee  for  the  time  being  or  the  last  acting  trustee,  to  nominate 
a  new  trustee  or  trustees;  and  that  the  trust  property  which 
should  he  or  have  been  vested  in  the  trustee  or  trustees  so  dging, 
desiring  to  be  discharged  &c,,  and  should  then  be  subject  to  the 
trusts  of  the  toiil,  should  be  vested  in  the  new  trustee  or  trustees 
jointly  with  the  surviving  or  continuing  trustee  or  trustees,  or 
solely,  as  the  case  might  require.  Two  of  the  trustees  died  in  the 
testator's  lifetime.  Quer^,  whether  new  trustees  could  be  ap- 
pointed under  the  power  ? 
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of  being  discharged  from  the  trusts^  or  should  go  to  re-  i844« 

side  beyond  sea,  or  neglect  or  refuse  or  become  incapable 
to  act  in  the  trusts  before  the  same  should  be  fully  per- 
formed, then  and  in  that  case,  it  should  be  lawful  for  the  Gladstose. 
surviving,  continuing  or  acting  trustees  or  trustee  for  the 
time  being,  or  the  last  acting  trustee,  to  nominate  any 
fit  person  or  persons  to  supply  the  place  of  the  trustee 
or  trustees  so  dying,  desiring  to  be  discharged  or  going 
to  reside  beyond  sea,  or  neglecting  or  refusing  or  be- 
coming incapable  to  act ;  and  that,  immediately  afler 
such  appointment,  the  trust  estates,  hereditaments,  mo- 
nies and  premises  which,  under  the  willf  should  be  or  have 
ten  vested  in  the  trustee  or  trustees  so  dyuy,  desiring  to 
be  discharged  or  going  to  reside  beyond  sea,  or  refusing, 
neglecting  or  becoming  incapable  to  act  as  aforesaid, 
and  shouid  then  besuhjed  to  the  tmsts  of  the  wiU,  should 
be  conveyed,  assigned  and  transferred  so  that  the  same 
might  vest  in  such  new  trustee  or  trustees,  jointly  with 
the  surviving  or  continuing  trustee  or  trustees,  or  solely, 
as  the  case  might  requii^e,  and  in  his,  her  or  their  heirs, 
executors,  administrators  and  assigns,  upon  the  trusts 
thereinbefore  declared,  or  such  of  them  as  should  be 
subsisting  and  capable  of  taking  effect ;  and  that  every 
such  new  trustee,  either  before  or  after  such  conveyance, 
assignment  or  transfer  should  be  made,  should  have  and 
4uigbt  exercise  the  same  powers,  privileges,  authorities 
and  discretion,  to  all  intents  and  purposes,  as  if  he  had 
been  appointed  a  trustee  by  the  will. 

Robert  Gladstone  and  T.  Robinson  died  in  the  tes- 
tator's lifetime,  and  John  Gladstone  alone  proved  the 
will. 

The  suit  was  instituted  for  the  administration  of  tlie 
testator's  ei&tate.    The  decree,  amongst  other  things, 
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1844.  directed  the  Master  to  appoint  two  proper  persons  to  be 

trustees  of  the  will  ii>  the  place  of  Robert  Gladstone  and 

.Robinson,  and  that  J.  Gladstone  should  convey,  assign 

Gl  dVtohe     ^°^  transfer  the  trust  property,  so  that  the  same  might 

be  vested  in  him  and  such  new  trustees,  their  heirs  Sec., 
upon  the  subsisting  trusts  of  the  will. 

The  Master^  accordingly,  appointed  two  new  trustees 
of  the  will,  and  the  trust  property  was  vested  in  them 
and  J,  Gladstone,  as  directed  by  the  decree. 

In  consequence  of  the  new  trustees  having  claimed 
the  legacies  intended  for  the  two  persons  who  died  in 
the  testator's  lifetime,  a  sum  of  stock  was  set  apart 
out  of  the  testator's  assets,  to  answer  those  legacies  in 
case  the  Court  should  be  of  opinion  that  the  claimants 
were  entitled  to  thetn. 

The  residuary  legatees  petitioned  to  have  the  stock 
transferred  to  them,  alleging  that  the  legacies  lapsed 
by  the  deaths  of  the  deceased  persons  in  the  testator's 
lifetime,  and  that  the  new  trustees  had  no  right  or  title 
to  them. 

Mr.  Stuart  and  Mr.  Fleming,  for  the  Petitioners,  said 
that  a  will  spoke  from  the  death  of  the  testator,  and, 
therefore,  when  the  testator  in  this  case  used  the  words : 
*'  but  if  any  of  them  shall  die/'  he  must  have  meant,  not 
die  in  his  lifetime,  but  after  his  death :  that  the  new 
trustees  had  been  appointed,  not  under  the  power  for 
that  purpose  contained  in  the  will,  but  by  the  Master, 
who  was  directed,  not  merely  to  approve  of,  but  ac* 
tually  to  appoint  the  new  trustees;  and,  indeed,  that 
the  appointment  could  not  have  been  made  under  the 
power;  because  the  trust-property  had  never  vested  in 
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Robert  Gladstone  and  Robinson ^  and  the  power  did  not 
authorize  new  trastees  to  be  appointed  in  the  place  of 
deceased  trustees*  unless  they  were  persons  in  whom 
the  property  had  been  vested.    Botie  v.  Cook  (a). 

Mr.  Bethell  and  Mr.  Rolt,  for  the  new  Trustees,  cited 
Willing    v.    Baine(b);     Humberstone  v.    Stanton  {c)-; 
Walker  v.  Main{d)\  and  contended  that  the  power  did 
authorize  new  trustees  to  be  appointed  in  the  event  of 
one  or  more  of  them  dying  in  the  lifetime  of  the  tes- 
tator, for  the  testator  had  made  a  distinction  between 
declining  to  act,  and  dying  without  having  acted  ;  that 
the   new  trustees  had    been,  in  fact,  appointed,  by 
J.  Gladstone,  under  the  power ;  for  he  had  nominated 
them  to  the  Master,  and  had  conveyed  the  trust^property 
to  them ;  and  that  it  was  apparent,  on  the  face  of  the  will, 
that  the  testator  intended  that  whoever  should  accept 
the  office  of  trustee,  should  take  the  legacies. 

The  Vice-Chancellor: 
I  am  bound  by  the  words  of  the  will. 

The  testator  has  not  directed  that,  in  every  case  of 
a  new  trustee  being  appointed,  the  substituted  trustee 
shall  have  a  legacy  of  300  /. :  but  he  has  bound  down 
the  parties  who  are  to  have  the  legacies  by  a  particular 
description. 

After  givrog  to  each  of  the  executors  and  trustees 
named  in  his  will  who  should  prove  and  act,  a  legacy 
of  800/.,  he  provides  that  if  any  of  them  shall  die  with- 
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{a)  Maclcl.  Excheq.  Hop. 
168. 

(h)  aP.  w.  113. 
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out  having  acted,  or  decline  or  refuse  to  act,  then  and 
in  that  case,  the  legacy  or  legacies  intended   for  him, 
ber  or  them  who  shall  so  die  without  having  acted,  or 
decline  or  refuse  to  act,  shall  go  to  the  trustee  or  trus- 
tees who,  under  the  power  for  that  purpose  contained  in 
hift  will,  shall  be  appointed  in  his  or  their  stead.     Now 
the  facts  of  the  case  are  that  Mr.  Robert  Gladstone 
and  Mr.  Robinson,  who  were  two  of  the   individuals 
named  as  trustees  in  tlie  will,  died  in  the  te»tator*s  life- 
time; and  the  terms  of  the  power  for  appointing  new 
trustees,  are :  ''  That  in  case  all  or  any  or  either  of  my 
said  trustees  and  executors,  or  any  trustee  or  trustee? 
to  be  appointed  under  this  present  power,  shall  depart 
this  life,  or  be  desirous  of  being  discharged  from  the 
aforesaid   trusts,  or  shall  go  to  reside  beyond  sea,  or 
shall  neglect  or  refuse  or  become  incapable  to  act  in 
the  said  trusts  before  the  same  shall  be  fully  executed 
and  performed,  then  and  in  that  case  and  as  often  as 
the  same  shall  happen,  it  shall  be  lawful  for  the  sur- 
viving, continuing  or  acting  trustees  or  trustee  for  the 
time  being,  or  the  last  acting  trustee  to  nominate  any 
fit  person  or  persons  to  supply  the  place  of  the  trustee 
or  trustees  so  dying,  desiring  to  be  discharged  or  going 
to  reside  beyond  sea,  or  neglecting  or    refusing  or 
becoming  incapable  to  act."     In  my  opinion  it  is  very 
questionable,  at  the  least,  whether,  under  that  power, 
Mr.  John  Gladstone,  who  was  the  only  one  of  the  three 
trustees  who  survived  the  testator,  could  have  appointed 
new  trustees:  for  it  seems  to  be  clear  that  the  case 
which  the  testator  contemplates  is  that  of  a  vacancy  in 
the  trusteeship  occasioned  by  death,  refusal  to  act  &c., 
which  was  capable  of  being  supphed  by  a  continuing  or 
acting  trustee:  which  was  not  the  case  that  happened. 
If  Mr.  Robert  Gladstone  and  Mr.  Robinson  had  sur- 
vived the  testator,  there  can  be  no  doubt  that  Mr.  Jobn 
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they  did  not  urvive ;  and  therefore,  it  is  questionable, 
to  say  the  least,  whether  Mr.  John  Gladstone  could 
have  exercised  the  power.  But,  whether  he  could  have  Gladstone. 
exercised  it  or  not,  he  did  not  exercise  it ;  nor  did  he 
execute  the  deeds  of  conveyance  by  virtue  of  the 
power :  for  the  Court  referred  it,  to  the  Mastery  to 
appoint  two  proper  persons  to  be  trustees  in  the  room 
of  the  deceased  parties,  and  directed  Mr.  John  Glad- 
stone to  convey,  assign  and  transfer  the  trust  estate  and 
property,  so  that  the  same  might  be  vested  in  him  and 
the  new  trustees  upon  the  trusts  of  the  will ;  and  it 
directed  the  Master  to  settle  the  conveyance  and 
assignment 

If  Mr.  JoIm  Gladstone  did  propose  one  or  even  both 
of  the  gentlemen  whom  the  Master  appointed ;  still 
proposing  is  not  nominating.  And,  indeed  it  appears, 
on  the  face  of  the  deed  by  which  he  conveyed  and 
assigned  the  trust-property  to  himself  and  the  new 
trustees,  that  the  appointment  was  made  and  the  deed 
settled  by  the  Master  and  executed  by  Mr.  John  Glad'- 
stone  in  obedience  to  the  decree  of  this  Court. 

Supposing  that  the  testator  did  intend  that  every 
person  who  should  accept  the  office  of  a  trustee  under 
his  will,  should  be  paid  a  legacy  of  300/. ;  he  has  not 
used  words  sufficient  to  allow  his  intention  to  be  effec- 
tuated :  for  I  can  not  find  his  intention  otherwise  than 
from  the  words  that  are  contained  in  his  will :  and, 
having  regard  to  the  words  of  the  will,  I  am  of  opinion 
that,  under  the  circumstances  of  this  case,  the  gentle- 
men who  have  been  recently  appointed  trustees  of  it, 
are  not  entitled  to  be  paid  the  legacies  given  to  Mr. 
Robert  Gladstone  and  Mr.  Robinson. 

B  4 


CASES    IN   CHANCERY. 


1844. 
Walsh 

V. 
GLAD6TOKE, 


Declare  that  the  sum  of  stock  standing  to  the  account 
intituled:  ''The  deceased  trustees  legacy  account/'  is 
part  of  the  testator's  residuary  estate,  and  order  it  to  be 
transferred  to  the  petitioners. 


1844: 
16th,  17th 

and 
19th  Feb. 


TAYLOR  V.  HAYGARTH. 


Crovon, 

Trustee. 

Bona  vacantia. 

Eschiat. 

Testatrix  gave 
her  real  and 
personal  pro- 
perty to  A; 
B.  and  C, 
their  heirs,  exe< 
cutors  &c.,  in 
trust  to  sell  the 
same  imme- 


SaRAU  WHITTELL^  the  testatrix  in  the  cause, 
by  her  will,  dated  in  August  1837,  after  giving  lOO/.  to 
each  of  her  executors,  and  legacies  of  difierent  amounts 
to  other  persons,  gave  all  the  rest  of  her  property,  real 
as  well  as  personal,  to  the  Defendants,  Haygarth, 
Dobsofi  and  Watson,  their  heirs,  executors  &c.,  in  trust 
to  sell  the  same,  absolutely,  immediately  after  her  death; 
and»  for  that  purpose,  to  make  contracts,  transfers  and 
conveyances,  and  to  give  discharges  for  the  purchase- 
money;  and  to  invest  the  surplus,  after  paying  the 
expenses  of  the  sale,  in  their  names,  in  the  usual  secu- 
rities, and,  out  of  the  income,  to  pay  certain  annuities ; 
diately  after  her  ^^^^  subject  thereto,  to  stand  possessed  of  the  capital  in 

stand  possessed  **'"®^  ^^^  ®^^^  peison  or  persons  as  she  should  direct  by 
of  the  produce,  any  codicil  to  her  will:  and  she  empowered  the  trustees 
m  trust  for  such   ^  j^^^g^  ,^^  j.^,  ^^^^^^  f^^  ^j^^  ^^  ^^^^^  ^,^^jl  ^w 

uCisons  AS  snc 

should  direct  by  should   be  sold,  for  twenty-one  years,  if  they  should 

a  codicil.     But  ihink  fit  so  to  do ;  and  she  appointed  Messrs.  Haygartk, 

make  any  codi-  J^obson  and  Watson  to  be  the  executors  of  her  will, 
cil,  nor  did  she 

leave  either  heir  ^he  testatrix  died  in  January  1838,  seised  and  pos- 
4)rnextotkm.  ^  '  • 

After  her  death,  sessed  of  freehold,  copyhold  and  personal  estate,  but 
^.,  B,  and  C. 

sold  her  real  estate^  Held  that  they  were  entiilcd  to  the  pro- 
ceeds, for  their  own  benefit ;  and  that  the  Crown  was  entitled  to 
the  personal  estate. 
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without  having  made  any  codicil ;  and,  as  she  was  ille- 
gitimate and  never  had  been  marriedy  she  left  neither 
heir  nor  next  of  kin. 

Her  personal  estate  was  more  than  sufficient  to  pay 
her  funeral  and  testamentary  expenses,  debts  and  lega- 
cies, and  to  provide  funds  for  payment  of  the  annuities 
given  by  her  will :  the  trustees,  however,  sold  her  real 
estate  and  invested  the  greater  part  of  the  proceeds  in 
the  purchase  of  stock  in  their  own  names. 

At  the  hearing  of  the  cause  for  further  directions,  the 
question  was  whether  the  residue  of  the  personal  estate 
and  the  proceeds  of  sale  of  the  real  estate,  belonged  to 
the  Crown  or  to  the  trustees.  The  suit,  however,  was 
so  constituted  with  respect  to  parties,  that  that  question 
arose  between  Co-defendants,  namely,  the  Attorney- 
general  on  the  one  hand,  and  the  trustees  on  the  other; 
and  theVice-Chancellor  said  that,  on  that  account,  he  could 
not  decide  the  question  in  the  present  suit.  The  coun- 
sel for  the  contending  parties,  replied  that  they  wished 
to  obtain  the  decision  of  the  Court  upon  their  claims, 
with  as  little  delay  and  expense  as  possible :  in  conse- 
quence of  which,  his  Honor  allowed  the  hearing  of  the 
cause  to  proceed. 

Mr.  Walker  and  Mr.  E,  Montagu  appeared  for  the 
Plaintiff,  who,  being  merely  a  pecuniary  legatee  under 
the  will,  made  no  claim  either  to  the  residue  of  the  per- 
sonal estate  or  to  the  produce  of  the  real  estate. 

Mr.  Twiss  and  Mr.  Wray  for  the  Attorney-general, 
said  that,  as  the  testatrix  had  left  no  next  of  kin,  the 
Crown  was  entitled  to  her  undisposed-of  personal  estate; 
and  that  as  t^he  had  left  no  heir  and  had  directed  her 
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1844.  real  estate  to  be  sold  out  and  out,  immediately  afler  her 

death  (which  distinguished  this  case  from  Huryess  v. 
Wheale  (a) ),  the  Crown  was  entitled  also  to  the  proceeds 

Haygartii.      ^^  ^'^^  ®^'®'  ^   being   bona   vacantia.     Middleton   v. 

Spicer  (i) ;  Doe  v.  Ewart  (c) ;  AUoriiey-gaieral  v. 
Holford  (d) ;  Smith  v.  Claxton  (e) ;  Barclay  v.  Riis- 
sell  (/) ;  Du  Hourmelin  v.  Slieldon  (g). 

Mr.  TV^rf  and  Mr.  F,  J.  Hall  for  Hay  garth  and 
Dobsun,  and  Mr.  Koe  and  Mr.  Chandless  for  IVatsony  said 
that  theirclientSy  as  the  executors  of  the  will,  were  entitled, 
by  the  common  law,  to  the  testatrix's  undisposed-of  per- 
sonal estate;  and  that,  as  she  had  left  no  next  of  kin, 
their  right  was  not  affected  by  the  1 1  Geo.  4  &  1  Will.  4, 
c.  40 ;  that  Act  having  made  no  alteration  in  the  law, 
except  in  cases  where  the  deceased  had  left  next  of  kin. 
Hawkins  v.  Hawkins  (A). 

With  respect  to  the  testatrix's  real  property,  they 
said  that  the  Crown  would  have  had  no  claim  to  it,  by 
escheat,  if  it  had  not  been  directed  to  be  sold  ;  for,  by 
the  will,  the  legal  estate  in  fee  was  vested  in  the  trus- 
tees, and,  therefore,  the  trustees  would  have  been  enti- 
tled to  hold  it  for  their  own  benefit,  acco]*ding  to  Burgess 
V.  Wheate ;  and  that  the  circumstance  of  the  testatrix 
having  directed  the  property  to  be  sold,  could  give  no 
right  to  the  Crown  :  for  the  Court  did  noi  convert  real 
estate  for  the  benefit  of  the  Crown.  Henchman  v.  At  for- 
ney-general  (i).     Besides,  in  this  case,  the  testatrix  has 

(a)  1  Eden,  177.  4  Myl.  &  Cr.  525.     See  also 

{b)  1  Bro.  C.C.201.  1  Jarman  on   Wills,   553  ct 

(c)  7  Adol.  &  Ell.  636.  seq,;   and  vol.  2,  p.  198  et 

{d)  1  Price,  436.  seq. 

(e)  4  Madd.  484.  (h)  Ante^VohV II. p,  173. 

{J^  3  Ves.  434.  (f)  3   Sim.  &   Slu.   498 ; 

(g)   1     Bea?.    79 ;  and     and  3  Myl.  k  Keen,  48^. 
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not  given  a  positive  direction  to  the  trustees,  to  sell  her  1844. 

real  estate  immediately  after  her  death ;  but  has  left  the  *  "^ 
time  of  sale  to  the  discretion  of  the  trustees ;  as  appears  Taylor 
from  her  having  given  them  a  power  to  grant  leases* 
from  time  to  time,  for  twenty-one  years,  until  the  sale 
should  take  place:  and  even  if  she  had  positively  directed 
her  real  estate  to  be  sold  immediately  after  her  death, 
the  proceeds  would  have  retained  the  character  of  real 
estate,  in  the  hands  of  the  trustees,  for  all  purposes : 
Hiii  V.  Cock  (A) :  where  Lord  Eldon,  C.  says  :  **  The 
only  point  calling  for  decision  under  this  bill,  is  whether 
the  money  arising  from  the  sale  of  the  real  estate,  which 
it  is  not  necessary  to  apply  for  the  only  purpose  expressed 
in  the  will,  is  to  be  considered  real  or  personal  estate. 
This  case  differs  from  any  of  the  very  numerous  cases 
that  have  occurred  upon  this  point.  The  rule  in  equity 
is  clear  that,  where  real  estate  is  directed  to  be  converted 
into  personal,  for  a  purpose  expressed,  which  purpose 
fails  either  wholly  or  partially,  in  the  former  case, 
though  the  estate  has  been  converted,  the  whole  produce 
of  that  conversion  will  still  be  real  estate ;  and  in  the 
latter,  as  far  as  the  purpose  fails,  so  far  the  money  is  to 
be  considered  realty  and  not  personalty.  This  testator 
does  not  express,  merely,  that  his  real  estate  shall  be 
sold  and  converted  into  personal ;  but  he  takes  both 
funds ;  the  residuary  real  estate  (if  I  may  use  that 
expression)  every  devise  of  real  estate,  though  in  form 
residuary,  being  specific ;  he  expressly  includes  lease- 
hold estate,  and  all  his  personal  property,  by  express 
description ;  directing  the  whole  to  be  turned  into 
money  ;  and  to  be  applied  in  discharge  of  the  expenses 
of  the  trustees  in  the  execution  of  his  will :  and,  if  there 
was  nothing  more  in  the  expression  of  the  purpose  than 

{k)  I  Vc8.  &  Beam.  174. 
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1844.  the  satisfaction  of  those  expenses,  the  money  remaining 

unapplied,  as  not  being  required  to  answer  that  purpose, 
would,  as  far  as  it  was  derived  from  real  estate,  be  con- 
u  *  -H  ®^^cf®d  *8  real,  and  not  personal,  property ;  the  prin- 
ciple being  that,  where  a  testator  means,  with  regard  to 
a  particular  purpose,  to  convert  his  real  estate  into  per- 
sonal, if  that  purpose  cannot  be  served,  the  Court  will 
not  infer  an  intention  to  convert  the  estate  for  any  other 
purpose  not  expressed/' 

The  other  authorities  cited  for  the  trustees  were  fVil- 
liams  V.  Lord  Lonsdale  (I)  ;  Amphlett  v.  Parke  (m); 
Johnson  v.  Woods  (n) :  and  1  Blackst.  Comment,  chap.  B, 
in  order  to  show  that  bona  vacantia  were  matters  of  a 
purely  personal  nature,  such  as  royal  fish,  waifs,  wrecks 
&c. 

Mr.  Cooke  appeared  for  another  Defendant. 

On  Mr.  Wray  rising  to  reply, 

The  Vtce-Chancellor  said :  I  will  not  trouble  you  to 
address  any  argument  to  me  respecting  that  part  of  the 
testatrix's  property  which  was  personalty  at  her  death. 

The  three  executors  not  only  have  legacies  of  equal 
amount  given  to  them ;  but  the  personal  property  is 
bequeathed  to  them  in  trust ;  and,  as  it  is  so  bequeathed, 
they  are  precluded  from  claiming  it  for  their  own  bene- 
fit, notwithstanding  no  trust  is  declared. 

Lord  Thurlow  concludes  his  judgment  in  Middleton 
v.  Spicer,  in  the  following  words :  "  The  executors  being 

(t)  3  Ves.  756.     See  tlie         (w)  2  Russ.  &  Myl.  8*ii« 
observations  on   Burgess  v.         («)  2  Beav.  409. 
IVhcate,  in  the  judgment. 
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excluded  and  no  relations  to  be  found,  I  consider  the 
executors  as  much  trustees  for  the  Crown,  as  they  would 
have  been  for  any  of  the  next  of  kin.  if  these  could  have 
been  discovered."  Those  words  are  strictly  applicable 
to  the  present  case ;  and,  therefore,  I  am  of  opinion  that 
the  Crown  is  entitled  to  the  testatrix's  undisposed-of 
personal  estate. 


1844. 
Taylor 

V. 

Havgarth. 


That  being  my  clear  opinion,  I  will  thank  you  to  con- 
fine yourself,  in  your  reply,  to  that  poition  of  the  testa* 
irix's  property  which  was  real  estate  at  her  death ;  and 
to  which  the  position  laid  down,  by  Lord  Loughborough^ 
in  Walker  v.  Denne  (p)  seems  to  be  applicable,  namely, 
that  the  Crown  comes  under  no  head  of  equity. 

Mr.  Wray : 

In  that  case  the  will  gave  the  trustees  an  option  to 
lay  out.  the  money  in  the  purchase  either  of  freeholds 
or  of  leaseholds ;  and  that  circumstance  prevented  the 
Crown  from  insisting  that  the  trustees  should  lay  it  out 
in  the  purchase  of  freeholds.  The  choice  given  to  the 
trustees,  precluded  the  Crown  from  asserting  a  title  to 
have  the  money  invested  in  the  purchase  of  one  of  the 
two  kinds  of  property,  and  not  in  the  other.  That  case 
is,  in  fact,  an  authority  in  my  favour;  for  Lord  Lough- 
borough says :  "  Whether  this  Court  will,  on  behalf  of 
the  real  representative,  claiming,  merely,  as  a  represen- 
tative, and  against  the  personal  representative,  exercise 
what  is  called  the  favour  of  the  Court  towards  the  real 
representative,  and  exercise  that  between  them,  both 
volunteers,  in  order  to  give  a  sum  of  money  a  quality  it 
has  not,  t  need. not  now  decide.  But  I  believe  that,  in 
every  case  of  that  kind,  it  is  a  necessary  circumstance 


(o)  2  Vez.  jun.  185. 
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Taylor 


liATOARTU. 


that,  where  it  is  by  will,  the  will,  and  where  by  contract^ 
the  deed,  must  dechivtly  and  defimlvely  fix  npen  the 
mtmejf  the  quality  of  land.  The  distinction  in  the  pre- 
sent case,  is  that  that  essential  circumstance  upon  which 
all  the  decisions  must  be  bottomed,  namely,  that  the 
quality  of  real  estate  is  imperatively  and  definUioely 
fixed  upon  it  by  the  instrument,  fails  in  this ;  and  it  re- 
mains ad  arhitrium,  whether  it  is  to  be  considered  as 
land  or  money."  It  appears,  therefore,  that,  if  the  will 
in  that  case  had  imperatively  directed  that  the  money 
bhould  be  laid  out  in  the  purchase  of  freehold  lands, 
that  direction  would  have  been  held  to  be  conclusive  as 
to  the  quality  of  the  money,  and  the  Court  would  have 
held  the  Crown  to  be  entitled  to  it.  The  instrument 
in  the  present  case,  which,  according  to  Lord  Lough- 
borough,  is  to  be  conclusive,  does  definitively  and  im- 
peratively fix,  upon  the  testatrix's  real  property,  the 
quality  of  personalty;  for  it  directs  the  trustees  to  sell 
her  real  estate  immediately  afler  her  death.  Can  it 
then  be  said  that  the  property  is  to  be  considered  as 
converted  into  personalty  for  all  purposes ;  and  yet  that 
the  Crown  (whose  claims  the  Courts  always  favour)  is 
not  to  be  entitled  to  it  ? 


I  will  now  call  the  attention  of  the  Court  to  the 
judgment  in  Henchman  v.  T/te  Attorney-general.  Loi*d 
Brougham  there  says :  *'  As  the  lord  can  not  take  ;  as, 
beyond  all  question,  the  Crown  can  not  take ;  and  as 
there  is,  here,  no  heir  of  the  testator,  the  devisee  alone 
can  take.  He  takes  from  necessity,  indeed,  and  because 
there  is  none  other  to  take,  the  resulting  trust  failing 
for  want  of  a  cestuique  trust  (p)"  Now  I  respectfully 
but  confidently  assert  that  no  authority  for  that  propo- 


(p)  3  Myl.  k  Keen,  494. 


Taylok 

V, 
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silion,  is  to  found  in  any  law-book.    Where  is  the  autho-  1844. 

rity  for  holding  that  a  devisee  in  trust  shall  take  what 

lie  was  never  intended   to  take,   because  there  is  no 

cesltdque  trust  1,      The   reason  assigned    for  reversing     Hayg   rtii 

Sir  John  Leaches  decree,  was,  in  fact,  a  reason  for 

aifirming  it:  for  the  Crown,  and  not  the  devisee,  takes 

by  ftecessitif.     Indeed  the  decision  in  Henchman  v.  The 

Attorney-general  is  unsupported  by  any  authority,  and 

is  wholly  inconsistent  with   Arnold  v.   Chapman  ( q), 

notwithstanding  Lord  Brougham  relies  upon  that  case 

in  his  judgment. 

With  regard  to  the  case  of  Burgess  ▼.  Wheate,  it  is 
unnecessary  to  say  more  than  that  the  claim  of  the 
Crown  was  there  rested  on  the  gix)und  of  escheat ;  and 
all  that  that  case  decided  we.s  th^^t  the  Crown  was  not 
entitled  to  the  property  l>y  escheat,  because  there  was  a 
tenant.     Here  the  claim  is  rested  on  a  totally  different 
gronnd ;  namely,  not  because  the  property  has  escheated, 
but  because  it  has  become  bona  vacantia.     Besides,  it 
may  be  inferred,    from  the  preliminary  judgment   in 
Middleton  v.  Spicer,  iliat  Lord  Thurlow  disapproved  of 
the  decision  in  Burgess  v.  Wheate ;  and  that,  in  a  case 
circumstanced  like  the  present,  his  Lordship  would  have 
decided  hi  favour  of  tlie  Crown.     Mr.  Butler,  in  his  notes 
on  Co.  Litt.  191  a,  makes  the  following  observations  on 
Burgess  v.  Wheate :  "  In  the  case  of  Burgess  v.  Wheate, 
Lord  Mansfield  endeavoured  to  establish  the  right  of 
the  Crown  to  the  benefit  of  a  trust  which  failed  for 
want  of  an  heir,  by  attempting  to  fix  on  trusts  the 
feudal  incident  of  ah  escheat.     In  the  discussion  of  the 
question,  the  analogy  appeared  unnatural,  and  the  case 
was  decided  against  the  Crown.    A  better  gi-ound  in 

(q)  1  Ves.  108. 


Taylor 
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1844.  favour  of  the  claim  of  the  Crown,  might,  perhaps,  have 

been  found  by  resorting  to  its  acknowledged  prerogative 
of  being  entitled  to  bona  vacantia,  or  every  species  of 
u      *'*  property  of  which  no  owner  is  discoverable." 

The  Vice-Chancellor  : 

This  case  has  been  allied  for  three  days ;  so  that  I 
have  had  time  to  consider  it  and  the  authorities  that 
bear  upon  it,  which,  in  fact,  are  not  numerous,  but  lie 
in  a  very  small  compass. 

The  construction  of  the  will  seems  to  be  exceedingly 
simple  and  clear;  and  I  haye  not  the  slightest  doubt 
that,  if  any  person  had  been  named  in  a  codicil,  as  an 
object  of  the  trust  created  by  the  will,  that  person  would 
have  had  a  right  to  call  for  a  conversion  of  the  estate ; 
and  it  would  have  been  a  mere  matter  of  course  for  this 
Court  to  decree  the  estate  to  be  sold ;  ray  opinion  being 
that  the  whole  legal  fee  simple  is  vested  in  the  devisees 
in  trust ;  and  that  what  is  called  the  power  of  leasing 
was  intended  only  to  be  used  from  time  to  time,  until, 
in  the  opinion  of  the  devisees  in  trust,  a  proper  occasion 
had  arisen  for  selling  the  estate. 

It  turns  out  that  the  testatrix  did  not  make  any 
codicil,  and  that  she  left  neither  next  of  kin  nor  heir: 
and  I  have  already  expressed  an  opinion,  which,  I  think, 
is  fully  warrantc:d  by  Middlelon  v.  Spicer,  that  the 
Crown  is  entitled  to  that  part  of  the  testatrix's  property 
which  was  personal  estate  at  the  time  of  her  death. 

The  only  question  that  remains  to  be  disposed  of, 
relates  to  the  real  estate.  Now,  whatever  opinion  might 
have  been  originally  entertained  about  Burgess  v.  fVheate, 
it  has  remained  unreversed  for  more  than  eighty  years; 
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and,  consequently,  it  must  be  considered  as  binding 
upon  the  Court.  It  is  observable  that  it  was  not  the 
decision  of  one  Judge  against  another;  but  of  Lord 
Keeper  Henley  and  Sir  Thoma$  Clarke,  M.  R.,  against 
the  opinion  of  Lord  Mamjield.  The  Master  of  the  Rolls 
and  the  Lord  Keeper  agreed  upon  a  point  of  equity , 
against  the  Chief  Justice  of  the  King's  Bench.  The 
case  was  nothing  more  than  this.  A  legal  estate  was 
vested  in  a  trustee,  in  trust  for  A.  who  died  without  an 
heir ;  and  it  was  held  that  the  trustee  might  hold  for  his 
own  benefit ;  the  Crown  having  no  equity  to  claim  on 
the  ground  of  escheat.  That  was  held  by  Lord  Keeper 
Henley  and  Sir  Thomas  Clarke  against  the  opinion  of 
Lord  Mamjield  I  and,  in  deciding  the  present  case,  I 
must  take  it  to  be  the  law. 


1844. 


Taylor 
Hayoartii. 


Now  it  was  said  that,  inasmuch  as  there  was,  clearly, 
a  direction,  in  the  will,  that  the  real  estate  should  be 
sold,  therefore  the  Crown  is  entitled  to  the  money  that 
might  have  arisen  from  the  sale.  Upon  that  point  I 
referred  to  Walker  v.  Denne,  not  so  much  for  the  deci- 
sbn,  as  for  the  sake  of  the  positive  proposition  which  is 
laid  down  by  Lord  Loughborough  in  that  case  (r).  His 
Lordship  says :  ''  Then,  is  there  any  reason  to  raise  an 
equity  to  convert  the  money  into  a  different  species  of 
property,  in  order  to  create  a  different  effect?  There  is 
no  person  claiming  under  the  will  of  the  testator,  ap- 
pearing to  insist  that  it  shall  be  considered  as  that 
which,  de  facto,  it  is  not.  The  Crown  comes  under  no 
head  of  equity.  I  think  it  would  be  a  great  stretch, 
even  if  that  circumstance  of  the  option  was  wanting ; 
but,  with  that  circumstance,  to  convert  it  for  the  Crown 
is  too  extraordinary  for  a  court  of  equity."    Therefore 


Vol.  XIV. 


(r)  2  Ves.  jun.  185. 
c 
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Taylor 

Haygarth. 


the  broad  proposition  is  that  the  Crown  comes  under 
no  head  of  equity. 

The  distinction  between  the  case  of  Middieton  v.  Spicer, 
and  the  case  now  before  me,  is  that^  in  the  case  of  Mid- 
dieton V.  Spicer,  the  subject  of  dispute  was  personal  es- 
tate.    It  was  a  mere  chattel  real ;  and  there  is  no  doubt 
that,  by  the  law  of  the  land,  the  Crown  is  entitled  to 
the  undisposed  of  personal  estate  of  any  person  who 
happens  to  die  without  next  of  kin.    There  the  property 
at  the  death  of  the  testatrix,  did  not  require  that  there 
should  be  any  act  of  a  court  of  equity  to  give  a  founda- 
tion to  the  right  of  the  Crown ;  but  the  Crown's  right 
was  independent  of  a  court  of  equity.     But  here,  in 
order  to  give  a  right  to  the  Crown,  it  is  absolutely  neces- 
sary that  the  equity  should  be  enforced,  or  at  least 
enforceable,  for  the  purpose  of  converting  the  freehold 
estate  in  fee  simple  into  property  of  the  description  of 
personalty ;  and  the  real  question  is  whether,  attending 
to  the  authorities,  there  is  an  equity  to  compel  the  con- 
version for  the  Crown.     Now  I  have  the  authority  of 
the  opinion  expressed  by  Lord  Loughboroughy  against 
the  existence  of  any  such  equity ;  and,  without  assuming 
to  myself  the  jurisdiction  of  the  House  of  Lords,  and 
entering  into  the  question  whether  the  decision  of  Lord 
Chancellor  Brougham  in  Henchman  v.  TTie  Attorney' 
general  is  right  or  wrong,  it  is  quite  sufficient  for  me  to 
say  that,  in  making  the  decision  which  he  did,  he  evi* 
dently  referred  to  and  relied  upon  the  opinion  expressed 
in  the  case  of  Walker  v.  Denne. 


Then,  as  far  as  the  question  about  the  legal  estate  goes, 
I  have  the  decision  of  a  court  of  equity  that  the  Crown 
shall  not  take  it  by  escheat.  And  I  have  the  opinion  of 
two  Lord  Chancellors  in  succession,   that  there   is  no 
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equity  for  the  Crown  to  call  for  a  conversion  of  the  1 844. 

Iand«  in  order  that  it  may  take  the  produce  of  it.      I  ^        ' 

admit  that,  if  there  had  been  any  next  of  kin  of  thia  Taylor 
lady  living  at  her  death,  who  afterwards  died  without  „  l\^„ 
next  of  km,  then  the  pnnciple  of  Middieton  v.  Spiixr 
would  directly  have  applied.  Because  the  Crown  would 
have  come  in,  in  the  place  of  the  next  of  kin  of  an  indi- 
vidual, who  had  a  clear  right,  in  equity,  to  call  for  the 
conversion  of  the  real  estate. 

The  point  seems  to  me  to  be  so  clear  upon  the  autho- 
rities, that  I  have  thought  it  my  duty  to  give  my  opinion 
upon  it  without  delay :  and,  having  regard  to  what  was 
said  by  Lord  Loughborouffh  in  Walker  v.  Dermey  and 
by  Lord  Brougham,  in  reference  to  it,  in  The  Attorney* 
general  v.  Henchman,  my  opinion  is  that  the  Crown  has 
no  equity  to  take,  from  the  devisees,  the  produce  of  the 
estate  which  they  have  sold  of  their  own  authority. 

The  result  is  that,  after  providing  for  the  payment 
of  the  annuities  given  by  the  will  and  for  the  costs  of 
the  parties,  out  of  the  personal  estate  and  the  proceeds 
of  the  sale  of  the  real  estate,  pro  rata,  the  remainder  of 
the  personal  estate  will  belong  to  Her  Majesty  by  virtue 
of  her  prerogative,  and  must  be  paid  to  such  person  as 
Her  Majesty  shall  appoint  under  her  sign  manual;  and 
the  remainder  of  proceeds  of  the  sale  of  tlie  real  estate 
will  belong  to  the  Defendants  Hat/garth,  Dobson  and 
Watson,  and  must  be  paid  to  them  in  equal  third  parts. 


In  1839,  a  suit  had  been  instituted,  by  certain  per- 
sons  claiming  to  be  the  testatrix's  next  of  kin,  against 
tlie  executors  and  trustees  of  the  will  and  the  legatees 
and  annuitants  under  it ;  and  u  decree  was  made,  in 

•  c  2 
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1844, 

» V ' 

TATl-Ott 

V. 

Hatoarth. 


that  suit,  directing  the  usual  inquiries  for  the  purpose 
of  ascertaining  who  were  the  testatrix's  next  of  kin  and 
heir.  But  neither  the  Plaintiffs  nor  any  other  persons, 
were  able  to  prove  that  they  were  in  any  way  related  to 
the  testatrix. 


In  1840,  the  suit  in  which  the  preceding  judgment 
was  pronounced,  was  instituted  by  one  of  the  legatees ; 
and  a  decree,  similar  to  the  former  one,  was  made,  with 
liberty  to  the  Master  to  adopt  the  proceedings  that  had 
taken  place  under  the  former  decree ;  and  the  Master  was 
to  make  one  report  in  both  suits* 

In  consequence  of  the  Plaintiff  in  the  second  suit  hay- 
ing had  the  benefit  of  the  proceedings  in  the  first,  the 
Vice-Chancellor  gave  the  Plaintiffs  in  that  suit,  as  well 
as  all  the  other  parties,  their  costs  out  of  the  testatrix's 
estate,  notwithstanding  they  had  failed  to  make  out  their 
title  as  next  of  kin  (s). 


(a)  See  Thomason  v.  Moses,  5  Beav.  77. 
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HARDY  V.  HULL*  1844: 

2i8t  Feb. 

JiRYAN,  one  of  the  Defendants  in  this  cause^  was  nth  July, 

served  with  an  office  copy  of  the  bill  under  the  23d  *        "*        ' 

Order  of  August  1841.  After  which  he  died,  without  p£^^' 
having  appeared :  and  the  Plaintiffs  brought  the  cause  Parties. 
to  a  hearing,  without  bringing  his  personal  representative        Revivor* 

before  the  Court.  ^  Defeiilant 

who  had  been 

The  Vice-Chancellor  held  that  the  personal  represen-  »crved  with  a 

■^                '^  copy  of  the 
tative  was  a  necessary  party ,  and  ordered  the  cause  to  bill,  died  with- 
stand over  in  order  that  he  might  be  brought  before  the  ©"t  having 

^^^*^-  ES  his 

personal  repre- 

The  Plaintiffs  then  filed  a  bill  of  revivor,  and,  after-  ^^J'jJ^^iJ^'Jf^ 

wards,  revived  the  suit  against  the  personal  represen-  {q^q  ^he  Court ; 

tative.    On  the  cause  coming  on  again  to  be  heard,        and  that,  for 

that  purpose,  an 

original  bill, 

Mr.  Bethel/,  for  one  of  the  Defendants,  said  that,  as  and  not  a  bill 

Bryan  had  not  appeared  to  the  bill,  his  representative  ^  ^c^^^^*  ""*^ 
ought  to  have  been  brought  before  the  Court,  not  by  a 
bill  of  revivor,  but  by  an  original  bill.     He  cited  Crow- 
foot V.  Mander  (a). 

The  Vice-chancellor  allowed  the  objection,  and  ordered 
the  cause  to  stand  over  a  second  time. 

Mr.  Stuart,  Mr.  K.  Parker,  Mr.  Parry,  Mr.  Stinton 
and  Mr.  J.  //.  Taylor  were  the  other  counsel  in  the  cause. 

(a)  Ante,  Vol.  IX.  p.  3y6. 
c  3 
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20th  Feb. 


HANSEN  V.  MILLER. 


1  HE  question  in  this  case  arose  upon  a  deed  dated 
Chose  in  actitm.  the  25th  of  October  1883,  and  made  between  Ludvig 


Husband  and 

Wife. 

Construction, 

Settlement. 

Deed, 


Peter  Christian  Hansen^  since  deceased,  and  the  Plain- 
tiff Margaret  Helen  Hansen^  then  his  wife,  an  infant 
of  the  age  of  nineteen  years,  and  one  of  the  daughters 
of  William  Mason  Harvey  and  Ann  his  wife,  both 
deceased,  of  the  one  part,  and  the  Defendants  of  the 
other  part.  The  recitals  of  it,  which  were  admitted 
by  the  parties  to  be  true,  were  as  follows :  *'  Whereas, 
upon  the  death  of  the  said  William  Mason  Harvey^ 


A  married 
woman,  an  in- 
fant, having 
become  enti- 
tled to  poo/. 

of  her  mother's   ^^^^^  ^^^^  place  on  the  9th  day  of  September  1826, 

settlement,  the    the  said  Margaret  Helen  Hansen^  then  Margaret  Helen 

trustees  paid        Harvey,  became  entitled  to  a  share  of  his  residuary 
400/.,  part  of  ^^  ,      ,      1     1.   1  1    ^ 

it,  to  her  hus-      personal  estate,  and,  upon  the  death  of  the  said  Ann 

Harvey f  which  took  place  on  the  20th  day  of  May  last, 

the  said  Margaret  Helen  Hansen  became  entitled  to 

a  share  of  her  residuary  personal  estate,  and  also  to 

certain  sums  of  money  amounting  in  the  whole  to  the 

sum  of  900  /.,  being  a  share  of  certain  property  or  of  the 

value  thereof,  which  was  settled  or  agreed  to  be  settled 

by  certain  settlements  whereof  Sir  Edward  Banks  and 


band,  upon  the 
understanding 
that  he  should 
settle  the  re- 
maining 500  /. 
for  the  benefit 
of  bis  wife,  in 
the  manner 
after  roen- 
lioned. 


Accordingly, 

the  trustees  paid  the  500  L  to  M.  and  N.^  the  husband  s  nomi* 
noes :  and,  by  a  deed  made  between  the  husband  and  wife  and 
M.  and  M,  it  was  declared  that  M.  and  N.  should  pay  the  income 
of  tlie  500  /.  to  the  wife,  for  her  separate  use  for  life,  and  that, 
after  her  death,  the  principal  should  remain  upon  such  trusts  as 
she  should  appoint  by  will,  and,  in  def  ult  of  appointment,  in  trust 
for  her  next  of  kiq,  according  to  the  statutes  of  distribution, 
'llie  wife  survived  her  husband. 

Held  that  the  settlement  y^aa  binding  on  her;  and  that,  under 
It,  she  was  entitled  merely  to  the  income  of  the  500  /.  for  her  life, 
and  not  to  the  principal  absolutely. 


Hansen 
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John  Plewi  are  the  trustees:  and  whereas  the  said  1844. 

Ludvig  Peter  Christian  HcMsen  hath  received,  to  his 
own  use,  the  share  of  his  said  wife  in  the  residuary 
personal  estates  of  her  said  father  and  mother  respec-  Miller 
tively,  and  hath  also  received,  from  the  said  Sir  Ed- 
ward  Banks  and  John  Plewi,  the  sum  of  400  /.,  being 
part  of  the  said  sum  of  000  /.,  which  said  sum  of  400  L 
was  paid  to  him  upon  the  understanding  that  he  should 
settle,  for  the  benefit  of  his  said  wife,  the  sum  ofbOO  /., 
residue  of  the  said  sum  of  900  L  :  and  whereas,  in  pur^ 
suance  of  the  said  understanding^  the  said  hudvig  Peter 
Christian  Hansen  hath  requested  the  said  Sir  Edward 
Banks  and  John  Plews  to  pay  over  the  said  sum  of  500  /. 
to  the  said  William  Miller  and  John  Norman,  for  the 
purpose  of  being  invested  as  hereinafter  is  mentioiied,  and 
which  said  last-mentioned  sum  the  said  Sir  Edward 
Banks  and  John  Plews  have  so  paid  accordingly ;  and 
the  said  William  MUler  and  John  Norman  have,  this 
day,  invested  the  said  sum  of  500  /.  in  the  purchase,  in 
their  names,  of  the  sum  of  573 1.  Is.  4  d.  three  per  cent, 
consolidated  bank  annuities ;  and  it  bath  been  agreed 
that  the  said  William  Miller  and  John  Norman  shall 
stand  possessed  of  and  interested  in  the  said  sum  of 
573  2.  \s,  4d.  three  per  cent,  consolidated  bank  an- 
nuities upon  and  for  the  trusts,  intents  and  purposes, 
and  with,  under  and  subject  to  the  powers,  provisoes, 
agreements  and  declarations  hereinafter  declared  con- 
cerning the  same."  The  deed  then  empowered  the 
trustees  to  change,  from  time  to  time,  the  securities 
in  which  the  trust-fund  should  be  invested,  with  the 
Plaintiff's  consent  in  writing  during  her  life,  and,  after 
her  death,  at  their  own  discretion ;  and  declared  that 
they  should  stand  possessed  of  the  securities  in  trust, 
until  the  Plaintiff  should  attain  twenty-one,  to  pay 
and   apply   the  income   thereof  in   such    manner   for 

c  4 
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her  benefit,  exclosively  of  her  husband,  as  they  in  their 
discretion  should  think  fit,  and,  after  she  should  attain 
twenty-one,  and  during  the  remainder  of  her  life,  to 
such  persons,  and  for  such  purposes  only  as  she,  not^ 
withstanding  her  coverture,  should,  by  any  writing 
signed  by  her,  appoint,  but  not  so  as  to  deprive  herself 
of  the  benefit  thereof  by  sale,  mortgage,  charge  or  other- 
wise in  the  way  of  anticipation,  and,  in  default  of 
appointment,  to  her  for  her  separate  use ;  and  that,  after 
her  decease,  the  capital  should  remain  and  be  upon  and 
for  such  trusts  and  purposes  8cc.  as  she,  notwith- 
standing her  being  under  coverture,  should,  by  her  will 
to  be  signed  and  published  by  her  in  the  presence  of 
and  to  be  attested  by  two  witnesses,  appoint,  and,  in 
default  of  such  appointment,  in  trust  for  the  person  or 
persons  who,  under  the  statutes  of  distribution,  would, 
at  her  death,  be  entitled  to  the  fund  in  case  she  had 
died  possessed  thereof,  a  feme  sole  and  intestate,  and  to 
be  divided  amongst  them  (if  more  than  one)  accord- 
ingly. 


The  bill,  after  stating  as  above,  alleged  that  the  afore- 
said settlement  was  made  for  the  sole  purpose  of  secur- 
ing the  673/.  15.  4rf.  stock,  to  the  Plaintiff,  free  from 
the  control  of  her  husband,  and  that  no  provision  was 
thereby  made  for  any  child  or  children  of  the  Plaintiff, 
and  that  she  was  the  only  party  intended  to  be  bene- 
fited and  protected  thereby :  that  the  600  /.  with  which 
the  stock  was  purchased,  was  the  Plaintiff's  property, 
and  that  the  provision  enabling  her  to  dispose  thereof 
by  will,  was  intended  only  to  give  her  power  to  bequeath 
the  same  during  her  coverture,  and  was  not  intended  to 
control  her  power  over  the  fund  in  case  she  should  survive 
her  husband:  that,  during  his  lifetime  and  since  his 
death,  the  Defendants  had  paid  the  dividends  of  the 
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stock  to  the  Plaintiff;  and  that  she  was  advised  that, 
in  the  events  that  had  happened,  she  was  entitled  to  the 
capital,  and,  accordingly,  had  requested  the  Defendants 
to  transfer  it  to  her ;  but  they  had  refused,  pretending 
that  she  was  entitled  only  to  the  dividends  during  her 
life,  although  they  well  knew  that  the  settlement  was 
made  with  the  sole  view  and  for  the  sole  purpose  of  ex- 
cluding Hansen^s  marital  control  over  the  fund,  and  not 
with  the  object  or  intention  of  interfering  with  the 
Plaintiff's  control  over  it,  in  case  she  survived  him.  The 
bill  prayed  that  the  Plaintiff  might  be  declared  to  be 
entitled,  in  the  events  that  had  happened,  to  have  the 
stock  transferred  to  her,  and  that  the  Defendants  might 
be  ordered  to  make  the  transfer. 


1844.. 


Hansen 
Miller. 


Mr.  Bethell  and  Mr.  Glasse,  for  the  Plaintiff,  said  that 
the  500/.  with  which  the  trust  fund  had  been  purchased, 
was  the  Plaintiff's  chose  in  action :  that  it  had  not  been 
reduced  into  possession  by  her  husband,  but  had  been, 
merely,  handed  over  by  one  set  of  trustees  to  another  ; 
and  that  the  disposition  that  had  been  made  of  it,  was 
voluntary,  and,  therefore,  not  good  as  against  the  sur- 
viving wife :  but,  if  the  Court  should  consider  that  the 
husband  had  reduced  the  chose  in  action  into  possession 
and  that  the  settlement  was  binding  on  his  wife,  then 
that,  under  the  trusts  of  it,  she  was  entitled  to  the  fund, 
absolutely ;  for  she  had  power  to  dispose  of  it  by  will, 
and,  if  she  did  not  exercise  that  power,  the  fund  was  to 
go  to  her  next  of  kin  according  to  the  statutes  ofdis- 
tribution,  which  were  words  of  limitation  and  not  of 
purchase,  and  equivalent,  in  their  effect,  to  executors 
and  administrators.  Robinson  v.  Dvsgale  («r),  Godsal 
V.  Webb  (ft). 


(a)  2  Vern.  181. 


(b)  2  Keen,  99. 


so 
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Mr.  Stuart  and  Mr.  T.  H.  Hall,  appealed  for  the 
Defendants;  bot 

The  Vice-Chancellor,   without  hearing  them, 
delivered  the  following  judgment: 

It  appears,  from  the  recitals  of  the  settlement,  that 
Mrs.  Hansen,  on  her  mother's  death,  became  entitled  to 
certain  sums  in  the  hands  of  Banks  ^nd  Plews,  amount- 
ing together  to  900/. ;  and,  if  those  sums  had  remained 
in  their  hands,  there  could  have  been  no  doubt  that  Mrs. 
Hansen  would  have  been  entitled  to  them  on  her  hus- 
band's death,  as  her  choses  in  action  which  he  had  not 
reduced  into  possession.  The  settlement,  however,  recites 
that  Mr.  Hansen  had  received,  from  Banks  and  Plews, 
400/.,  part  of  the  900/.,  which  was  paid  to  him  upon 
the  understanding  that  he  should  settle  the  residue  of 
the  900  /.  for  the  benefit  of  his  wife ;  and  that,  in  pur- 
suance of  that  understanding,  he  had  requested  Hanks 
wad  Plews  to  pay  over  the  500/.  (which  was  the  residue 
of  the  900/.)  to  Miller  and  Norman,  for  the  purpose  of 
being  invested  as  thereinafter  mentioned,  and  that  they 
had  paid  the  same  accordingly.  Therefore,  Hansen  was  to 
make  the  settlement ;  and  Banks  and  Plews  were  to  have 
no  control  over  it :  and  they,  at  his  request,  paid  over 
the  600/.  to  new  trustees,  who  had  been  nominated  by 
him,  and  were  to  hold  the  money  upon  new  trusts.  And  my 
opinioa  is  that  the  e£Pect  of  that  transaction,  was  to 
destroy,  entirely,  the  character  which  the  fund  pre- 
viously bore,  namely,  that  of  a  chose  in  action  of  tlie  wife. 
The  other  argument  in  favour  of  the  lady's  claim,  was 
founded  on  the  trusts  of  the  settlement :  I  mean,  the 
trust  which  gives  her  power  to  dispose  of  the  fund  by 
her  will,  and  the  ultimate  trust  in  favour  of  her  next  of 
kin.     But  my  opinion  is  that,  as  the  law  now  stands, 
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neither  of  those  trusts  can  be  held  to  enlarge  the  interest 
which  she  takes  under  the  first  trust  (c).  And,  if  the 
case  of  RobifiMon  v.  Dusgak  is  correctly  reported,  I  must 
say  that  it  would  require  a  great  deal  of  argument  to 
satisfy  me  that  it  was  rightly  decided. 

Declare  that,  in  the  events  which  have  happened,  the 
Plaintiff  is  absolutely  entitled  to  the  dividends  of  tlie 
573  L  1$.  4  d,  consols  during  her  life.  Tlie  costs  of  all 
parties,  as  between  solicitor  and  client,  to  be  raised  and 
paid  out  of  the  capital.  And  all  parties  to  be  at  liberty 
to  apply. 
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The  cause  having  been  placed  in  the  paper  to  be      83d  April, 
again  spoken  to, 

Mr.  Bethell^jiA  Mr.  Glasse cited  Rj^landy.  Smith  (d); 
Wall  V.  Tomlinson  (e);  and  GlaisUr  v.  Hewer  (/) ;  re- 
lying, principally,  upon  Ryland  v.  Smith ;  which  they 
said  was  not  distinguishable  from  the  case  before  the 
Court  and  showed  that  the  settlement  was  not  binding 
on  Mrs.  Hansen^  and  that  the  character  of  the  fund,  as 
her  chiiie  in  action^  remained  unaltered. 

The  Vice-chancellor  : 

The  effect  of  what  was  done  with  respect  to  the  funds 
in  Ryland  v.  Smith  and  Wall  v.  Tomlinson^  was,  merely, 
to  change  the  persons  who  were  the  holders  of  them : 
but,  in  the  present  case,  Banks  and  Plews,  as  appears 
from  the  recitals  of  the  settlement,  paid  400/.  part  of 


(c)  See  Jnderson  v.  Dato- 
iOHj  15  Ves.  532. 
(<i)  1  Myl.  &  Cr.  53. 


(e)  \6  Ves.  413. 
if)  8  Ves.  195. 
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184^.  the  fund  of  which  they  were  the  original  liolders,  to 

Mr.  Hansenj   under  an  understanding  that  he  would 
settle  the  remainder  for  the  benefit  of  his  wife :  and.  in 

mm 

Miller  pursuance  of  that  understanding,  they  paid  the  remain- 
der to  Miller  and  Norman,  in  trust  for  the  wife,  and  then 
the  trusts  which  had  been  agreed  upon,  were  declared 
by  the  deed.  Consequently  the  cases  cited  are  not  at 
all  applicable ;  and  I  remain  of  tlie  same  opinion  as  I 
expressed  before. 


1844: 
82d  February.  WATSON  v.  ENGLAND. 

Preemption  of  ^  ^^  decree  in  this  cause  directed  the  Master  to  in- 

death.         quire  and  state  whether  Mary  Bilton  was  living  or 

.     dead,  and,  if  dead,  when  she  died  &c.    The  Master 

notto  be  pre-      reported  that  Mary  Bilton  was  dead  and  that  she  died 

suroed  to  be        in  1821,  being  seven  years  after  she  was  last  heard  of. 
dead,  from  the 

liavinc  been  ^^  report  was  founded  on  an  affidavit  made  by  a 

heard  of  for        person  named  Mutch,  not  a  relative  of  Mary  Bilton, 

the^thef  dr'^  ^'^^  deposed  that,  in  1809  or  1810,  when  she  was  about 

cumstances  of  sixteen  or  seventeen  years  of  age,  she  clandestinely  left 

the  case,  render  ^jjg  house  of  her  father,  who  was  a  small  farmer  in 

he  would  not  be  Yorkshire ;  and  that  she  had  not  been  since  heard  of, 

heard  of  though  except  that,  in  1814,  she  wrote  a  letter  to  her  sister, 

TTie^old  1  w  ^^^  Portsmouth,  which  the  deponent  saw,  stating  that 

relating  to  the  she  intended  to  go  abroad, 
presumption  of 

death  is  daily  jj^g  question  was  whether  the  above  evidence  was 

becoming  more        ^  .  ,      .x         ♦    /.    i- 

and  more  un-      sufficient  to  warrant  the  Master  s  finding. 

tenable,  in  con- 
sequence of  the       Mr.  Bet  hell  and  Mr.  Hubback,  appeared  for  the  ex- 
increased  faci* 
lity  of  travelling,  ccptanta  to  the  report;  and, 
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Mr.  Wakefield  and  Mr.  Cankrien,  in  support  of  it. 

The  Vice-Chancellor  : 

It  strikes  me  that  there  is  considerable  difficulty 
about  this  case,  which,  like  every  case  of  the  same 
nature,  must  be  determined  according  to  its  own  pecu- 
liar circumstances. 
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Here  a  girl  about  sixteen  or  seventeen  years  of  age, 
whose  father  was  a  farmer,  chose,  for  some  reason  which 
does  not  appear,  to  leave  her  father*s  house  and  to  go 
no  one  knows  whither.  But  it  seems  that,  in  August 
1814,  she  was  at  Portsmouth,  and  that  she  then  intended 
to  go  abroad.  Therefore  it  is  but  reasonable  to  pre- 
sume that,  all  along,  she  had  been  concealing  herself, 
and  that  she  never  intended  to  return  home. 

The  mere  fact  of  her  not  having  been  heard  of  since 
1814,  affords  no  inference  of  her  death ;  for  the  circum- 
stances of  the  case  make  it  very  probable  that  she  would 
be  never  heard  of  again  by  her  relations.  How  can 
I  presume  that  she  died  in  1821,  from  a  fact  which  is 
quite  consistent  with  her  being  alive  at  that  time? 

The  old  law  relating  to  the  presumption  of  death,  is 
daily  becoming  more  and  more  untenable  For,  owing  to 
the  facility  which  travelling  by  steam  affords,  a  person 
may  now  be  transported,  in  a  very  short  space  of  time, 
from  this  country  to  the  back  woods  of  America,  or  to 
some  other  remote  region,  where  he  may  be  never  heard 
of  again. 
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23d  February.  COVENTRY  v.    UIGGINS. 

L^^]  The  testator  in  this  case  bequeathed,  amongst  other 

Marriage  wUh  legacies,  18,000  /.  to  trustees,  in  trust  to  invest  it  in  the 

consent.  usuvlI  securities,  and,  out  of  the  interest,  to  pay  100/.  a 

Testator  having  year  for  the  maintenance  and  education  of  each  of  his 

three  illegiti-  three  illegitimate  children  (two  of  whom  were  sons  and 

(two  sons  and  a  ^^^  other  a  daughter),  during  their  minorities,  and  to 

daughter)  gave  accumulate  the  residue  and  add  it  to  the  principal,  and 

18,000/.  to  ^  one-third  of  the  principal  and  accumulations  to 
trustees,  in  '^  ^  r         r 

trust,  out  of  the  each  of  the  sons  as  and  when  he  should  attam  twenty- 
interest,  to  pajr  one ;  and  to  pay  1,000  /.,  out  of  the  remaining  third  and 
the  maii^-  ^®  accumulations  thereof,  to  the  daughter  on  her  attain- 
nance  and  edu-   ing  twenty-one  or  marrying  under  that  age,  toith  the  con- 

cation  of  each     ^^^  oft/ie  trustees,  and  to  stand  possessed  of  the  remainder 

of  them  dunng  .f  ^  r 

their  minorities,  i^  trust  for  her,  for  her  separate  use  for  life,  and,  after 

and  to  accumu-    her  death,  for  her  children:  and  the  testator  directed 
and  add  it  to       ^^  *^®  legacies  given  by  his  will  to  be  paid  within 
the  principal,       three  months  after  his  death. 
and  to  pay  one- 
third  of  the  ag-        ^    ,      .  .      ,  .      , 
gregate  fund  to        Both  the  scmis  attained  twenty-one  m  the  testator  s 

ea<£  of  the  lifetime,  and  the  daughter  married  under  that  age,  with 

sons  on  his  at-      . ,      .     .   .     ,  . 

taining  twenty-   *^  ^stator  s  consent. 

one,  and,  out  of 

the  remaining  -j^^  question  was  whether  the  children  were  entitled 
third,  to  pay  ^ 

],ooo/.  to  the 

daughter  on  her  attaining  twenty-one,  or  marrying  under  that 
age,  with  the  consent  of  the  trustees^  and  to  stand  possessed  of  the 
residue  in  trust  for  her  separate  use  for  her  life :  and  the  testator 
directed  all  the  legacies  given  by  his  will,  to  be  paid  within  three 
months  after  his  death.  The  sons  attained  twentv-one  in  the  tes- 
tator's lifetime,  and  the  daughter  married  under  that  age,  with  the 
testator's  conseta. 

Held  that  the  legacies  to  the  sons  and  daughter  became  payable 
on  the  testators  death,  and,  consequently,  that  they  bore  interest 
from  that  time. 
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to  interest  on  their  legacies  from  the  testator's  death,  or 
only  from  the  end  of  three  months  after  that  event. 

The  Vice-Chancellor: 
llie  legacies  given  to  the  sons,  are  directed  to  be  paid 
to  them  on  their  attaining  twenty-one ;  and,  as  they  at- 
tained that  age  in  the  testator's  lifetime,  their  legacies 
became  payable  on  his  death ;  and,  consequently,  they 
are  entitled  to  interest  from  that  time. 
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The  case  of  the  daughter  is  somewhat  different.  The 
testator  has  directed  the  trustees  to  pay  her  1,000/.  out 
of  her  legacy,  on  her  attaining  twenty-one  or  marrying 
under  that  age  with  their  consent,  and  to  pay  the  inte- 
rest of  the  remainder  to  her  for  her  separate  use.  She 
is  still  under  age ;  but  she  married,  in  her  father's  life- 
time^ with  his  consent ;  which  is  equivalent  to  her  mar- 
rying, after  his  death,  with  the  consent  of  the  trustees. 
Therefore,  the  principle  which  is  applicable  to  the  sons, 
is  applicable  to  her  also. 

Mr.  Beihell,  Mr.  Siuart,  Mr.  K.  Parker,  Mr.  Bird, 
Mr.  Torriano  and  Mr.  Bacon  appeared  for  the  different 
parties. 

In  the  course  of  the  ai^ument,  1  Ropet'  on  Legacies, 
707,  708,  and  2  Ibid.  242  et  set/.,  were  cited. 
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,*^44:  TURNER  V.  NEWPORT. 

SQtn  February. 

Tenant  fur  life     1  HE  assets  of  Lady  Page   Turner,  the  testatrix  in 

.***  the  cause,   consisted,   in  part,  of  the  sum  of  3.848/. 

remntHder^man,  ,,.,  jI        ^  i  • 

Capital  and      ^"^  ^*  ^^•f  which  was  paid  to  Ann  Barron,  her  personal 

tncome*  representative  (under  the  decree  in  a  suit  for  admi- 
Testatrix  be-  mistering  the  estate  of  Joseph  Howell,  deceased),  in 
queathed  her       respect  of  the  principal  and  interest  due  on  a  bond  for 

personal  ^tale  5992/.  iss.,  given  to  the  testatrix  by  Howell,  whose 
10^.  forlite,  «,  .  1-     ,1       .    nil 

i^ainder  over,  estate  was  not  sufficient  to  pay  his  debts  in  full :  and 

1  be  estate  con-  the  Master  reported,  in  Turner  v.  Newport,  that  2,843  /. 
ofasumre^  4«.  5d.  was  the  proportion  of  the  3,848/.  17*.  6c/. 
covered  10  re-     which  belonged  to  the  corpus  of  Lady  Page  Turner's 

spectofprin-  estate,  and  that  1|005/.  135.  id.  was  the  proportion 
cipal  and  tn-  ,  .  ,   ,    ,  ,        j        ^  ,    ,  in 

tered  due  from     which  belonged  to  Ann  Barron  (who  was  the  tenant  for 

a  deceased  life  of  Lady  Page  Turners  estate)  in  respect   of  the 

testatrix*  but,    i^^^rest  which  accrued   due  on  the  bond   after   that 

as  the  debtor       lady's  decease. 

died  partially 

insolvent,  the 

sum  recovered         'The  Plaintiffs  excepted  to  the  report,  insisting  that 

was  less  than  the  Master  ought  to  have  found  that  the  whole  of  the 

UieSebu*^^^  3,848/.  17 «.  Qd.  belonged  to  the  corpus  of  Lady  Page 

Held  that  A^  Turner's  estate. 
was  not  entitled 

to  a  portion  of  ^  ^m      -r^     i-  1  . 

that  sum  in  re-         ^i**  otuart  and  Mr.  r reeling  appeared  in  support  of 

spcct  of  the  in-    the  exceptions^  and 

terest  of  the 

debt  accrued 

since  the  testa-        Mr.   K.  Parker  and  Mr.  Parrg  in  support  of  the 

trix's  death,  but  report. 

that  the  whole 

of  it  was  part  of 

the  capital  of  the  The  Vice-Chancbllor  : 

testatrix's 

estate.  The  Master's  report  is  erroneous. 
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Owing  to  HoweWs  estate  proving  insufficient  to  pay  1844. 

his  debts  in  full,  the  sum  that  was  recovered  in  respect  v— ^ 

of  the  principal  and  interest  due  on  his  bond,  is  less  than  URNEa 

the  principal.  vt 

'^        ^  Newport. 

If  the  bond  bad  been  specifically  bequeathed  to  Ann 
Barron  for  life^  she  would  have  been  entitled  to  such 
interest  as  accrued  on  it  after  Lady  Page  Tumer*s 
death.  But  as  her  Ladyship  made  a  general  bequest  of 
her  personal  estate  and  directed  it  to  be  invested,  and 
the  uiterest  to  be  paid  to  Ann  Barron  for  life,  that  only 
is  the  personal  estate  of  the  testatrix  which  is  actually 
recovered :  and  the  tenant  for  life  is  entitled  only  to  the 
interest  that  accrues  on  the  amount  of  it. 

If  the  principal  and  interest  that  were  due  on  the 
bood^  had  been  paid  in  full,  then  Ann  Barron  would 
have  been  entitled  to  the  interest  that  accrued  on  the 
principal  adter  the  testatrix's  death,  and  also  to  the  di- 
vidends on  the  stock  purchased  with  the  interest  due 
at  the  testatrix*s  death. 

Allow  the  exceptions,  and  declare  that  the  whole  of 
the  3^848/.  lis,  6d.  is  part  of  the  testatrix's  estate*. 

*  Jnn  Barron  has  appealed,  to  the  Lord  Chancellor,  from 
the  above  order. 


Vol.  XIV. 


34  CASES   IN   CHANCERY. 


1844:  YOUNG  V.  MACDONNELL. 

itt  March. 

Neto  Orders,  ^  HE  bill  alleged  that  the  personal  representative  of  one 

1 Baines,  deceased,  bad  not  and  did  not  pretend  or  claim 

whether  A.  who  ^  ^^^^  ^^Y  i'^terest  in  the  subject-matter  of  the  suit ; 

was  not  a  party,  and  interrogated  the  Defendants  whether  the  personal 

Lprl^i     ^h*^  *""  rcpresentatife  had  or  pretended  or  claimed  to  have  any 

matters  in  ques-  interest.    The  Defendants  answered  that  Baines's  repre- 

tioo.    The  De-  gentative  pretended  or  claimed  to  have  an  interest  in  the 

swered  in  the  matters  in  question  in  the  suit,  and  submitted,  to  the 

affirmative,  and  judgment  of  the  Court,  whether  he  had  any  interest 

^'y^7^^    therein, 
tber  J.  had  any 

mterest. 

Held  that  the      The  Vice-Chancellor  held  that  the  answer  was  a  sua- 
answer  was  a 
wiKestion  that   9^1^^  ^^^  ^*^  bill  was  defective  for  want  of  parties,  and 

the  suit  was  de-  that,  therefore,  the   Plaintiff  was  justified  in  setting 
wa  t  f  Mill        down  the  cause  for  argument  on  the  objection,  under 

and,  therefore,     the  30th  Order  of  August  1841. 
the  PlaintiffwM 

ting  it  down  for       ^^'  ^^  ^^^  ^^'  Dickenson  appeared  for  the  Plain- 
argument  on  the  tiff,  and  Mr.  Stuart,  Mr.  Campbell  and  Mr.  Wray  for 

of  Augtisti84i. 
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SCOTT  V.  MOORE.  1844: 

6th  March. 

William  white,  by  his  wiii,  gave  19,000/.    ^~JJ^^IJ 

consols  and  1,000/.  East  India  stock  to   trustees  in      Construction. 

trust  for  the  separate  use  of  Elizabeth  Bowell  for  life,  

and,  after  her  death,  for  her  children ;  and  in  case  she  jq  q^q  J  ^^^^ 

should  happen  to  depart  this  life  without  leaving  any  sols  to  trustees, 

child  of  her  body  lawfully  begotten,  then  he  directed  '5  ^^}  H^ 

•      /f  1  .  .      .  E.B,  tor  life, 

that  those  two  suras  should  be  considered  as  part  of  his  and,  afler  her 

personal  estate  and  effects,  and  should  be  disponed  of  in  a  death,  for  her 

J  r    J    '  •  A     A'  jTi.  !•  children;  and, 

due  course  oj  administration  :  and,  after  making  some  j^  ^^^  g{jg 

other  bequests,  he  gave  all   the  rest,  residue  and  re-  should  die  with- 

raainder  of  his  estate  and  effects  whatsoever  and  where-  ^jj-'ij  1^'°^-  * 

soever,  which  he  should  be  possessed  of,  interested  in  rected  that  the 

or  entitled  to  at  the  time  of  his  decease,  unto  Elizabeth  trust  fund 

n        .1    1  1      1     •   •  .     .         .  1   /«      should  be  const- 

Bowell,  her  executors  and  administrators,  to  and  for  d^red  as  part  of 

her  and  their  own  use  and  benefit,  she  and  they  paying  his  personal 
thereout  all  such  debts  and  sums  of  money  as  should  ^-^^'T/-- 
be  justly  owing  from  him,  at  the  time  of  his  decease,  to  due  course  of 
any  person  or  persons,  together  with  the  expenses  of  his  ^^i^strationi 
funeral,  the  charges  of  proving  and  establishing  his  will  residue  of  his 
and  other  incidental  expenses :  and,  lastly,  he  appointed  effects  to  E,  B.^ 

Elizabeth  Bowell  sole  executrix  of  his  will.  ^^J.  ^!^a^Tu\ 

ana  administra- 
tors, to  and  for 

After  the  testator's  death,  Elizabeth  Bowell  married  ^^r  and  their 

own  use  and 
and  died  without  leaving  any  child.  henefit,  she  and 

they  paying, 
thereout,  all  the  debts  due  from  him  at  his  decease,  together  with 
the  expenses  of  his  funeral,  the  charges  of  proving  and  establish- 
ing his  will  and  other  incidental  expenses,  and  he  appoinie^l  her 
his  executrix.  E.  B.  survived  the  testator  and  died  without 
leaving  a  child.  Held  that,  thereupon,  the  trust-fund  did  not 
become  undisposed  of,  but  formed  part  of  the  testator's  residuary 
estate,  and  belonged,  as  such,  to  E.  B.'s  estate. 

Masters  v.  Hooper,  4  Bio.  C.  C.  207,  observed  upon. 
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Scott 
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Moore. 


The  19,000/.  consols  and  1,000/.  East  India  stock 
were  claimed,  by  the  testator's  widow  and  his  next  of 
kin,  under  the  direction  that,  in  case  Elizabeth  Batoell 
should  die  without  leaving  any  child,  those  two  sums 
should  be  considered  as  part  of  the  testator's  personal 
estate  and  effects  and  be  disposed  of  in  a  due  course  of 
administration;  and  by  the  personal  representative  of 
Elizabeth  BowellfVLS  having  become  part  of  the  testator's 
residuary  estate. 

Mr.  Stuart  and  Mr.  Parry  for  the  Plaintifisy  who 
were  some  of  the  testator's  next  of  kin  : 

The  testator  has  severed  the  two  sums  of  stock  (which 
were  the  bulk  of  his  property)  from  his  personal  estate, 
and  given  a  limited  interest  in  them  to  Elizabeth  Bowell-j 
from  which  it  may  be  fairly  inferred  tliat  he  did  not 
intend  her  to  take  any  greater  interest.  It  is  true  that 
he  has  given  her  the  residue  of  his  personal  estate ;  but 
for  what  purpose  ?  For  the  purpose  of  paying  his  debts, 
funeral  and  testamentary  expenses  and  other  incidental 
expenses :  which  shows  that  what  he  intended  her  to 
take  under  that  gift,  was  something  which  would  become 
immediately  applicable  to  the  payment  of  his  debts.  If 
he  had  meant  her  to  take  the  two  sums  absolutely,  in 
the  event  of  her  dying  without  leaving  a  child,  it  is  but 
reasonable  to  presume  that  be  would  have  said  so  in 
the  preceding  part  of  his  will.  But,  instead  of  express* 
ing  any  such  intention^  he  has  said  that,  in  that  event, 
the  two  sums  shall  be  disposed  of  in  a  due  course  of 
administration  ;  that  is,  as  if  he  had  died  intestate,  and 
not  according  to  any  gift  in  his  will.  Taking  the  whole 
of  the  will  together,  it  is  manifest  that,  when  the  tes- 
tator was  disposing  of  the  residue  of  his  estate,  he  did 
not  mean  to  dispose  of  anything  in  which  he  had  before 
given  a  limited  interest  to  Elizabeth  BowelL 
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Mr,  Cooper  and  Mr.  Glasse,  for  Defendants  in  the 
same  interest  as  the  Plaintiffs : 

The  direction  that,  in  the  event  of  Elizabeth  Bowell 
dying  without  leaving  a  child,  the  two  sums  in  question 
shall  be  considered  as  part  of  the  testator^s  personal 
estate,  and  be  disposed  of  in  a  due  course  of  administra- 
tion, is,  in  effect,  a  gift  to  the  testator's  next  of  kin, 
subject  to  the  payment  of  his  debts  &c.  The  testator 
could  not  have  intended  that  Elizabeth  Bowell  should 
take  the  two  sums;  for  she  must  be  dead  before  she 
could  take  them.  Roper  on  Legacies,  186 ;  Long  v. 
BlackalUfl);  Master4y,  Hooper  (Jb). 


tn 


ScOTT 
V. 

Moors. 


The  Vice-Chancellor : — Do  you  mean  that,  by  the 
words :  ''  to  be  disposed  of  in  a  due  course  of  adminis- 
tration," the  next  of  kin  take  as  legates  ?  If  so,  they 
do  not  take  in  a  due  course  of  administration ;  for  they 
take  as  joint-tenants. 


Mr.  Bethell  and  Mr.  Kenyon,  for  other  Defendants 
in  tite  same  interest  as  the  Plaintiffs : 

It  is  important  to  consider  by  whom  and  at  what  time 
the  two  sums  of  stock  are  to  be  disposed  of  in  a  due 
course  of  administration.  That  disposition  is  to  be  made, 
not  by  the  executrix,  but  by  the  trustees ;  and  it  is  not 
to  be  made  immediately  after  the  testator's  death ;  but 
after  the  death  of  Elizabeth  Bowell  ^md  after  the  testator's 
debts  &r.  have  been  paid  by  her  out  of  the  other  parts 
of  his  property  which  are  given  to  her.  The  meaning 
then  of  the  direction  is  that  the  sums  are  to  go  to  the 
persons  to  whom  the  law  would  give  his  personal  estate 
after  payment  of  his  debts  &c.,  that  is,  to  his  next  of 


(a)  3  Ves.  486. 


(6)  4  Bro.  C.  C.  207, 
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1844.  kin.    Doe  V.  Sanders  {c) ;  Clapton  y.  Balmer  {d) ;  Jones 

'         "  '      V.  Colbeck  {e) ;  Briden  v.  Hewlett  (J^ ;  Bird  v.  Wood(g)  ; 

Scott  Harrington  v.  Harte  {h). 


V. 

Moore. 


Mr.  Wukefieldy  Mr.  K.  Parker^  Mr.  Bromehead,  Mr. 
Rogers,  Mr.  Wright,  and  Mr.  Faber  appeared  for  other 
parties  in  the  same  interest  as  the  Plaintiffs. 

Mr.   Walker  and    Mr.  Stinton,  for  the  testator's 
widow  : 

The  testator  has  severed  the  funds  in  question  from 
his  personal  estate  and  given  them  to  trustees  in  trust 
for  Elizabeth  Bowell  for  life,  and^  after  her  death,  for 
her  children :  and,  in  the  event  of  her  not  leaving  any 
child,  the  funds  are  not  to  fall  into  the  residue,  but  are 
to  be  considered  as  part  of  his  personal  estate  and  to  be 
disposed  of  in  a  due  course  of  administration.  By  whom 
then  are  they  to  be  so  considered  and  disposed  of?  By 
the  trustees  and  not  by  Elizabeth  Bowell ;  for  she  would 
be  dead  :  and  the  words :  **  in  a  due  course  of  adminis- 
tration/' do  not  mean  :  ''  in  payment  of  my  debts  8cc. ;" 
for  they  are  directed  to  be  paid  out  of  the  residue.  Those 
words  mean,  that  the  funds  shall  be  disposed  of  accord- 
ing to  the  Statute  of  Distributions,  that  is,  amongst  the 
widow  and  the  next  of  kin  of  the  testator. 

Mr.  Lowndes  and  Mr.  E.F,  Smith  appeared  for  the 
Defendant  Moore,  the  personal  representative  of  Mrs. 
Bowell;  but  the  Vice-Chancellor  decided  the  case  with- 
out  hearing  them. 

(c)  Cowp.  420.  (/)  2  Myl.  &  Keen,  90. 

(d)  Ante,  Vol.  X.  p.  426.  {g)  2  Sim.  &  Stu.  400. 

(e)  8  VeB.38.  (A)  1  Cox,  131. 
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The  Vicb-Chancellob  :  1844. 

My  opinion  is  against  the  claim  made  by  the  widow  g 

and  next  of  kin  of  the  testator. 


The  only  legitimate  mode  of  construing  a  will,  is  to 
take  the  words  of  it  in  their  natural  sense,  unless  you 
are  compelled  to  give  them  a  different  meaning. 

It  ia  important  to  observe  that  the  characteristic  of 
this  will  is  tautology  and  verboseness.  [His  Honor 
here  read  several  passages  from  the  will,  which  showed, 
as  he  said,  that  the  testator  delighted  in  an  exuberance 
of  words.]  The  question  which  I  have  to  decide,  is 
what  effect  ought  to  be  given  to  the  direction  tha^  in 
case  Elizabeth  Bowell  should  depart  this  life  without 
leaving  any  child  of  her  body  lawfully  begotten,  the 
19,000/.  consols,  and  1,000/.  East  India  stock  should 
be  considered  as  part  of  the  testator's  personal  estate 
and  be  disposed  of  in  a  due  course  of  administration. 
All  the  argument  that  I  have  heard  insists  that,  in  the 
event  spoken  of,  those  sums  shall  not  go  in  a  due 
course  of  administration :  for  it  has  been  contended 
that  they  are  not  applicable  to  the  payment  of  the  tes- 
tator's funeral  and  testamentary  expenses,  debts  and 
legacies,  and  that  the  surplus  is  not  to  go  according  to 
the  will. 

If,  however,  I  were  to  say  that  these  sums  are  not 
liable  to  the  payment  of  debts  &c.,  I  should  contradict 
the  very  words  of  the  will.  And  I  can  not  see  how  the 
direction  that,  in  a  given  event,  certain  sums  shall  be 
considered  as  part  of  the  testator's  personal  estate  and 
effects  and  be  disposed  of  in  a  due  course  of  administra- 
tion, is  to  be  taken  to  mean,  in  the  first  place,  that  they 
shall  not  go  in  a  due  course  of  administration,  and,  in 
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Moore. 
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Moore. 


the  next  place,  that  the  subsequent  gift  of  all  the  rest, 
residue  and  remainder  of  the  testator's  estate  and  effects, 
shall  not  include  them.  In  my  opinion  the  only  way  by 
which  effect  can  be  given  to  the  direction,  is  to  say  that 
the  residuary  gift  does  include  the  two  sums ;  for  then 
they  will  go  in  a  due  course  of  administration,  that  is  to 
say,  they  will  be  liable  to  be  applied  in  payment  of  the 
debts  and  sums  of  money  justly  owing  from  the  tes- 
tator at  his  decease,  the  expenses  of  his  funeral,  the 
charges  of  proving  and  establishing  his  will  and  other 
incidental  expenses;  and,  subject  to  that  liability,  they 
will  go  to  Elizabeth  Bowell,  the  residuary  legatee ;  and, 
as  she  is  dead,  her  personal  representative  is  entitled  to 
them. 


I  do  not  think  that  the  case  of  Masters  v.  Hooper  was 
rightly  decided.  The  testator  in  that  case  directed  that, 
after  the  death  of  Jonathan  Hooper^  his  great  nephew, 
the  rest  and  residue  of  his  estate  should  be  divided 
amongst  all  his  relations,  share  and  share  a  like:  and, 
Jonathan  Hooper  having  died.  Lord  Thurlow  held  that 
there  was  an  intestacy  as  to  the  residue,  and  that  it  was 
divisible  according  to  the  Statute  of  Distributions.  But, 
under  that  statute,  the  division  of  an  intestate's  estate 
is  not  made  share  and  share  alike.  For  instance ;  if  an 
intestate  leaves  a  brother  and  five  nephews,  the  children 
of  a  deceased  brother,  the  brother  takes  one-half  of  his 
residue,  but  each  of  the  nephews  takes  only  one-tenth 
of  it  (/). 


(i)  See  Eimsfrjf  v.  Young,  a  MyL  &  Keen,  780. 
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LYGON  V.  LORD  COVENTRY- 


1844: 


j\  1 044 : 

JjY  the  settlement  on  the  maiTiage  of  the  late  Lord       aGth  July; 

Deerhursi  with  the  daughter  of  Sir  Charles  Cockerell,  ^^  ^ 

dated  in  March  1836,  Lord  Deerhurst,  in  exercise  of  a    ^jst  February. 

power  reserved  to  him  by  an  indenture  dated  in  June      ' ^ ' 

1831,  charged  estates  which  were  settled  by  that  deed  Infant. 

-  .  •     1     •     .  •!        1     •  -J  Maintenance. 

ou  his  sons  successively  m  tail  male  m  remainder  ex«  Deed. 

pectant  on  the  death  of  the  survivor  of  himself  and  the      Construction. 

late  Lord  Coventryf  his  father,  with  the  payment,  im-   .  ^      .   .  -. 

mediately  after  that  event,  of  30,000  /.  for  the  portion  or  was  entitled  to 

portions  of  his  child  or  children  other  than  an  eldest  or  ^?^®  *  portion 
^  of  30,000/. 

raised,  under 
the  trusts  of  a  term,  on  her  obtaining  twenty-one  or  marrying 
under  that  aee ;  and  the  estates  were  charged  with  the  payment 
of  such  yearly  sum,  for  her  maintenance  in  the  meantime,  not 
exceeding  what  the  interest  of  her  portion  would  amount  to  at 
such  rate  (not  exceeding  5  /•  per  cent,  per  annum)  as  her  father 
should,  from  time  to  time,  appoint,  and,  in  default  of  such  ap- 
pointment, then  of  such  yearly  sum,  not  exceeding  the  amount  of 
interest  aAer  the  rate  aforesaid,  as  the  trustees  or  trustee  of  the 
term  should  deem  sufficient  and  proper ;  the  said  yearly  sum  to 
be  free  from  all  deductions,  and  to  be  raised  and  paid  in  such 
manner  and  at  such  times  as,  to  the  trustees  for  the  time  being, 
should  seem  meet.  The  faUier  died  without  having  made  any 
appointment  as  to  the  sum  to  be  applied  for  his  daughter's  main- 
tenance. Held  that  she  was  not  entitled  to  be  allowed  mainte- 
nance to  the  full  amount  authorized  by  the  deed,  but  that  the 
amount  must  be  settled  by  the  Master. 

A  female  infant  was  entitled,  on  attaining  twenty-one  or  marry- 
ing under  that  age,  to  have  a  portion  raised  out  of  estates  of 
which  her  brother  was  tenant  in  tail,  and  to  be  maintained,  out  of 
the  rents,  in  the  meantime;  and  she  was  also  entitled,  on  the 
happening  of  the  same  events,  to  a  sum  of  stock,  and  to  be  main- 
tained out  of  the  dividends  in  the  meantime ;  subject  to  which 
the  divideuds  were  to  be  accumulated  and  added  to  the  capital. 
Held  that  she  must  be  maintained  out  of  the  rents,  and  not  out  of 
the  dividends,  that  arrangement  being  most  beneficial  to  her. 
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1844  only  son  ^  the  same  sura,  in  the  event  (which  happened) 

and  1845.       of  his  having  but  one  child  other  than  an  eldest  or  only 

T  ..  son.  to  be  an  interest  vested  in  such  one  child  at  snch 

Lygoh  ' 

^^  age,  day  or  time  in  the  lifetime  or  after  the  decease  of 

Lord  ^he  survivor  of  Lord  Deerhurst  and  his  father,  as  Lord 

CovjcMTRT.  Deer  hurst  should  direct,  and,  in  default  of  such  direc- 
tion, to  be  an  interest  vested  in  such  child,  if  a  son,  at 
^wenty-one,  and,  if  a  daughter,  at  that  age  or  on  her 
marriage,  and  to  be  paid  at  the  same  time  if  the  same 
should  happen  after  the  decease  of  Lord  Deerhursi  and 
his  father :  and  he  charged  the  estates  with  the  payment, 
after  the  decease  of  himself  and  his  father,  of  such 
yearly  sum  or  sums  for  the  maintenance  and  education 
of  his  child  or  children  for  whom  a  portion  or  portions 
was  or  were  thereby  provided,  until  his,  her  or  their 
portion  or  portions  should  become  payable,  not  exceed- 
ing what  the  interest  of  such  portion  or  portions  would 
amount  to  at  such  rate  of  interest,  not  exceeding  bLper 
cent,  per  annum,  as  he  should,  from  time  to  time,  dii-ect ; 
and,  in  default  of  such  direction,  then  of  such  yearly 
sum  or  sums,  not  exceeding  the  amount  of  interest  after 
the  rate  aforesaid,  as  the  trustees  or  trustee  for  the  time 
being  of  the  term  of  2,000  years  thereinafter  mentioned^ 
should f  for  that  purpose j  deem  sufficient  and  proper  \  the 
said  yearly  sum  or  sums  of  money  for  maintenance  to 
be  free  and  clear  of  and  from  all  deductions  for  taxes  or 
otherwise,  and  to  be  raised  and  paid  in  such  manner 
and  at  such  times  as  to  the  trustees  or  trustee  of  the 
term  for  the  time  being  should,  in  that  behalf,  seem 
meet:  and  his  Lordship  demised  the  estates  to  the 
Plaintiffs,  for  the  term  of  2,000  years  from  the  decease 
of  the  survivor  of  himself  and  his  father,  in  trust  to 
raise  the  portions  and  the  maintenance  when  the  same 
should  become  payable. 
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A  80U  and  daughter  were  the  only  issue  of  the 
marriage. 

In  November  ^1838,  Lord  Deerhurst  died,  without 
having  given  any  direction  respecting  his  daughter's 
portion,  or  the  interest  in  respect  or  on  account  of  it 

In  May  1843,  the  late  Lord  Coventry  died ;  and, 
thereupon,  Lord  Deerhurst's  son  succeeded  to  the  title 
and  became  tenant  in  tail  male  in  possession  of  the 
estates  comprised  in  the  term  of  2,000  years. 

The  billy  which  was  filed  by  the  trustees  of  the  term, 
stated  that  the  Plaintiffs  were  desirous  of  carrying  the 
trusts  of  the  term  into  effect;  but  they  were  advised 
that  they  could  not  safely  do  so  without  the  sanction 
and  indemnity  of  the  Court,  it  being  contended,  by  or  on 
the  part  of  the  present  Lord  Coventry,  that  his  sister. 
Lady  Maria  Coventry ,  having  an  income  of  600/. 
derivable  from  certain  property  settled  on  the  marriage 
of  her  father  and  mother,  and  which,  under  the  trusts  of 
such  settlement,  was  applicable  to  her  maintenance  and 
education,  was  not  entitled  to  have  any  sum  of  money 
raised,  for  that  purpose,  under  the  trusts  of  the  term :  and 
it  being  contended,  by  or  on  the  part  of  Lady  Maria 
Coventry f  that  she  was  entitled  to  have  interest  on  the 
30,000/.  after  the  rate  of  6/.  per  cent,  per  annum,  raised 
under  the  trusts  of  the  term,  and  to  have  the  same  ap- 
plied for  her  use  and  benefit.  The  bill  prayed  that  the 
trusts  of  the  term  might  be  carried  into  execution  under 
the  direction  and  decree  of  the  Court. 

It  appeared,  from  the  answer  of  one  of  the  Defendants, 
that,  under  the  settlement  made  of  the  late  Lady  Deer- 
hurst'6  fortune.  Lady  Maria  Coventry  would  become 
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entitled,  on  attaining  twenty-one  or  marrying  under 
that  age,  to  two  sums  of  stock  (the  dividends  of  which 
amounted,  nearly,  to  600/.  a  year),  and  that  so  much  of 
the  dividends  as  the  trustees  of  the  settlement  should 
think  proper,  were  directed  to  be  applied  for  her  main- 
tenance and  education  in  the  meantime,  and  the  surplus 
to  be  accumulated  and  the  accumulations  to  be  added  to 
and  go  along  with  the  capital. 


At  the  hearing  of  the  cause  for  further  directions,  the 
question  was  whether  the  maintenance  and  education  of 
Lady  Maria  Coventry,  were  to  be  provided  for  out  of 
the  dividends  of  the  two  sums  of  stock,  or  out  of  the 
interest  of  the  30,000  /.,  and,  if  out  of  the  latter,  whe- 
ther she  was  entitled,  as  her  counsel  contended,  to  have 
interest  on  that  sum,  at  five  per  cent,  allowed  for  those 
purposes. 

Mr.  Stuari  and  Mr.  Walji*rd  appeared  for  the  Plain- 
tiffs; and 

Mr.  Bethell,  Mr.  K.  Parker,  Mr.  J.  Parker,  Mr. 
Craig,  Mr.  Briggs  and  Mr.  Leach  for  the  Defendants. 

The  cases  cited  in  the  course  of  the  argument,  were 
Codrington  v.  Lord  Foley  (a) ;  Lyddon  v.  Lyddon  (b) ; 
Foljambe  v.  Willoughby  (c) ;  and  Hume  v.  Rundell(d). 

The  Vice-Chancellor: 

The  argument  in  support  of  the  claim  made  on  behalf 
of  Lady  Maria  Coventry  amounts  to  this,  namely,  that 
whatever  a  man  had  the  power  to  do,  he  must  be  taken 


(«)  6  Ves  364. 
(h)  14  Ves.  558. 


(c)  2  Sim.  &  Stu.  1G5. 

(d)  Ibid.  174. 
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to  have  done  to  the  fullest  extent.  Now,  as  I  collect 
from  the  recitals  of  the  deed  of  March  1836^  Ix>rd  Deer- 
kursi  might  have  chained  the  estates  with  40^000  L  for 
the  portions  of  his  younger  children  *.  But  on  his  mar- 
riage with  Miss  Cockerell,  he  did  not  charge  the  estates 
with  more  than  ZOftOOl. 


1844 
and  1845. 

' V ' 

Ltook 

Lord 
covbntrt. 


Id  the  case  of  Codrington  v.  Lord  Foley  {e)y  Lord 
Eldon  says :  **  The  rule,  upon  the  whole,  depends  upon 
this :  whether  it  was  the  intention  of  the  parties  to  the 
instrument,  attending  to  the  whole  of  it,  that  the  portion 
should  or  should  not  be  raised  in  this  manner :"  and 
then  his  Lordship  states  a  case  in  which  there  could  be 
but  one  result.  And  it  is  to  be  observed  that,  in  Fol" 
jambe  v.  Willoughby,  where  the  trust  was,  after  the 
death  of  the  father,  to  raise,  for  the  maintenance  of 
the  younger  children  till  their  portions  should  become 
payable,  such  sums  of  money  as  the  trustees  should 
think  necessary,  the  decree  declared  that  the  trustees 
were  bound  to  apply  a  sufficient  part  of  the  rents  and 
profits  of  the  trust  estate  for  the  maintenance  and  edu- 
cation of  the  children,  and  directed  the  Master  to  inquire 
what  would  be  proper  to  be  allowed  in  that  respect. 

Now  then  observe  what  was  done  by  the  settlement 
in  this  case.  Afler  the  recital  of  the  power  to  charge 
the  estates  with  portions  (so  that  there  could  be  no 
doubt  as  to  what  was  the  extent  of  that  power).  Lord 
Deerhurst,  by  a  third  witnessing  part,  charged  the 
estates  with  30,000/.;  and  then  directed  that,  if  there 
should  be  but  one  child  of  the  marriage  other  than 

{e)  See  6  Ves.  380. 


^  Thff  recitals  were  not  set  forth  in  the  brief. 
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an  eldest   son,   then    (in   derault  of  any   direction  or 
appointment)  the  30,000  /.  should  be  an  interest  vested 
in  such  child,  if  a  son,  at  his  age  of  twenty-one  years, 
and,  if  a  daughter,  at  her  age  of  twenty-one  years  or 
day  of  marriage :  and  then  he  subjected  and  charged 
all  the  manors  &c.  thereby  charged  with  portions,  with 
the  payment,  from  and  after  the  decease  of  his  father 
and  himself,  of  such  yearly  sum  or  sums  of  money  for 
the  maintenance,  education,   and   bringing-up   of  his 
child  or  children  for  the  time  being  for  whom  a  portion 
or  portions  was  or  were  intended  to  be  thereby  provided, 
in   the  meantime  and  until  his,   her  or  their  portion 
or  portions  should  become  payable,  not  exceeding  what 
the  interest  of  the  expectant  portion  or  portions  for 
such  child  or  children  respectively,  would  amount  to  at 
such  rate  of  interest,  not  exceeding  the  rate  of  five  per 
cent :  which  shows  that  the  allowance  for  maintenance 
might  be  less  than  the  full  amount ;  because  it  was  not 
to  exceed  what  the  interest  would  amount  to  at  the 
rate  of  five  per  cent. :   and  that  was  to  be  as  the  father 
should  appoint.      The    settlement   then  says:   'Mnd 
in  default  of  any  such  direction  or  appointment,  and  so 
far   as   any   such   direction  or  appointment  shall  not 
extend,  then  of  such  yearly  sum  or  sums  of  money,  not 
exceeding  the  amount  of  interest  after  the  rate  aforesaid^ 
as  the  trustees  or  trustee  for  the  time  being  of  the  here* 
inafter  mentioned  term  of  2,000  years,  shall,  for  that 
purpose,  deem  sufficient  and  proper ;  the  same  yearly 
sum  or  sums  of  money  for  maintenance  to  be  free  and 
clear  of  and  from  all  deductions  for  taxes  or  otherwise, 
and  to  be  raised  and  paid  in  such  manner  and  at  such 
times  as  to  them,  the  said  trustees  and  trustee  for  the 
time  being  of  the  said  term  of  2,000  years,  shall,  in  that 
behalf,  seem  meet."     So  that  it  is  perfectly  plain  that  a 
discretion  was  to  be  exercised  by  the  trustees  or  trustee 
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1      Q 

and  there  is  no  direction  to  raise  the  full  amount  of  .^"    ^  ^'^\ 

interest,  at  five  per  cent,  for  the  maintennnce;  but  only  Lygon 

to  raise  such  sum  or  sums  as  the  trustees  or  trustee  for  ^, 

the  time  being  should  think  fit.  Lord 

CoVEHTRr. 

As  then  the  parties  to  the  instrument,  have  expressed 
their  intention  in  plain  terms,  I  must,  according  to  the 
rule  laid  down  by  Lord  Eldon  in  Codrington  v.  Foley^ 
be  governed  by  those  words :  and,  having  regard  to 
those  words,  I  am  of  opinion  that  the  case  is  not  dis- 
tinguishable, in  principle  at  least,  from  Foljambe  v. 
Willoughby.  The  consequence  is  that,  as  it  is  for  the 
interest  of  Lady  Maria  Coventry  that  the  dividends  of 
the  two  sums  of  stock  should  accumulate,  the  allowance 
for  her  maintenance  must  be  made,  not  out  of  those 
dividends,  but  out  of  the  rents  and  profits  of  the  estates 
comprised  in  the  settlement.  Therefore,  1  shall  declare 
that  the  Plaintiffs,  the  trustees  of  the  term  of  2,000 
years,  are  bound  to  apply,  for  the  maintenance  and  edu« 
cation  of  Lady  Maria  Coventry y  a  sufiicient  part  of  the 
rents  and  profits  of  the  estates  comprised  in  the  term, 
not  exceeding  the  amount  of  interest  on  her  portion 
after  the  rate  of  5/.  per  cent, per  annum:  and  I  shall 
refer  it  to  the  Master  to  inquire  and  state  what  is  proper 
to  be  allowed  for  those  purposes. 

The  Plaintiffs  must  be  paid  their  costs,  charges  and 
expenses,  and  the  other  parties,  their  costs  as  between 
party  and  party ;  and  the  whole  must  be  paid  by  the 
receiver  out  of  the  rents,  and  the  amount  must  be  allowed 
him  in  passing  his  accounts. 
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and 

igt  March.  John  fry,  by  his  will  dated  the  30th  June  1807, 

^|,...  after  directing  all  his  just  debts,  funeral  expenses  and 

Const/ uttioH.  the  charges  of  proving  his  will  to  be  paid,  and  giving 

Remoteness,  some  specific  legacies,  gave  and  bequeathed  as  follows : 

7*  "  I  give  and  bequeath  unto  my  son-in-law  Thomas  Mil- 

Testator  gave  roy  and  my  friends   Thomas  Seymour  and  Augustine 

his  real  and         jf^   ^j  ^y^^^         ^^^^^  freehold  and  leasehold  mes- 

residuary  per-  -^ 

sonal  estate,  in    suages  or  tenements,  with  the  appurtenances  thereto  be- 

trust  to  pay  an  longing,  situate,  lying  and  being  in  county  of  Middlesex 
annuity  to  his  i       u  j     i         n       j  i 

nephew,  and,      ^"^  elsewhere,  and  also  all  and  every  my  ready  money, 

subject  thereto,  money  in  the  funds,  debts,  goods,  chattels  and  personal 
T     hf     f  estate  whatsoever  and  wheresoever,  due,  owing  or  belong- 

life,  remainder  ing  to  me,  at  the  time  of  my  decease,  by  or  from  any 
in  trust  to  pay  person  or  persons  whomsoever,  to  hold  the  same  unto 
the  maintenance  ^^^  ^*^  Thomas  Milroy,  Thomas  Seymour  and  Augus- 
of  all  and  every  tine  Hill,  their  heirs,  executors  and  administrators,  upon 

such  child  or  ^jj^  trusts  and  to  and  for  the  several  uses,  ends,  intents 
children  as  she 

might  leave  at 

her  decease,  during  his,  her  or  their  minority,  and,  when  the 
youngest  should  have  attained  txnenty-Jive^  to  pay,  assign  and 
transfer  the  income,  together  wiih  the  principal,  to  the  children, 
the  same  to  be  divided  equally  between  them,  share  and  share 
alike ;  but  if  any  of  them  should  die  leaving  a  child  or  children 
who  should  attain  twenty^ne,  then  to  pay  and  assign  the  share  of 
such  child  to  such  his  or  their  child  or  children  :  and  tlie  testator 
then  expressed  his  further  will  to  be  that  his  trustees  should,  im- 
mediately afler  his  nephew's  decease,  convey,  release  and  assign 
all  his  freehold  and  leasehold  estates  unto  the  heir  or  heirs  who 
should  be  legally  entitled  tliereto;  and,  in  case  his  daughter 
should  leave  no  child  or  children,  or  they  should  die  under  age 
and  unmarried,  then  in  trust  to  pay  and  assign  the  income  toge- 
ther with  the  whole  residue  unto  and  equally  between  his  next  of 
kin.  The  daughter  left  five  children  living  at  her  death,  all  of 
whom  attained  twenty-five. 

Held  that  the  trust  for  them  was  not  void  for  remoteness,  but  that 
they  took  vested  interests  in  the  trust-property  on  their  moiher*s 
death. 


V. 
MlLROY. 
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and  purposes  hereinafter  mentioned,  that  is  to  say,  upon  1844. 

trust  that  they,  my  said  trustees  or  the  survivor  of  them  '  "^ 
4c,  do  and  shall,  from  time  to  time  during  the  natural  Milhoy 
life  of  my  nephew,  William  Fry^  son  of  my  brother 
George  Fry^  receive  the  rents  and  issues  and  proGts 
which  shall  accrue  or  arise  from  my  said  freehold  and 
leasehold  estates,  and  also  shall  and  do,  as  soon  as 
conveniently  may  be  after  my  decease,  collect,  get  in 
and  receive  all  such  debts,  sum  and  sums  of  money  as 
shall  be  due,  owing,  payable  or  belonging  unto  me  at 
the  time  of  my  decease,  and  also  convert  and  turn  into 
ready  money  all  my  goods,  chattels  and  personal  estate 
not  hereinbefore  disposed  of  or  consisting  of  ready 
money,  and,  as  soon  as  the  same  shall  be  so  converted 
and  turned  into  ready  money  as  aforesaid,  that  they, 
my  said  trustees  or  the  survivor  of  them  &c.  shall  and 
do  place  out  and  invest  the  money  arising  therefrom 
or  from  any  part  of  my  said  personal  estate  so  to  be 
converted  and  turned  into  ready  money  as  aforesaid, 
together  with  my  ready  money  which  shall  be  remain- 
ing after  my  said  debts,  funeral  expenses,  and  the 
charges  of  proving  this  my  will,  shall  have  been  fully 
paid  and  satisfied,  in  the  public  funds  or  upon  govern- 
ment or  some  other  good  and  sufficient  security ;  and 
that  they,  my  said  trustees  or  the  survivor  of  them  &c. 
shall  and  do,  in  the  next  place,  for  and  during  the 
natural  life  of  my  said  nephew  William  Fry^  pay  unto 
him,  my  said  nephew,  or  to  whom  he  shall  or  may 
direct  or  appoint  to  receive  the  same,  the  clear,  yearly 
sum  of  20  /.,  to  be  paid  and  payable  quarterly,  the 
first  quarterly  payment  thereof  to  be  considered  as  due 
and  to  be  paid  on  the  day  of  my  death;  and  also  that 
they,  my  said  trustees,  or  the  survivor  &c.  shall  and  do, 
from  time  to  time  during  the  natural  life  of  my  daughter 
Sarah  Milroy,  the  wife  of  the  said  Thomas  JUilroy^  pay. 
Vol.  XIV.  e 


50 


CASES    IN    CHANCERY. 


1844. 

MiLROY 

V. 
MiLROT. 


unto  my  said  daughter,  the  residue  of  the  interest  which 
shall  or  may  accrue  or  arise  from  the  money  to  be  placed 
out  upon  government  or  other  security  or  securities^  as 
well  as  the  rents  and  profits  which  shall  accrue  ur  arise 
from  my  said  freehold  and  leasehold  estates,  by  half- 
yearly  payments,  the  first  half-yearly  payment  thereof 
to  begin  and  be  made  six  months  from  the  time  of 
my  decease,  and  which  payment  to  my  said  daughter  I 
will  shall  be  free  and  independent  of  her  present  or  any 
future  husband  or  husbands  with  whom  she  shall  or  may 
intermarry,  and  her  receipt  or  receipts  alone^  from  time 
to  time,  shall  be  good  and  sufficient  discharge  and  dis- 
charges for  the  same ;  and,  from  and  immediately  after 
the  decease  of  my  said  daughter,  in  trust  to  pay  the 
interest  of  such  residue  and  rents  and  profits,  for  and 
towards  the  fnaintenance  and  education  of  all  and  every 
such  child  or  children  as  she  shall  or  may  leave  at  her 
decease,  during  his,  her  or  their  minority ;  and,  when  and 
as  soon  as  the  youngest  of  her  child  or  children  shall 
have  attained  the  age  of  twenty-five  years,  upon  trust  to 
pay,  assign  and  transfer  the  dividends  and  interest  of  all 
such  residue  and  rents,  toget/ier  with  the  principal  money 
as  shall  or  may  be  remaining  after  reserving  sufficient  to 
pay  and  discharge  the  said  annuity  of  20  /.  unto  my  said 
nephew  in  case  he  shall  be  living,  the  same  to  be  divided 
equally  between  them  share  and  share  alike ;  and,  from 
and  immediately  after  the  decease  of  my  said  nephew, 
in  trust  to  pay  and  assign  the  remainder  of  the  said 
interest  of  such  residue  and  rents,  unto  her  children  m 
like  manner;  and,  in  case  there  shall  be  but  one  child,  then 
upon  trust  to  pay  and  assign  the  same  in  like  manner 
to  such  one  child ;  but,  in  case  it  shall  happen  that  any 
or  either  of  my  said  daughter's  children  shall  die  leaving 
a  child  or  children  who  shall  live  to  attain  the  age  of 
twenty^one  years,  then  upon  trust  to  pay  and  assign  the 
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share  of  sMch  chUd  so  dying ,  in  like  manner,  to  such  his 
or  their  child  or  children :  and  it  is  my  further  will 
and  meaning  that  my  said  trustees  or  the  survivor 
&c.  shall  and  do,  from  and  immediately  after  the  de* 
cease  of  my  said  nephew  and  the  trusts  hereof  are  fully 
carried  into  execution,  convey,  release,  and  assign  all  and 
every  my  said  freehold  and  leasehold  estates  unto  the 
heir  or  heirs  who  shall  be  legally  entitled  to  the  same ;  to 
hold  the  same  unto  him^  her  or  them  so  entitled,  his, 
her,  or  their  heirs  and  assigns  for  ever :  and  in  case  my 
said  daughter  shall  leave  no  child  or  children,  or  they 
should  die  under  age  and  unmarried,  then  upon  trust 
and  in  like  manner  to  pay  and  assign  the  said  interest 
and  rents  and  profits,  together  with  the  whole  residue, 
unto  and  equally  between  my  next  of  kin,  share  and 
share  aUke,  reserving  nevertheless  sufficient  to  satisfy 
and  discharge  the  said  annuity  of  20/.  to  my  said 
nephew  while  livmg  ;^  and  the  testator  appointed  the 
trustees  to  be  the  executors  of  his  will. 
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The  testator,  by  a  codicil,  dated  in  September  1811, 
revoked  the  appointment  of  Thomas  Seymour  to  be  one 
of  the  trustees  and  executors  of  his  will,  but  confirmed 
his  will  in  all  other  respects ;  and  died,  shortly  after- 
wards, leaving  his  daughter,  Sarah  Milroy,  his  only 
child,  his  heir  and  next  of  kin.  Thomas  Milroy,  her 
husband,  was  the  only  acting  executor  and  trustee  of 
the  will. 


Sarali  Milroy  (who  died  in  1823)  had  five  children, 
the  youngest  of  whom,  William  Fry  Milroy,  the  Plain- 
tiff in  the  suit,  attained  twenty-five  in  1829 ;  and  all  of 
them,  except  John,  the  eldest  child,  were  still  alive  and 
were  Defendants  in  the  suit.    John  <iied  in  1838  :  the 

^^  ft 

Defendant   Andrew   Haigh  Milroy  was  his    personal 
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repreBentative,  and  the  infant  Defendant  Sarah  Laura 
JUilroy,  his  daughter,  was  his  heir  and  sole  next  of  kki. 
Andrew  Haigh  Milroy  was  alsa  the  personal  represeor 
tative  of  Sarah  Milroy. 

The  bill  prayed  that  the  rights  and  interests  of  aQ 
parties  under  the  will,  might  be  declared,  and  that  the 
trusts,  so  far  as  they  remained  to  be  performed,  might 
be  carried  into  execution  under  the  decree  of  the  Court, 
the  Plaintiff  submitting  that,  according  to  the  true  con- 
struction of  the  will,  he  was  entitled  to  one-fiflh  of  the 
trust  property,  subject  to  the  payment  of  the  annuity  of 
20/.  to  Hilliam  Fry  the  testator's  nephew. 

Mr.  Wakefield  and  Mr.  Lovat  appeared  for  the 
Plaintiflf;  and 

Mr.  Rogers,  Mr.  Kinglake  and  Mr.  Randell  for  the 
Defendants  in  the  same  interest. 

They  contended  that  the  direction,  in  the  will,  to  pay 
the  income  of  the  trust-property  to  the  children  of 
Sarah  Milroy,  for  their  maintenance  and  education 
during  their  minority ^  must  be  considered  as  a  direction 
to  pay  them  the  income  until  the  youngest  child  should 
attain  twenty-Jive :  Jackson  ▼.  Marjoribanks  {a) ;  and 
that  the  children  took  vested  interests  in  the  property 
on  their  mother's  death,  and  nothing  but  the  conveyance 
of  it  was  postponed  until  the  youngest  child  should  at- 
tain twenty-five :  Farmer  v.  Francis  (6) ;  Ellis  v.  Max- 
well (c) ;  Blachwell  v.  Bull  (d) ;  and  Home  v.  Pil-^ 
la/is  (e). 


(a)  Ante,  Vol.  XII.  p.  93. 
(6)  3  Bing.  151 ;  end  2  Sim. 
&  Stu  505. 


(c)  3  Beav.  587. 
(«0  1  Keen,  176. 
(e)  2  Myl.  &  Keen,  15. 
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Mr.  Stuart  and  Mr.  T.  H.  Hall,  for  the  infant  De-  i^44- 

fendant  Sarah  Laura  Milroy,  said  that  a  gift  to  children 
when  and  as  soon  as  the  youngest  of  them  should  have 
attained  twenty-five,  was,  clearly,  too  remote;  and,  Milroy. 
consequently,  the  trust  for  the  children  in  the  prewent 
case,  was  void ;  inasmuch  as  they  were  not  to  take  the 
property  until  the  youngest  of  them  should  have  attained 
twenty-five  :  that  it  had  been  contended  that  the  trust 
to  pay  the  income  foe  the  maintenance  of  the  children, 
had  the  effect  of  giving  them  vested  interests  immedi- 
ately on  their  mother^s  death ;  but  that  trust  could  not 
have  the  effect  attributed  to  it,  as  it  was  to  continue  in 
operation,  not  for  the  whole  period  during  which  the 
transfer  of  the  property  was  to  be  postponed,  but  during 
part  only  of  that  period,  namely,  during  the  minoritff  of 
the  children  :  that  the  case  of  Jackson  v.  Mafjoribanks 
was  plainly  distinguishable  from  the  present ;  for,  here, 
the  trust  was  to  convey,  not  to  one  child  only  but  to  a 
class  of  children;  and,  consequently,  if  the  argument 
for  the  other  parties  were  to  prevail,  the  minority  of  each 
of  the  four  eldest  children,  would  be  made  to  depend, 
not  on  his  or  her  own  age,  but  upon  the  age  of  the 
youngest  child  :  that,  moreover,  the  testator  in  that  case, 
had  directed  (hat  the  trust  for  maintenance  should  con- 
tinue in  operation,  not  during  the  minority  of  the  eldest 
child,  but  until  that  child  should  attain  the  age  before 
expressed  and  declared,  which,  in  the  event  that  hap- 
pened, was  twenty-five. 

The  Vice-Chancellor  : 
I  do  not  want  to  hear  the  reply. 

The  will  is  a  very  strange  and  bewildering  one  :  and 
1  have  read  it  over,  two  or  three  times,   in  order  to 
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ascertain  what  the  testator  meant ;  for  I  never  like  to 
put  a  forced  con&truction  upon  the  words  which  a  tes- 
tator has  used.  I  think  however,  that  when  you  have 
read  over  the  whole  of  the  instrument,  it  is  perfectly 
plain  that  the  testator  did  not  mean  that  anything 
should  go  over  to  the  ultimate  takers,  unless  his  daugh- 
ter should  leave  no  child  or  children,  or  they  should 
die  under  age  and  unmarried.    That  is  perfectly  plain. 

The  question  is,  can  it  be  reasonably  inferred,  from 
the  language  of  this  will,  that  the  testator  has  given 
his  real  and  personal  estate,  in  the  events  that  have 
happened,  to  the  children  of  his  daughter  ?  Now,  with 
respect  to  the  freehold  and  leasehold  estate,  the  point 
seems  to  me  to  be  perfectly  plain ;  because  the  testator 
says :  **  And  it  is  my  further  will  and  meaning  that  my 
said  trustees,  or  the  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  shall  and  do,  from 
and  immediately  after  the  decease  of  my  said  nephew, 
and  the  trusts  hereof  are  fully  carried  into  execution, 
convey,  release  and  assign  all  and  every  my  said  free- 
hold  and  leasehold  estate,  unto  the  heir  or  heirs  who 
shall  be  legally  entitled  to  the  same."  There  the 
words :  "  heir  or  heirs,*'  evidently  mean  the  children 
of  the  daughter :  and  no  other  construction  can  be  put 
on  them ;  because  the  sentence  that  immediately  follows, 
is :  **  and  in  case  my  said  daughter  shall  leave  no  child 
or  children,  or  they  shall  die  under  age  and  unmarried, 
then  upon  trust,  and  in  like  manner,  to  pay  and  assign 
the  said  interest  and  rents  and  profits,  together  with  the 
whole  residue,  unto  and  equally  between  my  next  of 
kin."  So  that  it  seems  to  me  that  the  testator  has  put 
his  own  construction  upon  the  words,  "  heir  or  heirs:" 
and  that  must  settle  the  question  as  to  the  freeholds 
and  Icubcholds. 
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As  lo  the  general  personal  estate,  my  opinion  is  that  1 844. 

the  word  "  minority,"  means  the  time  that  would  elapse  ' 
before  the  youngest  child  attained  twenty-five :  I  say  Milroy 
so,  because  I  he  testator  has  made  a  distinction  between 
the  word  "  minority,"  and  the  words  *'  under  age."  For, 
in  two  of  the  passages  subsequent  to  that  which  contains 
the  word  '*  minority,"  we  have,  first,  the  expression : 
**  In  case  it  shall  happen  that  any  or  either  of  my 
daughter's  children  shall  die  leaving  a  child  or  children 
who  shall  live  to  attain  the  age  of  twenty-one  years:" 
and,  afterwards,  we  have  ihe  expression  :  "  under  age 
and  unmarried."  And  I  must  also  observe  that,  in  that 
very  sentence  which  contains  the  expression  to  which 
I  have  first  adverted,  the  testator  says:  "  But,  in  case 
it  shall  happen  that  any  or  either  of  my  said  daugh- 
ter's children  shall  die  leaving  a  child  or  children  who 
shall  live  to  attain  the  age  of  twenty>one  years,  then 
upon  trust  to  pay  or  assign  the  share  of  such  child  so 
dying ;"  that  is,  the  child's  share  ;  which  presupposes 
that  the  testator  had  given  the  share  to  the  child ; 
whereas  it  was  said  that  he  had  not  done  so.  And  it 
appears  to  me  that  the  proper  construction  of  the  sen- 
tence with  which  the  disposition  to  the  children  com- 
mences, is  that  the  trustees  were  to  pay  the  rents  and 
profits  to  the  children  during  their  minority,  that  is, 
until  they  attained  twenty-five,  for  one  purpose,  and, 
when  they  came  to  that  age,  to  them  generally ;  that 
is:  "  I  give  my  property  to  them ;  but,  until  the  youngest 
attains  twenty-five,  the  rents  are  to  be  paid  to  them  for 
the  purposes  merely  of  maintenance  and  education." 
So  that  the  whole  meaning  is  made  reasonably  clear. 

Declare  that,  on  the  decease  of  the  testator's  daugh* 
ter,  Sarah  Milroy^  her  five  children  took  absolute  vested 
interests  in  the  testator's  real  and  residuary  personal 
estate.  ^ 

E  \ 


66 


CASES    IN    CHANCERY- 


1844: 

6ih  March. 


New  Ordert, 
Practice. 


WILTON  V.  RUMBALL. 

vJNE  of  the  Defendants,  who  had  been  served  with  a 
copy  of  the  bill,  entered  a  special  appearance,  under  the 
27th  Order  of  August  1841  (a),  for  the  purpose  of  being 
served  with  notice  of  all  proceedings  in  the  cause :  but 
the  Plaintiff  did  not  give  him  notice  that  the  cause  had 
been  set  down  to  be  heard,  until  the  day  on  which  it 
was  in  the  paper  for  hearing. 


A  Defendant 
who  had  been 
served  with  a 
copy  of  the 
bill,  entered  a 
special  appear- 
ance under  the 

August  1841,  ^^^  Vice-Chatuellor  held  the  notice  to  be  insufficient, 

for  the  purpoRe    and  that,  although  the  Order  referred  to  was  silent  on 

of  being  served    ^j^         -.    j^  j^^  reasonable  that  the  Defendant 

with  notice  of  ^        ' 

all  proceedings    should  have  the  same  length  of  notice  as  he  would  have 

had  if  he  had  been  served  with  a  subpwna  to  hear  judg^ 
ment  in  the  regular  way. 


in  the  cause 
Held  that  he 
was  entitled  to 
the  same  length 
of  notice  that 
the  cause  had 
been  set  down 
for  hearing,  as 
he  would  have 
had  if  he  had 


Mr.  Gardner  and  Mr.  Metcalfe,  were  counsel  in  the 
cause. 


(a)  See  firaran's  Orders,  173. 


been  served 

with  a  subpcBua  to  hear  judgment. 
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DEEKS  V.  STANHOPE.  1844: 

30th  and  3 lit 

1  HE  Plaintiffs  were  fourteen  of  the  shareholders  and  - 

proprietors  of  the  Marylebone  Joint  Stock  Banking  DUsoUaion  of 
Company ;  and  they  sued  on  behalf  of  themselves  and      parinerMp, 
all  the  other  shareholders  and  proprietors  except  the      Partnerthh 
Defendants,  who  were  the  directors  of  the  company.        Pieading. 

The  bill  commenced  by  setting  forth  a  prospectus,  issued  .^  .   T    ' 

in  the  early  part  of  1836,  for  the  formation  of  the  com-  of  a  numerous 

pany,  on  the  faith  of  which  the  Plaintiffs  alleged  that  partnership  has 

they   became   subscribers  for  shares  in   the  intended  gugpended    ^^ 

bank.     It  next  stated  the  deed  of  settlement  dated  in  a  bill  may  be 

Aoeust  1836,  by  which  the  company  was  formed  and     I?t  ^^  *®™® 

?  ,\     ^  ji       1  !-     \    '.      ir  '  ®^ ^^^  partners 

▼anous  provisions  were  made  relatmg  to  its  affairs ;  one  on  behalf  of 

of  which,  the  119th,  was  that  if,  at  any  time,  the  losses  themselves  &c. 
of  the  company  should  have  exhausted  the  whole  of  a  n^c^l^ry  ac- 
fund,  which  was  to  be  formed  out  of  the  profits  of  the  counts  taken 
business  and  called  the  surplus  or  guarantee-fund,  and  *""^he  affairs 
also  one-fourth  of  the  capital  of  the  company  which  ghjp  wound  up  • 
should  have  been  actually  paid  up  by  the  proprietors,  but  if  the  bill 
without  regard  to  the  amount  of  the  subscribed  capital,  *.*  %*",u  f*' 
then  the  general  board  of  directors  should,  within  a  rea-  lief,  thai  the 
sonable  time  after  the  above-mentioned  state  of  the  com-  partnership 
pany  should  have  become  known  to  them,  call  a  special  solved  all  the 
meeting  of  the  proprietors  and  submit  to  them  a  full  members,  how- 
statement  of  the  affairs  and  concerns  of  the  company,  !!.?' °k  ™®'^®."*' 

'^  .•"  must  be  pai  ties 

and,  if  required,  verify  such  statement  by  the  production  to  it. 
of  the  books  and  accounts  of  the  partnership ;  and,  in 
case  it  should  appear,  to  the  meeting,  that  the  losses  had 
exhausted  the  surplus  or  guarantee*fund  and  also  one- 
fourth  of  the  paid  up  capital  of  the  company,  then  the 
chairman  should  declare  the  copartnership  dissolved,  and 
the  same  should  be  dissolved  accordingly ^  unless  two- 
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thirds  in  value  of  the  proprietors  present,  should  concur 
ill  a  resolution  for  continuing  the  same,  and  should 
agree  to  buy  the  shares  of  all  the  other  proprietors  who, 
within  ten  days  next  after  the  holding  of  the  meet- 
ing, should  give  notice  to  the  general  manager  of 
the  company  of  their  wish  to  sell  their  shares,  and 
should  pay,  to  the  proprietors  giving  such  notice,  within 
thirty  days  next  after  the  giving  thereof,  such  price 
per  share  as  therein  stipulated.  The  deed  next  pro- 
vided  that  if,  in  pursuance  of  the  powers  therein- 
before for  that  purpose  contained,  the  copartnership 
should  be  dissolved,  the  general  directors  should  with 
all  convenient  speed,  wind  up,  settle  and  bring  to  a 
conclusion  the  accounts,  conceins,  and  affairs  of  the 
company,  and  that,  in  order  or  with  a  view  to  such 
a  winding  up  and  settlement,  hut  for  no  other  purpose, 
the  powers  of  the  proprietors  and  of  the  respective 
boards  of  directors  should  be  held  to  be  subsisting  and 
in  force ;  and  so  much  of  the  capital  and  profits  of  the 
copartnership  as  should  remain  after  answering  all 
claims  and  demands  thereupon,  should  be  paid  to  and 
distributed  amongst  the  proprietors  and  their  respective 
executors,  administrators  or  assigns,  in  the  proportions 
in  which  they  should  be  respectively  entitled  thereto ; 
and,  when  the  affairs  of  the  company  should  be  wound 
up  and  closed  as  far  as  it  might  be  practicable  to  close 
the  same,  the  deed  and  every  supplementary  deed 
thereto,  and  every  clause,  article,  matter  and  thing 
therein  contained,  should  cease,  determine  and  be  void  ; 
and  such  dissolution  of  the  copartnership  should  operate, 
at  law  and  in  equity,  as  a  final  and  general  release. 


The  bill  next  stated  that,  very  early  after  the  foitna- 
tion  of  the  company,  some  of  the  directors  began  to 
mismanage  the  aflairs  thereof,  atid  to  appropriate  parts 
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of  the  funds  thereof  to  their  own  use ;  and  that  others 
of  the  directors  were  privy  to  and  connived  at  such 
misappropriation ;  and  that,  as  evidence  of  such  mis- 
management and  misappropriation^  five  of  the  directors 
appeared,  in  the  books  of  the  company,  as  the  owners 
of,  and  had  received  dividends  upon,  a  much  greater 
number  of  shares  than  they  had  paid  for:  that,  though 
it  was  held  out,  when  the  company  commenced  bu- 
siness, that  10,000  shares  had  been  subscribed  for, 
1,200  only  had  been  then  subscribed  for:  that  the 
directors  had  permitted  their  colleagues  and  friends  to 
opeu  cash  credit  accounts  with  the  company,  without 
security,  and  also  to  overdraw  their  accounts,  and  to 
convert  the  securities  of  the  company  to  their  own  use ; 
and  bad  circulated,  amongst  the  proprietors,  reports 
and  accounts  of  the  state  of  the  company's  affairs,  which 
the  Plaintiffs  had  since  discovered  to  be  false:  that, 
during  the  whole  of  1B40,  the  affairs  of  the  company 
were  rapidly  getting  into  a  state  of  great  embarrassment, 
and,  occasionally,  the  company  had  not  sufficient  cash 
to  answer  the  demands  upon  them  ;  but,  nevertheless, 
the  directors,  in  June  of  that  year,  opened  a  branch 
bank  at  Reading^  and  published  an  advertisement 
stating  that  the  business  of  the  company  was  steadily 
increasing,  although  they  knew  that  it  was  decreasing 
and  that  the  affairs  of  the  company  were  so  embar- 
rassed that  they  could  only  meet  the  current  expenses 
of  the  company  by  getting  bills  which  the  company 
had  discounted,  rediscounted  at  a  ruinous  expense: 
that,  in  consequence  of  the  embarrassed  state  of  the 
company's  affairs,  a  meeting  of  the  proprietors  was 
held  on  the  10th  of  August  1841,  at  which  a  committee 
of  shareholders  was  appointed  to  investigate  the  affairs 
of  the  company,  and  to  make  their  report  to  a  meeting 
to  be  held  in  the  following  month,  previous  to  taking 
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into  consideration    the   expediency  of  dissolving   the 
company :  that  the  committee  proceeded  to  investigate 
the  affairs  of  the  company,  and  were,  from  time  to  time, 
furnished   with  divers   accounts  and  papers,  by  Mr. 
Quilter,  an  accountant,  showing  that  all  the  accounts, 
made   up,  from  time  to  time,   by  the  directors  and 
exhibited    to  the   proprietors,    were  fabricated,    false 
and  fraudulent.    The   bill  then  set  forth   the   report 
made  by  Quilter  to  the  committee,  after  he  had  in- 
vestigated the  accounts  of  the  company,  and  alleged 
that  Quilter  was  nominated,  by  the  directors,  to  make 
the  aforesaid  investigation  of  the  accounts  of  the  com- 
pany, and  that  it  appeared,  from  the  account  ending  the 
31st  January  1840,  as  corrected  by  him,  and  by  his  said 
report,  and  the  fact  was  that  the  directors  had  imposed 
upon  the  Plaintiffs  and  the  other  proprietors  except  the 
Defendants,  by  making  fraudulent  and   incorrect  ac- 
counts and  statements  with  a  view  to  mislead  the  Plain- 
tiffs and  such  other  proprietors ;  and  that,  by  the  said 
corrected  account  and  by  Quilter's  report,  it  appeared, 
as  the  fact  was,  that  several  of  the  directors  had  not 
paid  the  deposits  and  calls  in  respect  of  the  shares  which 
had  been  taken  by  them,  and  that,  contrary  to  the  pro- 
visions of  the  deed  of  settlement,  the  directors  had  com- 
mitted a  gross  breach  of  trust  by  permitting  certain  of 
their  colleagues,  as  well  as  other  persons,  to  become 
largely  indebted  to  the  company,  to  the  injury  of  the 
Plaintiffs  and  the  other  proprietors  except  the  Defen- 
dants, and  that  the  directors  had  possessed  themselves 
of  large  sums  of  money  which  they  had  never  accounted 
for,  and  that  the  books  and  accounts  kept  and  made  out 
by  the  directors,  were  fraudulently  kept  and  made  out, 
and  contained  many  improper  entries,  and  omitted  many 
matters  that  ought  to  have  been  inserted  therein,  and 
that  such  accounts  ai|d  books  were  so  kept  and  made 
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out  with  a  view  to  deceive  the  Plaintiffs  and  the  other  1844. 

proprietors  except  the  Defendants.  ^        ' 

Deeks 

The  bill  further  stated  that  the  Plaintiffs,  after  they       ^       '     . 
had  discovered  that  the  affairs  of  the  company  had, 
through  the  neglect,  fraudulent  management  and  breach 
of  trust  of  the  directors,  become  in  an  involved  and  em- 
barrassed state,  were  desirous  of  ascertainins:  who  the 
creditors  of  the  company  were,  and  made  applications, 
to  the  directors,  to  learn  who  the  creditors  were ;  and, 
wiahing  to  avoid  litigation  and  expense,  made  proposals 
for  settling  and  winding  up  the  affairs  of  the  bank  in  a 
just   and   amicable  manner;  all  which  proposals  the 
directors  rejected :  that  three  of  the  Defendants  had 
admitted,  to  one  of  the  Plaintiffs  and  to  their  solicitor, 
that  all  the  creditors  of  the  company  had  been  paid  or 
uUisfied.    The  bill  further  stated  that  the  original  di- 
rectors of  the  company,  established  the  bank  with  a 
fraudulent  design  and  intent  and  for  their  own  purposes, 
to  the  injury  and  wrong  of  the  Plaintiffs  and  the  other 
proprietors ;  and  that  they  took  or  advanced  to  them- 
selves or  to  their  own  account,  or  were  permitted  to  take 
out  of  the  funds  of  the  company,  large  sums  of  money, 
without  giving  or  taking  any  sufficient  security  for  the 
same :  that  a  great  portion  of  the  business  of  the  com- 
pany was  carried  on  and  settled,  and  many  sums  of 
money  were  agreed  to  be,  and  were  advanced,  when  there 
was  not  a  sufficient  number  of  directors  present  to  con- 
stitute a  board  :  that  the  Plaintiffs  had  lately  discovered 
that  the  directors,  notwithstanding  the  provision  in  the 
deed  of  settlement  for  that  purpose  contained,  to  the 
manifest  injury  of  the  Plaintiffs  and  the  other  proprie- 
tors, did  not  form  any  guarantee-fund :  that  they  had 
frequently  recommended  dividends  to  be  declared,  al- 
though not  only  no  profits  had  been  made,  but  the 
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1844.  afTairs  of  the  company  were  in  an  embarrassed  and 

insolvent  state,  and  they  had  paid  dividends  or  permitted 

them  to  be  paid  to  persons  who  had  not  paid  the  calls 

^      ^'  on  their  shares  :  that  the  directors  did  not.  as  they  oueht 

Staknope.  jo 

to  have  done  when  the  affairs  of  the  company  became 
involved,  call  any  meeting  of  the  proprietors  pursuant 
to  the  119th  clause  of  the  deed  of  settlement,  and  that 
they  omitted  to  call  such  meeting,  because  they  were 
unable  to  account,  satisfactorily,  for  the  management  of 
the  affairs  of  the  company,  and  because  they  wished  to 
deceive  the  proprietors :  that  they  never  took  any  steps 
to  wind  up  the  affairs  of  the  company  pursuant  to  the 
120th  clause  of  the  deed  of  settlement,  although  they 
had  involved  the  affairs  of  the  company  in  inextricable 
difficulties,  and  more  than  one-fourth  of  the  paid  up 
capital  had  been  lost :  that,  in  August  ISAl^  the  business 
of  the  company  ceased  and  determined^  and  all  the  accounts 
of  the  customers^  were  either  closed  or  transferred  to  the 
London  and  Westininster  Bank,  and  the  directors  had 
since  sold  or  otherwise  disposed  of  the  houses  in  which 
the  business  of  the  company  hcul  been  carried  on,  as  well 
as  all  other  the  effects  of  the  company,  and  discharged  all 
the  clerks  and  servants  of  the  company ;  and  that,  aWumgh 
there  had  not  been  any  formal  dissolution  of  the  company, 
yet  that,  in  fact,  its  business  had  cecaed  and  determined, 
and,  except  for  the  purpose  of  winding  up  its  affairs  and 
calling  the  directors  to  account,  it  had  become  and  was 
dissolved :  that  some  of  the  Defendants  were  still  acting 
in  the  management  of  the  affairs  of  the  company  in  get- 
ting in  the  outstanding  debts  and  otherwise,  and  had 
commenced  divers  actions,  in  the  name  of  the  public 
officer  of  the  company,  against  some  of  the  proprietors 
of  and  some  of  the  debtors  to  the  company,  which,  under 
the  circumstances  stated,  they  ought  not  to  have  com- 
menced :   that  the  Defendants,  as  having  been  such 
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directors  as  aforesaid,  were  liable  to  account  in  i*espect  1844. 

of  the  matters  aforesaid,  and  to  make  good  all  such 

losses  and  breaches  of  trust  as  aforesaid  ;  and  that,  ex* 

ccpt  the  Plaintiffs  and  the  other  proprietors  on  whose       SxANnorE. 

behalf  the  suit  was  instituted,  and  the  Defendants,  there 

were  no  persons  interested  in  the  matters  aforesaid,  or  in 

the  relief  thereinafter  prayed. 

The  bill  charged  that,  although  it  was  stated  and 
provided,  in  the  prospectus  and  deed  of  settlement,  that 
the  bank  should  not  commence  business  until  10,000 
shares  should  have  been  subscribed  for,  yet  the  direc- 
tors commenced  the  business  when  only  1,200  shares 
had  been  subscribed  for;  and  that  they  were  liable 
to  make  good,  to  the  company,  all  the  loss  that  had 
arisen  by  reason  of  the  business  having  been  commenced 
before  10,000  shares  had  been  subscribed  for,  on 
which  the  deposits  and  the  calls  that  had  been  made, 
would  have  amounted  to  110,000  /. :  that  the  proprieto/s 
of  the  bank  were  more  than  200  in  number,  and  many 
of  them  were  wiknown  to  the  Plaintiffa,  and  that  the 
Pbdntiffs  could  not,  without  great  inconvenience,  make 
them  parties  to  the  suit. 

The  bill  prayed  that  it  might  be  declared  that,  the 
business  of  the  company  having  ceased  and  determined, 
the  company,  subject  only  to  the  winding  up  and  finally 
closing  the  affairs  thereof,  was  dissolved  or  ought  to  be 
Ussolned  and  might  be  dissolved  by  the  decree  of  the 
Court,  or  that  such  other  declaration  might  be  made  as 
the  circumstances  and  justice  of  the  case  might  require; 
and  that  it  might  be  referred  to  one  of  the  Masters  of 
the  Court,  to  take  an  account  of  the  number  of  shares 
ia  the  company  subscribed  for,  distinguishing  how  many 
by  each  subscribed,  and  when  subscribed  for,  the  depo- 
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1844.  sits  and  calls  paid  in  respect  thereof^  and  when  respec- 

tively paid ;  and  a  particular  account  of  the  shares  on 
which  dividends  had  been  paid,  or  for  which  credit  was 
Stamiopb       P^®">  ^^  ^^^  respective  accounts  of  the  shareholders, 

with  the  company,  and  when  such  dividends  were  paid,  or 
credit  given  for  the  same ;  and  a  like  account  of  all  sums 
of  money  received  by  the  directors  or  any  of  them,  or  by 
any  other  person  or  persons  by,  with,  under  or  for  them 
or  any  of  them,  or  their  or  any  of  their  order,  privity, 
sanction,  authority,  use  or  benefit,  for  or  in  respect  or 
on  account  of  the  company,  or  which,  but  for  their  wil- 
ful default  or  neglect,  might  have  been  so  received ;  and 
an  account  of  all  sums  of  money  properly  expended  by 
the  directors  or  any  of  them,  or  by  any  person  or  per- 
sons by  their  or  any  of  their  direction  or  authority,  in 
respect  or  on  account  of  the  company ;  and  an  account 
of  all  bills  discounted  and  of  all  advances  of  money  by 
the  company,  on  which  any  losses  or  loss  had  been  sus- 
tained by  the  company,  with  all  the  particulars  relating 
thereto,  and,  in  particular,  of  all  such  bills  discounted 
for  and  advances  made  to  the  directors  of  the  company ; 
and  on  what,  if  any,  security  or  securities ;  and  that  the 
Master  might  inquire  and  state  what  losses  had  been 
sustained  by  the  company  in  respect  or  by  reason  of 
such   last-mentioned   bills  discounted   and   advances ; 
and  that  the  Master  might  take  an  account  of  all  losses 
sustained  by  the  company,  since  the  commencement  of 
its  business,  and  that  he  might  inquire  into  and  state 
the  particulars  of  such  losses,  and  all  special  circum- 
stances relating  thereto ;  and  that  all  such  declarations 
might  be  made  and  directions  given,  in  regard  to  the 
accounts  and  inquiries  aforesaid,  as  the  justice  of  the 
case  might  require  ;  and  that  the  Defendants  might  be 
declared  to  be  liable  to  make  good  all  that  might  he 
found  due  to,  and  the  losses  sustained  by  the  company 
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iQ  taking  ihe  accounts  and  making  the  inquiries  afore-  1844* 

said  ^  and  that  all  other  necessary  declarations  might  be 

made  in  regard  thereto,  as  the  justice  of  the  case  might 

require;  and  that  all  such  directions  might  be  given      Stanhope. 

and  such  decree  made  as  might  be  consequent  on  such 

declarations^  or  on  such  declarations  as  might  be  made : 

and  that  the  Master  might  take  an  account  of  all  the 

debts,  if  aayi  owing  by  the  company ;  and  a  like  account 

of  theoutstandiug assets  of  and  debts  due  to  the  company, 

and  the  undisposed  of  effects  of  the  company ;  and  that 

such  outstanding  assets  and  debts,  as  well  as  what 

might  be  found  due  or  owing  from  the  Defendants, 

might  be  applied,  in  a  due  course  of  administration,  in 

payment  of  the  debts,  if  any,  owing  by  the  company; 

and  that  the  clear  surplus  which  should  remain  after 

payment  of  such  debts,  if  any,  might  be  ascertained  and 

divided  rateably  amongst,  and  according  to  the  shares 

beld  by  the  proprietors  of  the  company :  and  that  all 

sach  declarations  might  be  made  and  directions  given 

and  decree  made  as  the  circumstances  and  justice  of  the 

case  might  require :  and  that,  in  the  mean  time,  the  De- 

fendaets  might  be  restrained  from  suing  for,  at  law  or 

otherwise,  and  from  collecting,  and  from  taking  any 

proceedings,  at  law  or  otherwise,  in  order  to  collect, 

receive  or  get  in  the  assets  of  the  company,  either  in 

their  own  names  or  in  the  name  or  names  of  any  other 

person  or  persons ;  and  from  further  acting  in  the  affairs, 

or  intermeddling  with  the  property,  securities  or  assets 

of  the  company :  and  that  a  receiver  might  be  appointed 

to  get  in  the  outstanding  effects  and  credits  of  the 

company. 

Some  of  the  Defendants  demurred  to  the  bill,  because 
^1  the  members  of  the  company  were  not  made  parties 
to  the  suit,  and  for  other  reasons. 
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Mr.  Stuart,  Mr.  Wood,  Mr.  WUlcock,  and  Mr.  Ebm- 
ley,  supported  the  demurrers^  on  the  ground  that  the  bill 
prayed  that  the  company  might  be  dtssolTed,  and,  there- 
fore, all  the  shareholders  ought  to  have  been  made 
parties  to  the  suit  They  cited  Long  v.  Yonge  {a) ; 
MacMahcn  v.  Upton  (&);  Evans  v.  Stokes  (c) ;  Riehardr 
son  V.  Larpent{d);  Foss  v.  Harbottk{e);  and  Wall- 
worth  V.  Holt  (f) ;  which  they  distinguished  from  the 
present  case,  on  theground  that  the  bill  did  not  pray 
for  a  dissolution  of  the  partnership. 

Mr.  Wakefield,  Mr.  Bethell  and  Mr.  Lovat,  in  sup- 
port of  the  bill,  said  that  it  would  be  a  denial  of  justice 
not  to  grant  the  relief  asked,  because  all  the  numerous 
shareholders  were  not  parties  to  the  suit ;  that  the  relief 
was  for  their  common  benefit;  and,  therefore,  all  of 
them  must  be  taken  to  acquiesce  in  it:  that  the  bill 
alleged  that  the  business  of  the  company  had  ceased 
and  determined ;  that  the  houses  in  which  the  business 
had  been  carried  on,  as  well  as  all  the  effects  of  the  com- 
pany, had  been  sold  or  otherwise  disposed  of,  and  that 
the  company  was,  in  fact,  dissolved ;  and,  therefore,  all 
that  remained  to  be  done,  was  to  take  the  accounts  and 
to  wind  up  the  affairs  of  the  company.  They  cited 
Van  Sandau  v.  Moore  (g) ;  Mare  v.  Malachy  (A) ;  Taylor 
y.  Salmon  {i);  Cockburny.  I'hompson^k);  and  Prestim 
V.  The  Grand  Collier  Dock  Company  (J). 

The  Vice-Chancellob: 
The  difficulty  in  this  case  is  that  the  objection  4o  the 


(fl)  Ante,  Vol.  11.  p.  369. 
ib)  ibid.  473. 
(c)  1  Keen,  84. 

(rf)  3  Youn.  &  Coll.  507. 

(0  fi  Hare,  461. 

(/)  4  Myl.  &  Cr.  619. 


(g)  I  Rubs.  441. 
(A)  1  Myl.  &  Cr.  559 ;  see 
574  and  679. 
(1)  4  Myl.  &  Cr.  134. 
(k)  16  Ves.  321. 
(0  Ante,  Vol.  XI.  p.  3*7, 
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bill  is  made,  by  some  of  the  partners  themselves ;  be-  i844> 

canse  it  prays  a  dissolution  of  the  partnership,  without 
bringing  all  the  partners  before  the  Court. 


Now  there  is  a  train  of  decisions  which  have  held 
that,  where  a  bill  is  filed  for  the  dissolution  of  a  part- 
nership, that  cannot  be  effected  unless  you  have  all  the 
parties  interested,  before  the  Court.    The  case  of  Evcms 
V.  Stokes,  was  decided  six  years  after  the  case  of  Long 
V.  Yonge :  and  Lord  LangdaU  there  says :  '^  It  is  per- 
fectly obvious  that  a  suit  where  all  the  accounts  of  the 
partnership  are  to  be  taken,  and  the  rights  of  all  the 
partners  are  to  be  determined,  as  between  themselves, 
and  under  the  various  circumstances  in  which  they 
stand  in  relation  to  each  other  (some  of  them,  for  in- 
stance, having  paid  their  calls,  and  others  having  omitted 
to  do  so),  cannot  be  prosecuted  in  the  absence  of  any 
of  those  partners."    Then,  after  that,  you  have  the 
commentary  of  Lord  Cottenham,  in  Wallworth  v.  Holt ; 
and  Lord  Cottenham,  as  I  collect  from  what  he  said  in 
that  case,  would,  if  the  case  before  him  had  been  dif- 
ferent firom  what  it  was,  have  done  that  which  he 
seemed  very  much  inclined  to  do.    But  it  must  be  ob- 
served that,  in  the  case  of  Wallworth  v.  Holty  the  bill 
did  not  pray  for  a  dissolution  of  the  partnership;  and, 
therefore,  we  have  only  the  opinion  theoretically  ex- 
pressed, by  Lord  Cottenham,  on  the  subject.     But  I 
very  much  doubt  whether  the  bad  consequence  which 
my   Lord  Cottenham  foresaw,  namely,  the  denial  of 
jostice,  would  arise;  because,  in  partnerships  consti- 
tuted of  a  vast  number  of  persons,  it  would  be  extremely 
easy,  fcM*  the  purpose  of  getting  rid  of  any  such  objec- 
tion as  this,  to  insert  a  proviso  in  the  partnership-deed, 
that  if  a  bill  should  be  filed,  by  some  of  the  partners, 
for  a  dissolution  of  the  partnership,  none  of  them  should 
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make  the  objection  that  all  of  them  were  not  parties. 
I  have  not  the  slightest  doubt  that  the  introdnctioa  of 
some  such  clause,  would  have  the  effect  of  getting  rid 
of  the  objection  which  existed  in  the  mind  of  Lord 
Cottenham. 


Then  the  authorities  stand  in  this  situation ;  that 
there  is  a  series  of  decisions  in  iairour  of  the  objection, 
and  nothing  to  be  opposed  to  them  in  the  way  of  ad- 
verse decision.  I  put  Cockburn  v.  Thompson  out  of  the 
case ;  for  it  does  not  appear  that  any  of  the  other  part- 
ners made  the  objection ;  and  what  Lord  EkUm  deter- 
mined was  tliat  Thompson  should  not  make  it,  for  he 
had  nothing  to  do  with  the  matter.  It  was  quite  col- 
lateral to  him,  whether  the  partnership  was  dissolved 
or  not. 


There  being  then  a  uniform  series  of  decisions  in 
support  of  the  objection,  I  confess  I  feel  myself  bound 
to  allow  it :  for  I  have  no  authority  whatever  to  alter 
the  law  established  by  a  course  of  decision.  If  the 
Lord  Chancellor  should  think  that,  at  the  present  time, 
it  is  right  that  the  law  should  be  altered,  he  may  alter 
it;  but  I  am  not  at  liberty  to  do  so. 

There  is  one  more  observation  that  I  have  to  make 
upon  this  case,  and  that  is,  that  I  do  not  understand 
why  the  prayer  of  the  bill  was  not  confined  to  the  tak- 
ing of  the  accounts  mentioned  in  it,  instead  of  askings 
in  addition  to  those  accounts,  that  it  may  be  declared 
that,  the  business  of  the  company  having  ceased,  the 
company  is  dissolved,  or  ought  to  be  dissolved,  and  may 
be  dissolved.  It  is  expressly  stated  that,  in  August 
1841,  the  business  of  the  company  ceased  and  deter- 
mined, and  that  all  the  accounts  of  the  customers,  with 
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the  company^  were,  in  the  month  of  August  1B41>  either  1844. 

closed  or  transferred  to  the  London  and  Westminster 
Bank  ;  and  that,  since  then,  the  continuiug  directors  of 
the  company  have  sold  or  otherwise  disposed  of  the  g 
several  houses  in  which  the  business  of  the  company 
was  carried  on,  as  well  as  all  other  the  effects  of  the 
company.  I  do  not  understand  why»  with  that  state- 
ment, the  prayer  is  carried  to  the  extent  which  I  have 
before  noticed,  unless  it  was  so  constructed  upon  the 
supposition  that  some  of  the  allegations  in  the  bill, 
might  not  be  proved  at  the  hearing  ;  and,  therefore,  the 
prayer  mightj  be  consistent  with  what  would  appear 
at  the  hearing,  although,  at  present,  it  is  somewhat 
inconsistent  with  what  is  stated  on  the  face  of  the  bill. 
Now  it  seems  to  me  that,  supposing  it  to  be  true  that 
the  business  has  ceased,  and  that  the  real  object  of  the 
Plaintiffs  is  to  get  in  money  which  either  the  directors 
ought  not  to  have  received  themselves,  or  which  they 
have  improperly  paid  to  other  persons,  so  as,  in  effect, 
to  make  them  accountable  for  what  they  really  and  bond 
fide  owe  to  their  partners,  that  relief  might  be  had, 
without  asking  for  the  dissolution  of  the  company,  on 
the  principle  of  the  decision  in  WaUworih  v.  Holt : 
and,  therefore,  though  1  shall  allow  the  demurrers,  I 
will  give  the  Plaintiffs  leave  to  amend  their  bill,  for  the 
purpose  of  having  it  made  consistent  with  the  case  of 
WaUworih  v.  Holt  *. 


The  Plaintiffs  amended  their  bill  in  pursuance  of  the        Gth,  8t1i, 
leave  given  to  them  by  the  order  of  the  21st  March,  but    an^  i^th  July, 
did  not  make  any  material  alteration,  in  either  stating  or 
the  charging  part,  except  that,  in  the  statement,  **  that, 

♦  Sec  Richardson  v.  Hastings^  7  Beav,  323. 
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1 844*  ^     in  August  1841 ,  the  business  of  the  company  ceased  and 

determined,  and  all  the  accounts  of  the  customers  with 

the  company,  were,  in  that  month,  either  closed  or 

Stamuopx.     ^"^sferred  to  the  London  and  Westminster  Bank ;  and 

that,  since  then,  the  directors  had  sold  or  otherwise  dis- 
posed of  the  several  houses  in  which  the  business  of  the 
company  had  been  carried  on,  as  well  as  all  other  the 
effects  of  the  company,  and  discharged  all  the  clerks 
and  servants  of  the  company ;  and  that,  aUhough  there 
had  not  been  any  formal  dissolution  of  the  company, 
yet  that,  in  fact,  its  business  had  determined  and  ceased; 
and,  except  for  the  purpose  of  winding  up  the  affairs  and 
calling  the  directors  to  account,  the  company  had  become 
and  was  dissolved,''  the  word,  suspended  was  substituted 
for  the  words,  ceased  and  determined ;  the  word  nearly, 
was  inserted  before  the  word  aU ;  the  words,  ever  since 
August  1841,  the  business  of  the  said  company  has  been 
discontinued,  were  introduced  before  the  word,  although, 
and  the  word,  formal  and  the  concluding  passage  printed 
in  italics,  were  omitted :  and  except  that  the  charge, 
''  that  the  proprietors  of  the  bank  were  more  than  two 
hundred  in  number,  and  that  many  of  them  were  un* 
known  to  the  Plaintiffs  and  that  the  Plaintiffs  could 
not,  without  great  inconvenience,  make  such  proprietors 
parties  to  the  suit,"  was  altered  as  follows :  **  That  the 
proprietors  of  the  said  Marylebone  Banking  Company, 
are  more  than  two  hundred  in  number,  and  many  of 
them  are  unknown  to  the  Plaintiffs,  and  the  rights  and 
liabilities  of  such  proprietors,  are  so  subject  to  change 
and  fluctuation,  by  death  and  otherwise,  that  the  Plain- 
tiffs can  not,  without  the  greatest  inconvenience,  make 
such  proprietors  parties  to  this  suit ;  and,  to  do  so,  would 
render  U  impossible  to  prosecute  this  suit  to  a  hearing; 
and  all  such  persons,  not  parties  Plaintiffs  or  Defendants 
hereto,  have  a  common  interest  with  your  orators  in  the 
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fubfeci  matter  of  this  suit  and  the  relief  prayed  etnd  sought 
thereby:* 

The  prayer  of  the  amended  bill,  was  as  follows : 
*'  That  an  account  may  be  taken  of  all  sums  of  money 
received  by  the  directors  or  any  or  either  of  them,  or  by 
any  other  person  or  persons  by,  with,  under  or  for  them 
or  any  or  either  of  them,  or  by,  with,  under  or  for  their 
or  any  or  either  of  their  order,  privity,  sanction,  autho* 
rity,  use  or  benefit,  for  or  in  respect  or  on  account  of 
the  company,  or  which,  but  for  their  or  some  or  one  of 
their  wilful  default  or  neglect,  might  have  been  or  ought 
to  have  been  so  received  ;  and  an  account  of  all  sums 
of  money  properly  expended  by  the  directors  or  any  or 
either  of  them,  or  by  any  person  or  persons  by  their  or 
any  or  either  of  their  direction  or  authority,  in  respect 
or  on  account  of  the  company ;  and  an  account  of  all 
bills  discounted  and  of  all  advances  of  money  by  the 
company,  on  which  any  losses  have  been  sustabed  by 
the  company,  with  all  the  particulars  relating  thereto, 
and,  in  particular  of  all  such  bills  discounted  for  and 
advances  made  to  the  directors,  and  to  their  and  to  any 
or  either  of  their  relatives  and  friends,  and  on  what  (if 
any)  security  or  securities ;  and  that  the  Master  may 
inquire  and  state  what  losses  have  been  sustained  by  the 
company  in  respect  or  by  reason  of  such  last-mentioned 
bills  discounted  and  advances,  and  that  the  Master  may 
take  an  account  of  all  losses  sustained  by  the  company 
since  it  commenced  business;  and  that  the  Master  may 
inquire  into  and  state  the  particulars  of  such  losses  and 
all  special  circumstances  relating  thereto ;  and  that  the 
Hosier  may  take  an  account  of  all  the  dealings  and 
transactions  of  the  directors  in  regard  to  or  as  directors 
of  the  company,  not  comprised  in  the  foregoing  accounts 
tnd  inquiries,  and  may  inquire  into  and  state  all  special 

f4 
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1944.  circumstances  in  regard  to  such  dealings  and  trans* 

actions  as  the  nature  thereof  or  the  justice  of  the  case 

may  require:  and  that  all  such  declarations  may  be 

Stakhope      ^'^^^^  wid  directions  given  in  regard  to  the  management 

and  conduct  of  the  directors  as  such  directors,  in  regard 
to  the  accounts  and  inquiries  aforesaid,  as  the  justice  of 
the  case  may  require ;  and  that  the  Defendants  may  be 
declared  to  be  liable  to  make  good  aU  that  may  be 
found  due  to,  and  the  losses  sustained  by  the  company, 
in  taking  the  accounts  and  making  the  inquiries  afore- 
said,  or,  as  to  such  accounts  and  inquiries,  as  the  Court 
may  direct ;  and  that  what  shall  be  so  found  due  from 
the  Defendants,  may  be  ordered  to  be  paid  and  applied 
for  the  benefit  of  the  shareholders  in  such  manner  as  the 
Court  shall  think  fit ;  and  that  all  other  necessar^b  de- 
clarations and  directions  may  be  made  and  given  for  the 
purpose  of  affording  your  orators  effectual  relief  against 
the  Defendants  in  respect  of  the  matters  aforesaid  ;  and 
tliat  the  Master  may  take  an  account  of  all  the  debts 
and  liabilities  (if  any)  now  owing  by  the  said  company; 
*  Sic.  and  that  all  such  fit  and  other*  declarations  may  be 

made  and  directions  given  and  decree  made  as  the  cir- 
cumstances and  justice  of  the  case  may  require ;  and 
that,  in  the  mean  time,  the  Defendants  may  be  re- 
strained, by  the  order  and  injunction  of  this  honourable 
Court,  from  suing  for  at  law  or  otherwise,  and  from 
collecting,  and  from  taking  any  proceeding  at  law  or 
otherwise  in  order  to  collect,  receive  or  get  in  the 
assets  of  the  company  either  in  their  or  any  of  their  own 
names  or  name  or  in  the  name  or  names  of  any  other 
person  or  persons,  and  from  further  acting  in  the  afiairs 
or  iniermeddling  with  the  property,  securities  or  assets  of 
the  company ;  and  ihat  a  proper  person  may  be  appointed 
receiver  to  collect  and  get  in  all  the  outstanding  effects 
and  credits  of  the  company." 
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The  amended  bill  was  demurred  to  for  want  of  equity, 
want  of  parties  and  misjoinder  of  Plaintiffs. 

Mr.  Stuart,  Mr.  Spence,  Mr.  Walker,  Mr.  Wood  and 
Mr.  Elmsley  appeared  in  support  of  tbe  demurrers, 
and 
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Mr.  Wakefield,  Mr.  BetheU  and  Mr.  Lovat  in  sup- 
port of  the  bill. 

The  principal  question  was  whether  the  amended  bill 
was  8ust]uuable  on  the  authority  of  Wallworth  v. 
HoU  (m). 

At  the  conclusion  of  the  argument,  the  Vice^ChaU' 
ceUor  said  that,  before  he  delivered  his  judgment,  he 
would  compare  the  amended  bill  with  the  bill  in  WalU 
worth  y.  Holt,  in  order  to  see  whether  the  cases  made 
by  tbe  bills,  were  not  substantially  the  same. 

The  Vic£-Chanc£LLor  : 

In  this  case  I  have  to  give  judgment  on  two  demur- 
rers ;  one  of  the  three  Defendants  MacLean,  Walker 
and  Burnand,  and  the  other,  of  Rawson :  and  the  de- 
murrers are  for  want  of  equity,  misjoinder  and  want  of 
parties. 

When  the  case  was  before  me  a  few  weeks  ago,  I 
overruled  the  demurrers,  because  I  thought  that,  as  the 
bill  prayed  for  a  dissolution  of  the  company,  no  case 
that  had  been  decided  in  this  Court,  wan*anted  me  in 
saying  that  the  bill  could  be  sustained  without  having 

(m)  4  Myl.  &  Cr.  619. 


isth  July. 


74  CASES   IN   CHANCERY. 


Deiks 


1844-  additional  parties  before  the  Court.    When  those  de- 

murrers were  argued,  there  was  a  great  deal  of  discus- 
sion with  reference  to  the  case  of  WaUworth  v.  Holt ; 
Stanbopb.     ^^^  '  believe  that  I  threw  out  some  suggestions  whichi 

as  I  see,  have  operated  as  instructions :  and  it  seems  to 
me  that,  by  subsequent  alterations,  the  bill  has  received 
such  a  form  that,  though  I  have  distinctly  read  it  all 
over,  and  have  also  read  over  the  case  of  WaUworth  v« 
Holtf  I  can  not  see  any  substantial  difference  between 
the  two  cases.  It  is  stated,  here»  that  the  business  has 
been  suspended  and  has  been  discontinued.  The  same 
suspension  is  stated  in  the  case  of  WaUworth  v.  HoU] 
and  I  observe  that,  in  many  subordinate  particulars, 
the  language  of  the  one  bill  is  made  to  correspond  with 
the  language  of  the  other. 

Now  with  respect  to  the  equity:  there  are  charges 
quite  strong  enough  to  show  that,  if  they  be  true,  there 
is  abundant  equity  as  against  all  these  four  gentlemen. 

With  respect  to  the  question  as  to  the  want  of  parties, 
it  appears  to  me  that  there  is  no  want  of  parties,  upon 
the  ground  which  Lord  Cottenham  took  in  the  decision 
of  WaUworth  v.  Holt.  Here  there  is  a  statement  as  to 
the  inconvenience  of  making  all  the  shareholders  parties, 
which  is  equivalent  to,  if  not  in  the  same  words  as  that 
which  is  contained  in  the  case  of  Wallworthy.  Holt :  and 
we  have  certain  persons  suing  on  behalf  of  themselves  and 
all  others  except  the  Defendants ;  and  the  Defendants 
constitute  the  remainder :  and,  therefore,  I  think  that 
the  reasoning  of  Lord  Cottenham  is  exactly  applicable 
to  this  case ;  namely,  that  if  you  did  make  it  necessary  to 
have  all  the  shareholders  parties,  it  would  be  impossible 
that  there  could  be  any  relief  at  all ;  as  it  would  be 
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virtually  impossible  to  keep  the  record  perpetually  in 
such  a  complete  state  v/\th  respect  to  parties,  as  iwould 
enable  the  Plaintiffs  to  bring  on  their  cause  for  hearing* 

His  Honor  then  expressed  his  reasons  for  holding 
that  the  demurrers  could  not  be  supported  on  the 
ground  of  misjoinder;  and  concluded  by  saying  that 
be  most  completely  subscribed  to  the  decision  in  Wall- 
vorth  y.  HoU,  and,  therefore,  must  overrule  the  de- 
murrers. 


1844. 
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CAUTY  V.  HOULDITCH. 

1  HE  Plaintiff  had  given  notice  of  his  intention  to 
ready  at  the  hearing  of  a  motion  in  this  cause,  an  affida- 
vit which  he  could  not  have  read  without  notice :  but,  on 
the  motion  coming  on  to  be  heard,  his  counsel  declined  to 
read  it,  and,  on  that  account,  objected  to  its  being  read 
by  the  Defendant's  counsel. 

The  Vice-ChaticeUor,  however,  ruled  that,  as  the 
Plaintiff  had  given  notice  of  his  intention  to  read  the 
affidavit,  the  Defendant  was  entitled  to  read  it,  not- 
withstanding the  Plaintiff  had  thought  proper  to  aban- 
don his  intention. 

Mr.  Bethell,  Mr.  Stuart,  Mr.  Wright  and  Mr.  Rolt 
were  the  counsel  in  the  motion. 


18442 
23d  March. 

jiffidavii. 

Practice. 

Motion. 

If  a  Plaintiff 
ffivet  notice  of 
hit  intention  to 
read  an  affidavit 
on  the  hearing 
of  a  motion, 
but  declines  to 
do  80,  the  De- 
fendant is, 
nevertheless, 
entitled  to  read 
it. 
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Mortgage.  GeORGE  RABBITS,  by  his  will  dated  the  9th  of 

Priority.  August  1822,  bequeathed  to  Ckero  Rabbits  and  George 

Ch  ttel  interest  ^^^^^^^  certain  farms  (held  by  him  for  terms  of  years 

Chote  in  action,  determinable  with  the  lives  of  certain  persons)  upon 

•"—  trust  as  therein  mentioned :  and,  first,  he  charged  the 

queathed  a  farms  with  the  payment  of  annuities,  namely,  an  annuity 

leasehold  estate  to  his  wife,  since  deceased,  for  her  life,  and  another 

uDon'uu^'as  annuity  of  46/.  to  his  daughter  Frances,  the  wife  of 

th^in  men*  Thomas  Tavey,  yearly  and  every  year  during  all  the 

tioned:  and,  testator's  interest  therein,  for  her  separate  use*, 

first,  he  charged  '^ 

the  estate  with 

the  payment  of  The  testator  died  soon  after  the  date  of  his  will. 

an  annuity,  to 

bis  daughter^ 

during  all  his  By  an  indenture  dated  the  30th  of  June  1836,  Mr. 

interest  *5,^  and  Mrs.  Tovey  assigned  the  annuity  to  Thomas  Wilt- 
daughter  i^ter-  ^hire,  his  executors  &c.,  by  way  of  mortgage,  with  a 
wards  mort-  power  of  sale,  for  securing  600/.  and  interest;  but, 
^^tv  finit  to"  80°^^  years  prior  thereto,  they  had  made  a  similar  as- 
A.  and  after-  sigument  to  Thomas  Munday.  The  Plaintiffs,  how- 
wards  to  B. :  gygj.  (^ho  were  Wiltshire's  executors),  claimed  priority 
but B. gave  ..  ,  v  11  tit-w  ».  / 
the  trustees  ^^^^  Munday,  on  the  ground  that  Wiitshtre  gave  the 

notice  of  his  trustees  of  the  will  notice  of  his  security,  long  before 

fonT^did  ^'  Munday  gave  them  notice  of  his  security. 
Held  that  the 

annuity  was  j^^  Bethell  and  Mr.  Rogers,  for  the  Plaintiffs,  said 

not  a  chose  tn  .                   . 

actum,  but  a  ^^^^  Mt&.  Tovey' s  annuity,  was  assignable,  not  at  corn- 
chattel  interest ; 

not  sained  an V  *  ^®  brief,  with  which  alone  the  Reporter  was  furnished, 

priority  over  A*  ^'^  "^^  contain  any  of  the  trusts  of  the  will,  except  those 

stated  in  the  text. 
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men  law,  but  only  in  equity,  and,  therefore,  it  was 
a  chose  in  action -y  and,  as  Wiltshire  had  taken  his 
security  without  any  notice  of  Mundays  security,  and 
had  been  beforehand  with  Munday  in  giving  the  trus- 
tees notice  of  it,  he  had  gained  priority  over  Munday ^ 
according  to  Dearie  v.  HaU  and  Loveridge  v.  Cooper  (a). 
They  cited  also  Foster  v.  Blackstone  (b). 


1844. 
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Mr.  Tripp,  for  Munday^s  executors,  said  that  the 
Plaintiffs'  counsel  had  founded  their  argument  on  the 
assumption  that  the  annuity  was  a  chose  in  action ;  but 
that  it  was,  in  fact,  a  rentcharge  (c) ;  and  therefore 
the  case  was  within  the  principle  of  Jotus  v.  Jones  (d), 
and  not  of  Dearie  v.  HaU  and  Loveridge  v.  Cooper. 

Mr.  Speed  appeared  for  Mrs.  Tovey. 

Mr.  Stuart,  Mr.  Foltett  and  Mr.  W.  Rudall  were 
counsel  for  the  other  Defendants. 

The  Vicb-Chancbllor,  having  said,  in  the  course 
of  the  argument,  that  the  annuity  was  an  annuity  for 
years,  charged  on  leaseholds  which  were  devised  to 
trustees,  delivered  judgment  as  follows : 


It  is  important  to  keep  up  the  distinction  between 
choses  in  action  and  chattel  or  freehold  interests :  and 
my  opinion  is  that  the  effect  of  this  will  was  to  pass  the 
legal  interest  in  the  leasehold  estates,  to  the  trustees, 


(a)  3  Ru88«  1. 

{b)  1  Myl.  &  Keen,  S97 ; 
and  9  Bligh,  N.  S.  332. 

(c)  The  bill  stated  that 
the  farms  charged  witli  the 
annuity,  were  held,  by  the 


testator,  under  leases  for 
lives.  The  fact  was,  that  the 
leases  were  for  years,  deter- 
minable  on  lives. 

((/)2i«/<?,Vol.Vin.p.633. 
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in  trust  for  the  testator's  son  for  life,  with  remainder  to 
his  children  * ;  but  charged  with  an  annuity  of  45  /•  a 
year  for  the  separate  use  of  Mrs.  Tovey ;  and  that  that 
is  a  chattel  interest  in  equity,  and  not  a  chose  in  action, 
nor  subject  to  any  of  the  rules  established  with  regard 
to  assignments  of  chous  in  actum.  The  consequence  is 
that  the  person  who  took  the  first  security,  is  entitled  to 
priority  over  the  person  who  took  the  second,  notwith- 
standing the  latter  may  have  been  beforehand  with  the 
former,  in  giving  the  trustees  notice  of  his  security. 


With  respect  to  the  case  of  Foster  v.  JBlacktione,  the 
facts  were  these.  The  Duke  of  Marlborough  and  his 
son,  the  Marquis  of  Blandford,  having  conveyed  certain 
estates  to  trustees  in  trust  to  raise  money  for  payment 
of  the  Marquis's  debts,  and,  subject  thereto,  in  trust  for 
the  Duke  for  life,  and,  after  his  death,  in  trust  for  the 
Marquis  in  fee,  the  Marquis  granted  certain  annuities 
to  Foster  and  others,  and  charged  his  interest  in  the 
estates,  and  in  the  surplus  of  the  monies  to  be  produced 
by  the  sale  of  them,  with  the  payment  of  the  annuities. 
He  then  borrowed  a  sum  of  stock  from  Sir  Charles 
Cockeretl,  and  assigned,  to  Sir  CharleSj  his  interest  in 
the  estates  and  their  surplus  produce,  for  securing  a 
retransfer  of  the  stock.  The  Duke  afterwards  died.  A 
small  part  of  the  estates  was  sold  in  his  Ufetime,  and 
the  remainder  after  his  decease ;  and  then,  there  bemg 
a  large  surplus  of  the  monies  produced  by  the  sales,  in 
the  hands  of  the  trustees,  Sir  Charles  CockereU  gave 
them  notice  of  his  security  (which,  at  the  time,  was 
nothing  but  an  assignment  of  a  chose  in  €iction  of  the 
Marquis)  before  Foster  and  the  other  annuitants  gave 
the  trustees  notice  of  their  security ;  and  Sir  John  Leach, 


*  These  trusts  were  otaitted  in  the  bU). 
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M.  R.y  and,  afterwards,  the  House  of  Lords,  held  that, 
thereby.  Sir  Charles  gained  priority  over  the  annuitants. 

Declare  that  the  Defendants,  the  executors  of  Thomas 
Munday,  are,  in  respect  of  their  mortgage  security  of 
the  19th  of  March  1828,  entitled  to  priority  over  the 
mortgage  security  of  the  Plaintifis. 
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MONTGOMERY  v.  CALLAND.  1844: 

37th  March 

1  HIS  was  a  suit  to  redeem  a  mortgage  for  securing  |g^  April, 

the  repayment  of  1,921  /.  with  interest,  which  was  ere-  " 

ated  in  July  1780,  and  assigned  by  a  person  claiming  Mortgagor  and 

under  the  mortgagee  to  a  trustee  for  the  Defendant,  in  c^tf. 

November  1818.    The  original  mortgagee  entered  into  Interest, 

the  receipt  of  the  rents  of  the  mortgaged  estate  in  De-  t       ""TT 

^  _  _  ,    ,  ^  °    ,  .    .  ,      In  a  suit  to  re- 

cember  1780,  and  he  and  the  persons  claimmg  under  deem,  against  a 

him,  had  ever  since  continued  to  receive  the  rents.  mortgagee  in 

possessiou,  the 

Defendant,  in 

The  bill,  which  was  filed  in  Hilary  Term  1829,  stated  bis  answer,  set 

fliat  the  principal  which  was  due  on  the  mortgage  at  ?P  *dpd"'l  * 
the  time  of  the  assignment  to  the  Defendant's  trustee,  to  ^e  equity  of 
and  all  the  subsequent  interest  in  respect  thereof,  had  redemption, 
been  fully  paid  or  satisfied,  or  more  than  paid  or  satis-  ^j^^  mortuage 

fied,  by  the  rents  received  by  the  Defendant.  had  been  satis- 

fied, although  a 
balance  was  due 
The  Defendant,  in  his  answer,  which  was  filed  in  jrom  him  when 

June  18d0,  not  only  denied  that  allegation,  but  set  up  a  ^^  ^'^  his 

answer. 

The  Court 
ordered  him  to  pay  the  costs  occasioned  by  his  claim,  and  the 
costs  of  the  suit  subsequent  to  the  filing  of  his  answer,  and  also 
interest  on  the  balances  in  his  hands  since  the  time  when  the 
mortgage  was  satisfied. 
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The  cause  was  heard  in  May  1833 ;  and,  the  Defen- 
dant having  failed  to  substantiate  his  claim,  the  Court 
declared  the  Plaintiff  to  be  entitled  to  the  equity  of 
redemption ;  and  directed  the  Master  to  take  an  account 
of  what  was  due,  to  the  Defendant,  for  principal  and 
interest  on  the  mortgage,  and  also  to  take  an  account 
of  the  rents  received  by  the  original  mor^gee  and  the 
persons  claiming  under  him,  and  ordered  the  Master  to 
make  annual  reits,  and  the  costs  occasioned   by  the 
claim  set  up,  by  the  Defendant,  to  the  equity  of  re- 
demption, to  be  taxed  and  paid  by  him ;  and  the  con- 
sideration of  further  directions  and  of  the  rest  of  the 
costs  of  the  suit  to  be  reserved  until  after  the  Master 
should  have  made  his  report. 

It  appeared  from  the  report  that,  when  the  bill  was 
filed,  a  balance  of  201  /•  was  due  to  the  Defendant ;  but 
that,  when  he  put  in  his  answer,  a  balance  of  49  L  was 
due  from  him. 

Under  those  circumstances,  and  as  considerable  ex- 
pense had  been  incurred  in  prosecuting  the  decree 
before  the  Master, 

Mr. Spence  and  Mr.  Chandless,  for  the  Plaintiff,  con- 
tended, at  the  hearing  for  further  directions,  that  the 
costs  of  the  suit,  which  had  been  reserved  by  the 
decree,  ought  to  be  paid  by  the  De  fendant,  and  that 
he  ought  to  be  charged  with  interest  on  the  balances 
in  his  hands  from  the  time  when  the  mortgage  was 
satisfied.      They  cited  Quarrell  v.  Bechford{a);  Bin- 

(a)  1  Madd.  269. 
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nington  v.   Harwood(b);  Wilson  v.  Metcalfe  (c);  De-  ^ 1844.^ 

iillin  V.  Gale{d);  Taylor  v.  Baker  (e);  Archdeacon  v. 
Bowes  (J) ;  BulkUy  v.  Wilford  (g) ;  and  Cliff  v.  Wacfs- 
vforthih).  Call  A  MO. 

Mr.  Wakefield  and  Mr.  James  Parker,  for  the  De- 
fendant, cited  Davis  v.  May  (») ;  FtncA  v.  Brown  (ft) ; 
TFifion  V.  Cluer  (/) ;  Pncfe  v.  Fooks(rn);  Tebbs  v.  Car- 
penter  (n) ;  and  Harvey  v.  Tebbutt  (0). 

Mr.  Stuart  appeared  for  the  trustee  of  the  mort- 
gage. 

The  Vicb-Chancellor: 

At  the  time  when  the  Defendent  put  in  his  answer, 
that  is,  in  June  1830,  he  denied  that  the  principal  and 
interest  due  on  the  mortgage  had  been  satisfied.  It 
appears,  however,  from  the  Master*s  report,  that,  at  that 
time,  there  was  nothing  due  on  the  mortgage.  So  that, 
ever  since  the  answer  was  put  in,  the  cause  has  been 
continued,  virtually,  on  a  false  suggestion  in  the  answer. 
Therefore,  my  opinion  is  that  the  Defendant,  Calland, 
ought  to  be  allowed  the  costs  remaining  to  be  paid,  up 
to  and  including  the  putting  in  of  his  answer;  but  that 
he  ought  to  pay  the  costs  from  the  time  when  he  put  in 
his  answer,  including  the  costs  of  the  trustee ;  that  is, 
the  Plaintiff  must  pay  the  trustee's  costs  in  the  first  in- 
stance, and  be  repaid  them  by  the  Defendant. 

(4)  Turn.  &  Russ.  477.  (i)  19  Ves.  383. 

(c)  1  Russ.  530.  {k)  3  Beav.  70. 

(d)  7  Ves.  583.  (0  Ibid.  136. 
{e)  Daniell's  Rep.  71.  (m)  2  Beav.  430. 
(/)  13  Price,  353.  (n)  1  Madd.  290. 

{g)  2  Clark  &  Fin.  179.  (0)  i  Jac.  &  Walk.  197. 

(A)  2  Yuun.&Coll.  N.C.598. 
Vol.  XIV.  o 


8*2 


CASES    IN    CHANCERY. 


1844. 


MONTOOMERT 

V. 

Calt.and. 


With  respect  to  the  balances,  it  seems  to  me  that,  as 
there  has  been  improper  conduct  on  the  part  of  Calland 
(for  he  has  been  receiving  what  was,  in  foct,  the  Plain- 
tiff's money,  and  on  a  false  suggestion),  the  right  thing 
to  do  is  to  refer  it  back  to  the  Master  to  compute  in- 
terest, at  4/.  per  cent.,  upon  the  balances  in  his  hands 
since  the  mortgage  was  paid  off. 


1844: 
39th  March. 

Vetidr 
end  pvrchatcr. 

After  the  pur- 
chaser of  an 
estate  told 
under  a  decree, 
had  approved 
of  the  title,  a 
deed  was  dis; 
covered  which 
showed  that  the 
Plaintiff*  could 
not  make  a  title 
to  more  than  a 
moiety  of  rhe 
estate. 

1  he  Court  dis- 
charged  the 
purchaser  from 
nis  purchase. 


WARD  V.  TRATHEN. 
Ex  parte  BAILEY. 

After  all  the  objections  made,  by  a  purchaser,  to  the 
title  to  an  estate  sold  under  the  decree  in  this  cause, 
had  been  removed,  a  deed  was  discovered  from  which 
it  appeared  that  the  Plaintiffs  were  unable  to  make  a 
title  to  more  than  a  moiety  of  the  estate.  Whereupon 
the  purchaser  presented  a  petition  praying  to  be  dis- 
charged from  his  purchase,  to  have  his  purchase-money 
(which  he  had  paid  into  Court)  repaid  to  him,  together 
with  his  costs  incurred  in  consequence  of  the  pur- 
chase. 

AflSdavits  were  made,  in  opposition  to  the  petition, 
stating  that  the  Plaintiffs  had  only  recently  heard  of 
the  existence  of  the  deed,  and  tending  to  impeach  its 
validity  on  the  ground  of  its  being  defaced  and  the 
seals  removed  from  it. 

The  Vice-chancellor,  however,  made  an  order  accord- 
ing to  the  prayer  of  the  petition. 

Mr.  Stuart  and  Mr.  Spurrier  supported  the  petition. 

Mr.  Willcoch  opposed  it. 
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BLUNDELL  v.  GLADSTONE.  30th  March. 

1  HE  following  facts  appeared  upon  the  hearing  of  a     Construction. 
petition  presented  by  the   coheirs  of  Charles  Robert      Uncertaintu. 

Blundeli,  esq.,  the  testator  in  the  cause.  

Testator  de- 
vised all  his 
The  testator,  who  was  seised  of  very  large  real  estates,  real  estates 

devised  all  his  manors  or  lordships  of  Ince,  Farmby  (except  the 

-       -  J     11       J     •       1         Ai.       u-  hereditaments 

occ  &c.  and  all  and  smgular  other  his  manors,  mes-  thereioafler 

suages,  lands,  tenements,  hereditaments  and  real  estates  particularly  de- 

whatsoever  and  wheresoever  (except  the  hereditaments  ^^^^^)  ^®  ^"**." 

;      ^  tees  on  certam 

thereinafter  particularly  devised),  to  trustees  upon  cer-  trusts.    In  a 
tain  trusts  therein  expressed.     In  subsequent  parts  of  subsequent  part 
his  will,  he  devised  a  house  and  garden  to  one  of  his  Revised  his  farm 
servants,  another  house  and  garden  to  his  bailiff,  and  tit  A.  in  the 
kufarm  in  Aughton,  in  the  possession  of  T.  H.  to  Thomas  ^^^^^f^^ji 

Robinson,  who  died  in  his  lifetime.  He  had  two 

farms  in  A,, 

The  testator  had  two  farms  in  Aughton,  one  called  ^^^^  j^^  ^j^^  p^^^. 

Shepherd's  and  the  other,  Hfolyneux's.     Both  of  them  session  of  T.  H., 

were  in  the  possession  of  T.  H. :  the  former  at  the  rent  ^"'  »^  diiferent 

-.,1,1  ^  4.         ,  rents  and 

of  50  L,  and  the  latter  at  the  rent  of  120  /.  known  by  dif- 

ferent names. 

Mr.  Stuart,  Mr.  Parry,  Mr.  Walker  and  Mr.  Fleming^  evidence^to^  "^ 
in  support  of  the  petition,  contended,  from  facts  stated  show,  with  cer- 
in  a  report  made  by  the  Master,  that  the  farm  in  Aughton  Se^JV  falm^ 
which  the  testator  intended  to  devise  to  Robinson,  was  the  testotor 

the  one  called  Molyneux's.  meant  to  de- 

^  vise  to  T.  R., 

the  Court  held 
the  exception  to  be  inoperative,  and  that  both  the  farms  passed, 
by  the  general  devise,  to  the  trustees. 

o  2 
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Blundell 

r. 
Gladstoni 


The  Vice-ChanceUor^  held  the  facts  relied  on  to  be 
inconclusive  as  to  the  testator's  intention ;  and  that,  as 
it  had  not  been  shown,  with  certainty,  which  of  the 
two  farms  the  testator  meant  to  except  out  of  the  general 
devise,  his  will,  so  far  as  those  farms  were  concerned, 
must  be  considered  as  containing  no  exception  at  all ; 
and,  consequently,  that  they  passed  by  the  general  de- 
vise to  the  trustees. 


The  petition  was  opposed  by  Mr.  Belhell,  Mr.  Camp' 
bell,  Mr.  Hodgson,  Mr.  Witham  and  Mr.  Roll. 

^  All  parties  had  agreed  that  the  question   should  be 
decided  by  His  Honor. 


1844: 
17th  April. 

Solicitor  and 

client. 

Counsetsjeei. 

Costs. 

Taxation. 


WASTELL  V.  LESLIE. 

1  HE  soUcitor  for  the  Plaintiffs  employed  three  coun- 
sel, two  of  whom  were  Queen's  counsel,  to  appear  on 
behalf  of  his  clients,  at  the  hearing  of  the  cause.  The 
Taxing-master  in  taxing  the  solicitor's  bill  as  between 
solicitor  and  client  under  an  order  obtained  by  Miss 
Wastell,  one  of  the  Plaintiffs,  disallowed  the  fees  paid 
to  the  second  Queen's  counsel.  On  the  hearing  of  a 
petition,  presented  by  the  solicitor,  praying  that  the 
Master  might  be  directed  to  review  his  report,  the  ques- 


The  solicitor 
for  the  Plain- 
tiffs employed 
three  counsel 
(two  of  whom 

were  Queen's  counsel)  to  appear  for  his  clients  at  the  hearing 
of  a  cause,  and  the  Master,  in  taxing  the  solicitor's  bill,  as 
hetween  solicitor  and  client,  under  an  order  obtained  by  one 
of  the  Plaintifis,  disallowed  the  fees  of  the  second  counsel.  The 
C*ourt  referred  it  back,  to  the  Master,  to  review  his  report,  there 
heing  nothing  to  show  that  it  was  unnecessary  to  employ  more 
than  two  counsel. 
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tion  was  whether  the  solicitor  was  justified  in  employ- 
ing the  second  Queen's  counsel. 

It  appeared  that  that  gentleman,  when  he  was  with- 
out the  bar,  had  drawn  the  pleadings  and  acted,  in 
other  respects,  as  junior  counsel  for  the  Plaintiffs:  in 
consequence  of  which  the  solicitor  thought  it  advisable 
and  for  the  interest  of  the  Plaintiffs,  to  have  his  assist- 
ance at  the  hearing  of  the  cause. 

Mr.  Bethell  and  Mr.  Ranckll,  in  support  of  the  peti- 
tion, said  that  there  was  no  rule  which  prevented  a 
solicitor  from  delivering  briefs  to  three  counsel,  if  he 
thought  the  interest  of  his  client  required  him  to  do  so; 
and  that  the  questions  in  this  cause  were  so  intricate 
and  important,  as  fully  to  justify  the  employing  of  three 
counsel.     Morris  v.  Hunt  (a) ;  Crossley  v.  Pother  (6). 

Mr.  Bacon,  for  Miss  Wast  ell,  said  that  the  rule,  as 
laid  down  by  Lord  Cottenham,  C.  in  the  Downing  Col- 
lege case,  was  not  to  allow  more  than  two  counsel, 
except  under  special  circumstances,  notwithstanding  the 
costs  had  been  directed  to  be  taxed  as  between  solicitor 
and  client ;  and  that  there  were  no  circumstances  in  this 
case,  which  took  it  out  of  the  general  rule;.:  that,  at 
common  law,  witnesses  were  examined  vivd  voce ;  and, 
therefore,  it  was  necessary  to  employ  a  greater  number 
of  comisel  at  the  trial  of  an  action,  than  at  the  hearing 
of  a  suit  in  equity :  and  that  the  solicitor,  before  he  in- 
curred the  expense  complained  of,  had  been  desired,  by 
Miss  Wastell,  not  to  employ  more  than  two  counsel. 

In  reply,  it  was  said  that  Miss  Wastell  did  not  express 
her  wish  that  only  two  counsel  should  be  employed, 

(a)  1  Chitty's  Rep.  544.  (ft)  1  Jac.  &  Walk.  460. 
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1844.  until  after  the  three  had  been  retained ;  and,  besides, 

'  that  she  was  only  one  of  three  Co-plaintiffs,  and  as 

Wastell       ^Yie  solicitor  was  responsible,  to  all  of  them,  for  the  due 

,    *  conduct  of  the  suit,  he  would  not  have  been  justified  if 

he  had  attended  to  her  wishes  alone. 

The  Vice-chancellor: 

This  case  is  of  great  importance ;  for  it  concerns  not 
only  the  counsel,  but  also  the  solicitors  and  suitors  in 
this  Court. 

I  do  not  understand  that  there  is  any  rule  that  only 
two  counsel  should  be  employed  in  a  cause. 

Any  one  who  looks  at  the  thirty-third  order  of  1828, 
and  at  the  proposition  contained  in  the  report  of  the 
commissioners  and  the  explanatory  paper,  will  see  that 
that  order  is  anything  but  an  adoption  of  the  propo- 
sition that  only  two  counsel  should  be  employed.  All 
that  that  order  directs  is  that,  when  two  counsel  appear 
for  the  same  party,  and  it  shall  appear,  to  the  Master, 
to  have  been  necessary  or  proper  to  retain  two  counsel) 
the  costs  occasioned  thereby  shall  be  allowed,  although 
both  such  counsel  shall  have  been  selected  from  the 
outer  bar. 

What  Lord  CoUenham  said  in  the  Downing  College 
case,  was  said  with  reference  to  the  particular  case  then 
before  his  Lordship,  where  the  petition  had  been  dis- 
missed and  the  costs  of  all  parties  directed  to  be  taxed, 
as  between  solicitor  and  client,  and  paid  out  of  the 
funds  of  the  College ;  and  not  with  reference  to  a  case 
like  the  present,  where  a  party,  on  her  own  application, 
has  obtained  an  order  for  the  taxation  of  her  solicitor's 
bill,  as  between  solicitor  and  client.     In  such  a  case 
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she  18  ound  to  pay  all  the  costs  that  her  solicitor  has 
properly  incarred  on  her  behalf.  Besides,  if  it  were 
necessary  to  allow  only  two  counsel,  there  is  nothing  to 
show  why  the  counsel  whose  fees  have  been  disallowed 
iu  this  case,  should  be  excluded. 

There  are  many  cases  which  can  not  be  properly 
brought  before  the  Court,  unless  more  than  two  counsel 
are  employed ;  I  mean  those  in  which  there  is  a  great 
deal  of  evidence,  or  the  proceedings  are  voluminous,  or 
the  question  to  be  decided  is  a  nice  and  difScult  one. 
In  such  cases,  the  maxim :  ''  In  the  multitude  of  coun- 
sellors there  is  safety/'  applies.  And,  as  there  is 
nothing,  in  the  present  case,  to  show  that  the  employ- 
ing of  two  Queen's  counsel  was  unnecessary,  I  shall 
refer  it  back  to  the  Master^  to  review  his  report. 


1844. 


Wastell 
Leslie. 


WALKER  V.  ASTON  ♦. 


1844: 

19th  April. 


Vendor 
and  purchaser. 
Construction  of 

1 1  Geo.  4  4* 
1  lVilL4y  r.47. 
Tenant Jfbr  life* 


1  HE  testator  in  the  cause,  by  his  will  dated  the  22d 

of  August  1839,  devised  his  real  estates,  charged  with 

payment  of  his  debts  and  legacies,  to  Sir  Arthur  Aston 

for  life,  with  remainders  to  his  first  and  other  sons  in 

tail  male ;  with  remainder  to  the  Defendant,  Harriet 

Talbot,  for  life,  with  remainders  to  her  first  and  other 

sond  in  tail  male ;  with  remainder  to  the  testator's  own 

Although, 
*  Ex  relatione,  where  an  estate 

devised  in  set- 
tlement, is  ordered  to  be  sold  for  payment  of  debts,  an  infant 
remainder-man  may  be  ordered,  under  1 1  Geo.  4  &  1  Will.  4, 
c.  47,  s.  II,  to  join,  with  the  tenant  for  life,  in  conveying  the 
estate  to  the  purchaser,  yet  an  effectual  conveyance  may  be 
made  by  the  tenant  for  life  alone,  under  the  12th  section  of  the 
Act. 

G  4 
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1844.  right  heirs.     By  the  order  on  further  directions  dated 

the  21st  of  July  1843,  certain  of  the  testator's  freehold 
estates  were  directed  to  be  sold.     Sir  Richard  Brooke 

Aston  became  the  purchaser  of  one  of  them,  and,  afterwards, 

paid  his  purchase  money  into  Court. 

Sir  Arthur  Aston^  the  first  tenant  for  life,  had  no 
issue.  Mrs.  Talbot  was  living  and  had  a  son,  the  De- 
fendant Charles  Arthur  Chetwynd  Talbot^  who  was  the 
first  tenant  in  tail  tit  esse  and  an  infant. 

A  question  now  arose  as  to  who,  under  the  11  Geo.  4 
81  1  Will.  4,  c.  47,  was  the  proper  party  to  execute 
the  conveyance  to  the  purchaser. 

Mr.  Birdj  for  Sir  A,  Aston,  contended  that  the  case 
was  within  the  12th  section  of  the  Act,  and  that  the  con- 
veyance might  be  well  made  by  Sir  Arthur  alone,  a 
tenant  for  life;  for,  although  it  was  determined,  in 
Penny  v.  Pretor  (a),  that  infant  tenants  in  tail  in  re- 
mainder, might  be  ordered  to  convey  under  the  11th 
section,  yet  it  was  not  determined  that  a  conveyance 
might  not  be  made  equally  well  by  the  tenant  for^  life 
alone,  under  the  12th  section. 

Mr.  Cole,  for  Sir  Richard  Broohe,  submitted  that  the 
purchaser  was  entitled  to  have  the  concurrence  of  Mrs. 
Talbot  and  her  infant  son,  the  tenant  in  tail ;  and  that 
the  case  could  not  be  distinguished  from  Penny  v. 
Pretor. 

The  Vice-chancellor  said  that,  in  Penny  ▼.  Pretor,  an 
effectual  conveyance  might  have  been  made,  under  the 

(a)  Ante  J  Vol.  IX.  p.  135. 
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12th  section,  by  the  tenant  for  life  alone,  if  living ;  but 
that  the  parties  in  that  case,  having  prepared  the  con- 
veyance in  a  particular  manner,  making  the  infiemts 
parties,  asked  that  the  infants  might  be  ordered  to  con« 
vey.  It  was  obvious  that  the  11th  section  would  apply 
where  the  whole  fee-simple  descended  upon  or  was  de- 
mised to  an  infant  ^  and  His  Himor  did  not  see  why  that 
section  should  not  apply  where  there  was  a  preceding 
tenant  for  life.  But  in  the  present  case,  the  simpler 
way  would  be  for  the  tenant  for  life  alone  to  convey 
under  the  12th  section,  which  would  be  quite  suflScient. 
It  must,  therefore,  be  declared  that,  under  the  12th 
section,  the  purchaser  could  have  an  effectual  convey- 
ance from  Sir  Arthur  Aston  as  tenant  for  life ;  and  he 
must  be  ordered  to  convey  accordingly. 


1844. 
Walker 

Aston. 


1844: 
32d  April. 

* ^        ^ 

Construction. 


In  re  PARK. 

James  park  devised  part  of  his  real  and  personal 
property  to  G.  S.  Pettj/,  C.  Kennedy^  G.  Huddleston 
and  T.  Park,  upon  certain  trusts  for  the  benefit  of  his 
children,  and,  afterwards,  expressed  himself  as  follows :  Testator  gave 
**  I  give  the  guardianship  and  tuition  of  all  my  children  P**^'  ®^  ^'*  P"^ 
to  my  wife  and  my  trustees,  the  said  G.  S.  Petty,  C.   q^  n^d  /).  upon 
Kennedy,  George  Huddleston  and  T.  Park,  who  are  to  certain  trusts, 
educate  them  suitable  to  their  prospects  or  estate,  and  ^^I^^  hUd 

auitable  sums  are  to  be  applied,  out  of  the  trust  estate,  for  and  gave  the 

guardianship  of 
them  to  his  wife  and  his  trustees,  the  said  A.-,  B.,  C.  and  !>., 
who  were  to  maintain  and  educate  Uiem  out  of  the  trust-property. 
By  a  codicil,  reciting  that  he  had  appointed  A,^  B,,  C.  and  D. 
executors  and  trustees  of  his  will,  he  revoked  the  appointment  so 
far  as  regarded  J3.,  C.  and  Z).,  and,  in  lieu  of  them,  appointed  E. 
and  F.  to  act  as  trustees  and  executors  of  his  will  along  with  A. 

Held  that  the  appointment  of  B.,  C.  and  D,  to  act  as  guar- 
dians  to  the  children,  jointly  with  A.,  remained  unrevoked. 
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1 844.  their  maintenance  and  education.     I  appoint  the  said 

'        '        '      G.  S.  Petty,  C.  Kennedy,  G.  Huddkston  and  T.  Park 
l!"  ""^  executors  of  this  my  will." 

The  testator  made  a  codicil  in  the  following  words : 
**  Whereas  I,  the  undersigned  James  Park,  in  and  by 
my  last  will,  have  appointed  G.  S,  Petty,  C.  Kennedy, 
G,  Huddleston  and  T.  Park  trustees  and  executors 
thereof;  now  I  do,  hereby,  revoke  such  appointment  so 
so  far  as  regards  C.  Kennedy,  G.  Huddleston  and  T* 
Park,  andy  in  lieu  of  the  said  C  Kennedy,  G.  Huddle- 
ston and  T.  Park,  have  and  do  hereby  appoint  George 
Mason  and  Jokn  Slater^  their  heirs,  executors  and  ad- 
ministratorSy  to  act  as  executors  and  trustees  of  my  said 
will  along  with  the  said  G.  S.  Petty,  in  the  same  manner 
and  with  the  same  or  equal  powers  as  if  they,  the  said 
G.  Mason  and  J.  Slater,  had  been  originally  appointed 
trustees  and  executors  of  my  said  will." 

At  the  hearing  of  a  petition,  presented  by  the  testa- 
tor's infant  children,  to  have  it  declared  who  were  their 
guardians,  the  question  was  whether  the  codicil  had  the 
effect  of  revoking  the  guardianship  of  Kennedy,  Hud-- 
cUeston  and  Park,  as  well  as  their  trustee  and  executor- 
ship. 

Mr.  Walker  and  Mr.  Stinton,  in  support  of  the  peti- 
tion, said  that,  by  revoking  the  trusteeship,  the  testator 
had  revoked  the  guardianship  of  the  three  lastHiamed 
gentlemen ;  for  he  had  appointed  them  guaidians,  only 
because  he  had  appointed  them  trustees.  Roack  v. 
Haynes  {a);  Ravens  v.  Taylor  (6);  Henfrey  y.  Hen- 
frey  (c). 

(a)  8  Ves.  584.  (b)  4  Beav.  425. 

(c)  a  Curtis's  Rep.  Eccles.  Court,  468. 
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Mr.  Bethell  and  Mr.  Bacon  appeared  to  oppose  the  1844. 

petition;  but,  '        "^        ' 

In  re 

The  Vick-Chancbllor,  without  hearing  them.  Park, 

said: 

The  testator,  first,  devises  real  and  personal  property 
to  Petty,  Kennedy,  Huddleston  and  Park,  upon  certain 
trusts  for  the  benefit  of  his  children ;  and  then,  by  a 
separate  clause,  he  appoints  his  wife  (who  was  not  a 
trustee)  and  his  trustees,  whom  he  mentions  by  their 
names  and  not  merely  as  his  trustees,  to  be  the  guar- 
dians of  his  children;  and,  afterwards,  he  appoints 
Petty,  Kennedy,  Huddleston  and  Park  to  be  the  exe- 
cutors of  his  will.  Then,  by  a  codicil,  after  noticing 
that  he  had  appointed  Petty,  Kennedy,  Huddleston  and 
Park  trustees  and  executors  of  his  will,  he  revokes  that 
appointment  so  far  as  regards  Kennedi/,  Huddleston  and 
Park,  and  appoints  Mason  and  Slater  executors  and 
trustees  in  their  place.  Therefore  it  is  plain  that,  in 
the  codicil,  he  has  entirely  passed  over  the  guardian- 
ship; and  I  shall  declare  that,  according  to  the  true 
construction  of  the  will  and  codicil,  the  testator's  widow 
and  the  four  gentlemen  named  in  his  will,  are  the  guar- 
dians of  the  children. 
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1844:  MAITLAND  v.  RODGER. 

34th  April. 

Practice.  -^  HE  Defendant  being  in  the  custody  of  the  keeper  of 

Contempt.  the  Queen's  prison,  for  want  of  answer,  the  Plaintiffy 

^M^*'  on  the  16th  of  July  1843,  obtained  an  order,  under  the 

An  order,  under  l^th  rule  of  11  Geo.  4  8c  1  Will.  4,  c.  36,  which  directs 

1 1  Geo.  4  &  that,  where,  upon  the  application  of  the  Plaintiff,  the 

rule  13  for  a   ^  Court  shall  be  satisfied  that  justice  cannot  be  done,  to 

Defendant  to  the  Plaintiff,  without  an  answer  to  the  bill  or  to  the 

remain  in  cus-  interrogatories,  from  the  defendant  himself,  it  shall  be 

tody  until  an-  e>            ^                                                   '               ^ 

swer  or  further  lawful  for  the  Court  to  order  the  Defendant  to  remain  in 

order,  may  be  custody  until  answer  or  further  order,  but  without  pre- 

narte  and  need  j^^^^®  ^  ^^^  Plaintiff's  availing  himself  of  any  of  the 

not  be  served  provisions  of  the  Act. 
on  the  De- 
fendant :  nor  is 

it  necessary  for  Mr.  Anderdon,  for  the  Defendant,  now  moved  that  that 

a  FlaintiflTwho  order  might  be  discharged,  for  irregularity,  with  coets, 

that  order  to  ^°^  ^^^^  ^^^  Defendant  might  be  set  at  liberty. 

proceed  to  take 

the  bill  pro  con-  jj^  jj^,^^    ^^  ^j^^  Plaintiff,  objected  to  Mr.  Ander- 

Jesso  f  under  tne  .           '                              ^      j 

13th  rule  of  <^  being  heard,  because  the  Defendant  had  obtained 

the  Act.  an  order  to  defend  the  suit  in  formd  pauperis,  and  an- 

in  custodv  for  o^^^^r  gentleman  had  been  assigned  as  his  counsel,  and 

want  of  answer,  because  the  solicitor  who  had  signed  the  notice  of  motion, 

is  made  an  in-  ^^g  ^^^  ^j^^  gojjcitor  assigned  to  the  Defendant, 

solvent  debtor,  ^ 

the  Court  will 

not  discharge  The  Vice-Chancellor  overruled  both  the  objections, 

hemay  be^exa-  ^^y'"S»  ^^^  respect  to  the  latter,  that  it  did  not  appear 

mined,  in  the  that  the  Defendant  had  not  obtained  an  order  to  change 

Insolvent  his  solicitor. 
Debtors  Court, 

83  to  the  mat- 
ters alleged  by  Mr.  Anderdon  then  stated  that  the  grounds  of  his  mo- 
tion were,  fii-st,  that  the  order  had  been  obtained  without 
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notice,  and  had  not  been  served  on  the  Defendant,  but 
had  been  merely  lodged  with  an  officer  of  the  Queen's 
prison  :  secondly,  that  the  Plaintiff  had  not  proceeded 
(as  he  ought  to  have  done)  to  take  the  bill  pro  confesso 
under  the  13th  rule  of  the  Act;  and,  thirdly,  that  the 
Plaintiff  had  obtained  an  order,  under  the  1st  &  2d 
Vict.  c.  110*,  by  which  the  Defendant's  property  was 
vested  in  the  provisional  assignee  of  the  Insolvent 
Debtors'  Court ;  and,  therefore,  the  Plaintiff  might  exa- 
mine the  Defendant  in  that  Court,  and,  thereby,  obtain 
all  the  discovery  that  the  answer  could  give. 

The  Vice-Chancellor  : 

I  am  of  opinion  that  it  was  not  necessary  for  the 
Plaintiff  to  give  the  Defendant  notice  of  his  intention 
to  apply  for  the  order  sought  to  be  discharged  ;  nor  was 
it  necessary  for  him,  when  he  had  obtained  tlie  order,  to 
serve  it  upon  the  Defendant.  Before  I  finally  dispose 
of  the  motion,  I  wish  to  be  informed  why  it  is  material 
for  the  Plaintiff  to  obtain  an  answer  from  the  Defendant. 

Mr.  Rasch: 

The  bill  prays  for  the  dissolution  of  a  partnership, 
which  has  existed  between  the  Plaintiff  and  the  De- 
fendant since  July  1837,  and  to  have  the  accounts 
taken,  and  the  affairs  of  the  partnership  wound  up.  It 
states  that  the  Defendant  was  the  sole  acting  partner, 
and  kept  the  books  of  the  firm,  and  that  the  Plaintiff 
was  not  conversant  with  the  business :  and  it  charges 
the  Defendant  with  various  acts  of  misconduct,  of 
which  it  is  most  material  for  the  Plaintiff  to  have  a  dis- 
covery ;  such  as  having  received  sums  due  from  cus- 
tomers of  the  firm  and  applied  them  to  his  own  use, 

*  For  abolishing  arrest  &c.,  and  amending  the  laws  for 
the  relief  of  insolvent  debtors  in  England. 


1844. 
^        ^        » 

Maitland 

RODOER. 
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Maitlavd 
Rodger. 
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without  entering  them  in  the  books ;  with  having  set- 
off debts  due  from  him,  on  his  private  account,  against 
debts  due  to  the  partnership,  and  with  having  drawn 
larger  sums  out  of  the  partnership,  than  he  was  entitled 
to  do. 


The  Vice-Chancellor: 

I  think  that  the  Plaintiff  is  entitled  to  a  discovery  of 
those  matters. 

Although  it  is  the  duty  of  the  Courts  of  this  country 
to  favour  the  liberty  of  the  subject,  I  can  not  think  that, 
where  a  party  has  been  taken  into  custody  under  cir- 
cumstances of  so  unfavourable  a  nature,  he  can,  rea- 
sonably, complain  of  being  detained  in  custody,  if  be 
refuses  to  disclose  the  state  of  affairs  between  himself 
and  his  copartner. 

It  has  been  said  that  the  Plaintiff  will  be  able  to 
obtain,  in  the  Insolvent  Debtors'  Court,  that  discovery 
which  he  seeks  by  his  biU*  But  it  is  new  to  me  to  say 
that  this  Court  will  abandon  its  own  machinery,  and 
trust  to  what  may  be  done,  towards  the  attainment 
of  justice,  in  another  Court. 

My  opinion  is  that  the  Plaintiff  ought  to  have  the 
discovery  of  the  matters  alleged  in  his  bill,  and  that 
he  is  entitled  to  enforce  that  discovery  by  means  of  the 
process  of  this  Court :  and,  therefore,  I  shall  reAise  the 
motion  *. 

Mr.  Rasch  cited  Woodward  v.^Conebeer  (a). 

(a)  I  Hare,  297. 


*  Affirmed  by  the  Lord  Chancel/or  on  the  4th  of  May  1844. 
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MOSER  V.  PLATT.  1844: 

129th  April. 

1 H  E  bilU  which  was  filed  by  Robert  Moter^  Thomas  ^r|^ 

Joshua  Piatt,  and  Charles  Piatt,  against  Samuel  Piatt      Construction. 

and  Elizabeth  his  wife  and  their  children,  and  two  other  m   ^  [     T    . 

1    1       All     f     ^           .  ^    ,                    ,  Testator,  having 
persons^  stated  that  Charles  Gomond  Cooke  was,  at  the  freehold,  copy- 
time  of  making  his  will  and  thenceforth  up  to  the  time  ^^^^  *"^  lease- 
of  his  death,  possessed  of  a  considerable  personal  estate,  ^^^  ^f  which 
and  seised  of  a  freehold  estate  situate  in  the  county  of  were  within  the 
Hertford,  consisting  of  a  water  corn-mill  and  premises  ".^^''^lesof  the 
thereto  adjoining ;  and  was  also  seised  of  a  freehold  others  within 
estate  at  or  near  Ocle  Pitcher,  in  the  county  of  Here-  ^^®  county  of 
ford  and  not  within  the  city  or  liberties  o{  Hereford,  the  liberties  of 
containing  79  acres  or  thereabouts :  and  was  also  seised  the  city,  de- 
of  another  freehold  estate  in  the  parish  of  Lugwardine  V,\   \1 
in  the  said  county  of  Hereford  and  not  within  the  city  hold  and  lease- 
or  liberties  thereof,  called  Old  Court  Farm,  containing  holdtenemenu 
88  acres  or  thereabouts,  two  acres  of  which  were  copy-  jj^  q^  the  liber- 
hold,  and  24  acres  of  which  the  said  Charles  Gomond  ties  thereof,  in 
Cooke  was  entitled  to  only  during  his  life,  under  the  will  jj®  anX^two 
of  Ann  Rowley  deceased  ;  and  the  said  Charles  Gomond  leasehold 
Cooke  was  also  seised  of  a  freehold  house,  garden,  and  l^ou^es  on  Lud- 
lands  called  Pool-house,  within  the  liberties  of  the  city  fj^y  of  London, 
of  Hereford,  containing  16  acres  or  thereabouts,  and  of  to  trustees  in 
certain  copyhold  cottages,  lands  and  tenements  within  j^^  co<^^'l  h 
the  liberties  of  the  city   of  Hereford,    containing  28  spoke  of  the 
acres  or  thereabouts ;  and  was  possessed  of  four  lease-  fale  authorized, 
hold  cottages  within  the  same  liberties ;  and  was  pos-  his  estates'in 
sessed  of  a  leasehold  farm  called  Pool  Farm,  containing  the  city  and 
100  acres  or  thereabouts,  situate  in  the  parish  of  St,  Held  ^hat  the 

estates  in  the 
county  of  H,  but  out  of  the  liberties  of  the  city,  did  not  pass  by 
the  devise  to  the  trustees. 
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Martin  within  the  same  liberties,  the  said  Pool  Farm 
being  demised  to  him  by  the  names  of  the  manor  and 
farm  of  Winston,  and  the  manor  and  farm  of  Brandon, 
to  which  farm  belonged  and  were  attached  four  acres, 
or  thereabouts,  of  open  field  or  common  land  in  the 
parishes  of  Lugwardine  and  Hampton  Bishop  respec- 
tively, in  the  county  of  Hereford  and  not  within  but 
touching  and  bordering  on  the  said  liberties,  and  situate 
about  three  miles  distant  from  the  farm  and  lands  called 
the  Pool  Farm,  being  separated  therefrom  by  the  river 
fVye  and  the  city  of  Hereford  and  many  intervening 
parishes ;  which  farm,  open  field  or  common  land,  were 
held  by  him  of  the  custos  and  vicars  of  the  collie  of 
vicars  in  the  choir  of  the  cathedral  church  of  Hereford, 
under  an  indenture  of  lease  bearing  date  the  28th  day 
of  September  1836,  made  between  the  said  custos  and 
vicars  of  the  one  part,  and  the  said  Charles  Gomond 
Coohe  of  the  other  part^  for  the  term  of  twenty-one  years 
from  the  date  of  the  said  lease ;  and  which  lease  was, 
by  custom,  renewable  every  seven  years  upon  payment 
of  a  fine  certain;  and  which  farm  called  Pool  Farm  and 
open  field  land,  were,  by  the  said  lease,  demised  to  the 
said  Charles  Gomond  Coohe  by  the  following  descrip- 
tion, that  is  to  say,  all  that  the  manor  and  farm  of 
Winston,  situate,  lying  and  being  in  the  parish  of  St. 
Martin  within  the  liberties  of  the  city  of  Hereford,^  and 
also  all  that  the  manor  and  farm  of  Brandon^  lying  and 
being  thereunto,  and  adjoining  to  the  parish  of  Bulling^ 
ham  in  the  county  of  Hereford,  with  the  houses,  out- 
houses, bam,  buildings,  lands,  meadows,  leasows,  pas* 
tures  and  feedings  unto  the  said  farms,  or  either  of 
them,  belonging  or  in  anywise  appertaining,  with  all 
and  singular  the  appurtenants ;  and  also  all  that  other 
land  called  Hayne's  Land,  with  two  acres  and  a  half 
and  one  byde  of  meadow  ground  lying  in  Kingley, 
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and  one  acre  in  Lugg  Meadow  on  the  south  side  of  1844. 

Simpkins's  Acre,  and  the  other  end  abuttin;;  upon  the 
Swillyy  and  also  two  acres  of  meadow  ground  lying  in 
Moreham  Meadow  in  the  county  of  Herefordy  in  all  p 

supposed  to  be  seven  acres  and  do  lie  in  Lugg  Meadow 
aforesaid,  four  acres  of  which  are  supposed  to  lie  in  a 
meadow  there  called  the  Middle  Meadow  and  the  three 
remaining  acres  lie  in  a  meadow  called  the  Lower 
Meadow. 

The  bill  then  stated  that  Charles  Gomond  Cooke  duly 
made  and  published  his  will,  bearing  date  the  30th  of 
January  1840,  and  which  was  duly  executed  and  at- 
tested, and  contained,  among  other  things,  a  devise  and 
bequest  in  the  words  or  to  the  effect  following  :  *'  I  give, 
devise  and   bequeath  all  my  freehold,  copyhold  and 
leasehold  messuages,  lands  and  hereditaments  in  the 
city  of  Hereford  or  the  liberties  thereof  in  the  county 
of  Herefordy  and  my  two  leasehold  houses  on  Ludgate 
Hill  in  the  city  of  London,  held  by  me  under  the 
master  and  fellows  of  Je$us  College,  in  the  University 
of  Cambridgey  with  the  respective  appurtenants,  unto 
and  to  the  use  of  my  friends  Thomas  Joshua  Piatt, 
Robert  Mosety  and  William  Piatt,  for  the  respective 
estates  and  interests  in  the  said  premises  which  I  can 
hereby  dispose  of,  upon  trust,  during  the  life  of  my 
daughter  Elizabeth,  the  wife  of  Samuel  Piatt,  to  pay 
the  yearly  rents  of  the  said  hereditaments  unto  her,  for 
her  separate  use,  exclusive  of  her  present  or  any  future 
husband,  but  without  power  of  anticipation,  and,  after 
her  decease,  upon  trust  for  such  person  or  persons,  for 
such   estates  and   interests,   and,    generally,   in   such 
manner  as  my  said  daughter,  by  her  will,  shall  appoint, 
and,  in  default  of  such  appointment,  in  trust,  during  the 
life  of  the  said  Samuel  Piatt  or  whilst  he  shall  continue 
Vol.  XIV.  u 
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1 844.  a  widower,  to  pay  the  yearly  rents  and  profits  of  the 

said  hereditaments  unto  him  or  permit  him  to  receive 
the  same,  and,  after  his  decease  or  second  marriage 
and  subject  to  any  such  appointment  by  my  said 
daughter,  in  trust  for  all  the  children  of  my  said 
daughter,  either  by  her  present  or  any  future  husband, 
absolutely,  in  equal  shares  as  tenants  in  common,  with 
cross  trusts  between  them  respectively,  both  as  to  their 
original  and  accruing  shares,  on  the  death  or  deaths  of 
any  one  or  more  of  them  under  the  age  of  twenty-one 
years  and  without  leaving  issue;  and,  .if. each  child  of 
my  said  daughter  shall  die  under  the  age  of  twenty-one 
years  without  issue,  upon  trust  for  the  said  Samuel 
Piatt  (if  he  shall  survive  her)  absolutely,  but,  if  he 
shall  die  before  her,  then  upon  trust  for  my  said 
daughter  absolutely :  provided  always  and  it  shall  be 
lawful  for  my  said  trustees  and  the  >mVivors  and 
survivor  of  them,  and  his  heirs,  executors  and  ad- 
ministrators res|)ectively,  during  the  lifetime  of  my 
said  daughter,  at  her  i*equest  to  be  testified  by  writing 
under  her  hand,  to  sell  all  or  any  pait  of  the  aforesaid 
premises  respectively,  either  by  public  auction  or  private 
contract  or  otherwise,  and  for  such  considerations  as 
my  said  daughter  shall  approve  ;  and  the  said  trustees 
or  trustee  for  the  time  being,  shall  invest  the  purchase- 
monies  arising  therefrom,  after  deducting  the  expenses 
incidental  to  such  sale,  in  their  or  his, names  or  name, 
and,  with  the  consent  in  writing  of  my*fl^  daughter  if 
living,  in  some  or  one  of  the  public. ikockB  of  Great 
Britain,  or  at  interest  on  government  or  real  securities, 
with  power,  from  time  to  time  and  with  the  like  consent 
of  my  said  daughter  if  living,  to  vary  the  said  stocks 
or  securities  for  any  other  stocks  or  securities  of  the 
like  nature,  and  the  said  stocks  and  securities,  and  the 
annual  income  thereof,  shall  be  held  and  applied  upon 
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the  like  trusts  as  are  hereinbefore  declared  conceruing  1844. 

the  said  premises  so  to  be  sold,  or  as  near  thereto  as  the      '        ^ 

difference  in  the  respective  natures  of  the  said  premises         MosEa 

and  the  rules  of  law  and  equity  will  admit."  *'' 

Platt. 

And   the  testator    thereby   gave,    to    the   trustees, 
16,000/.  consols,  upon  the   trusts  therein  mentioned, 
being  for  the  benefit  of  the  said  Elizabeth  Piatt,  for 
her  separate  use  for  life,  with  such  power  of  appoint- 
ment  over  4,000  /.,    part  thereof,    and   such   general 
power  of  appointment  over  the  whole  of  the  said  fund*,  •  sic. 

as  therein  mentioned,  and,  afterwards,  upon  trust  for 
the  said  Samuel  Piatt  during  his  life  or  widowhood, 
^ith  remainder  for  her  children,  including  therein  such 
trusts  for  accruer  among  them,  and,  generally,  upon 
8uch  oth^r  trusts  as  were  thereinbefore  declared  con« 
ceming  the  testator's  said  bequeathed  leasehold  f  pre-  |  ^/V. 

mises  and  the  money  and  funds  to  arise  from  the  sale 
thereof,  or,  as  near  thereto  as  could  be,  and  as  if  the 
said  trusts  were  therein  repeated  with  reference  to  the 
said  trust  stocks  and  the  annual  income  thereof. 

And  the  testator  thereby  required  his  trustees  or 
trustee  for  the  time  being,  by  the  direction  in  writing 
of  his  daughter,  testified  by  writing  under  hand,  and, 
after  her  decease,  then  he  thereby  empowered  them  or 
him,  in  their  or  his  absolute  direction  but  not  other- 
wise, to  expend,  from  time  to  time,  any  sum  or  sums 
not  exceeding,  in  the  whole,  3,000  /.  to  be  raised  out 
of  the  trust-funds  aforesaid,  for  the  renewal,  from  time 
to  time,  of  his  leasehold  estate  called  Pool  Farm  in  the 
parish  of  St.  Martin  in  the  city  of  Hereford,  held  by 
him  by  lease  unto  the  custos  and  vicars  of  the  college 
of  the  city  of  Hereford,  and  for  the  renewal  of  the  lease 
of  his  two  leasehold  houses  on  hudyate  Hill,  h^ld  by 

H  2 
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1844.  liiin  under  a  lease  from  the  master  and  fellows  of  Jesus 

'         ^      ^     College, 

MOSER 

p  And  the  testator  thereby  empowered  his  trustees  to 

apply  the  annual  income  of  the  share  of  any  infant  child 
of  his  daughter,  in  and  for  his  or  her  maintenance,  edu* 
cation  and  advancement,  as  the  trustees  should  think 
fit,  in  the  manner  in  the  will  in  that  behalf  mentioned : 
and,  after  giving  several  specific  and  pecuniary  legacies, 
he  directed  that  the  several  legacies  of  stock  bequeathed 
by  him,  should  be  made  good  out  of  his  general  per- 
sonal estate  ]  and  that  his  debts,  funeral  and  testamen- 
tary expenses  and  legacies,  with  the  legacy  duty  pay- 
able in  respect  of  the  pecuniary  and  other  legacies 
thereby  bequeathed,  should  be  paid  out  of  bis  personiJ 
estate. 

And,  as  to  all  the  residue  of  the  real  and  personal 
estate  and  efiects  which  should  belong  to  him  at  bis 
death,  or  which  he  could  thereby  dispose  of,  he  devised 
and  bequeathed  the  same  unto  and  to  the  use  of  his 
said  daughter  Elizabeth  Piatt  absolutely ;  but  if  she 
should  die  before  him,  then  unto  her  husband  abso- 
lutely; and  he  appointed  his  daughter  and  Samnd 
Piatt  executors  of  his  will. 


The  bill  further  stated  that  the  testator  duly 
cuted  his  will  on  the  22d  of  December  1642,  and  that  Jie 
made  a  codicil  thereto  which  was  dated  the  2dd  day  of 
December  1842,  and  was  declared,  by  the  testator,  to 
be  a  codicil  to  his  will  which,  on  the  day  of  the  date 
and  previous  to  the  execution  of  such  codicil,  had  been 
re-executed  by  him :  and,  by  such  codicil,  he  revoked 
the  appointment  of  William  Plait  to  be  a  trustee  of  his 
will,  and  all  devises  and  bequests  therein  contained  lo 
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him  jointly   with    Thomas  Joshua  Piatt  and  Robert  1S44. 

Moser,  and  appointed  Charles  Piatt  a  trustee  of  his  will 
jointly  with  such  of  the  trustees  thereby  appointed  (ex- 
cept William  Piatt)  as  should  survive  him;  and  he  p  ' 
devised  and  bequeathed  unto  them  all  the  estates^  suni 
of  stock,  effects  and  property  which,  by  his  will,  were 
expressed  to  be  devised  and  bequeathed  unto  the  trus- 
tees therein  named,  and  for  the  like  respective  estates 
and  interests;  and  upon,  with  and  subject  to  the  sume 
respective  trusts,  powers,  authorities  and  provisions  as 
were,  in  his  will,  contained  concerning  the  same  estates, 
stock,  effects  and  property  respectively,  and  as  if  the 
Plaintiff  Charles  Piatt  had  been  originally  appointed  a 
trustee  jointly  with  Thomas  Joshua  Piatt  and  Robert 
Moser  and  instead  of  William  Piatt :  and  the  codicil 
contained  (among  other  things)  a  direction  or  bequest 
in  the  following  terms  : 

**  And  I  direct  that  the  household  furniture  and  ef- 
fects in  or  belonging  to  my  dwelling-house  called  Pool 
House,  which  I  have  bequeathed  upon  trust  for  the 
separate  use  of  my  daughter,  shall  not,  during  her  pre- 
sent or  any  future  marriage,  be  sold,  except  upon  the 
condition  that  the  net  monies  which  shall  arise  from 
such  sale  shall  be  paid  to  the  trustees  or  trustee  for  the 
time  being  of  my  will  and  this  codicil,  to  he  by  them  or 
iMm  inveBied  aod  held  upon,  with  and  sul)ject  to  the 
same  trusts,  .powers  and  provisions  as  are,  in  my  said 
ndU^  deolared  cOHceminff  the  proceeds  of  the  sale,  thereby 
msUhoriaedi  of  PjooI  House  and  of  my  other  estates  iu 
ikt  cUyand  tiountff  of  Hereford;  and  I  authorize  my 
dtsiglliet  to  Dwke  such  sale  subject  to  the  aforesaid 
ooBdition^'  aild  bequeath  such  net  monies  to  the  said 
trustees  or  trustee  accordingly." 
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1844.  And  the  testator  bequeathed  unto  his  trustees  the 

sum   of  4,000  Z.   consols,    in   addition  to  the  sum  of 
16,000/.  like  stock  bequeathed  by  his  will,  and  upon 

Piatt  ®"^  ^^^  ^^^  ^^^^  trusts  and  purposes,  and   with  and 

subject  to  the  like  powers  as  were  therein  conta'med 
concerning  or  which  might  thereby  affect  the  last- 
mentioned  sum ;  but  so  nevertheless  that  the  respective 
sums  thereby  made  subject  to  the  absolute  appointment 
of  his  daughter,  and  for  the  renewal  of  the  respective 
leases  therein  referred  to,  might  not  be  thereby  in- 
creased, but  that  the  sum  of  stock  lastly  by  the  codicil 
bequeathed,  might  be  an  additional  fund  for  raising  the 
same  respectively :  and  the  testator  thereby  confirmed 
his  will  in  all  other  respects. 

The  bill  then  stated  that  the  testator  died  on  the  26th  of 

December  1842,  and  that,  upon  his  death,  &iiiitie/ P/a/< 

and  Elizabeth  his  wife,  in  right  of  the  said  Elizabeth 

Plait,  entered  into  possession  of  such  of  the  testator's 

freehold,  copyhold  and  leasehold  estates  as  were  situate 

within  the  county  o(  Hereford,  but  not  within  the  city  or 

liberties  of  the  city  of  Hereford,  and  that  they  insisted 

that,  according  to  the  true  construction  of  the  will,  no  part 

of  the  testator's  freehold,  copyhold  or  leasehold  estates 

which  were  situate  within  the  county  of  Hereford  and  not 

within  the  city  of  Hereford  or  the  liberties  thereof,  were, 

by  the  will,  devised  to  the  Plaintiffs  as  such  trustees 

as  aforesaid :  but  the  Plaintiffs  charged  that  the  testa* 

tor*s  freehold,  copyhold  and  leasehold  estates,  situate 

within  the  county  and  not  within  the  city  or  the  liberties 

thereof,  as  well  as  those  that  were  situate  within  either 

the  city  or  the  liberties,  were  devised  to  the  Plaintiffs 

upon  the  trusts  declared  by  the  will  and  codicil ;  and 

they  prayed  for  a  declaration  to  that  effect. 
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Mr.  Hodgson  and  Mr.  T.  H^  Hall,  in  support  of  a      1844- 

demurrer  filed  by  Samuel  Piatt  and  Elizabeth  his 
wife^  said  that  none  of  the  testator's  estates  except 
those  that  were  situate  either  in  the  city  or  in  the  liber-  Platt. 
ties  of  the  city  of  Hereford,  passed  by  the  devise  to  the 
trustees  ;  for  tlie  words :  "  in  the  county  of  Hereford," 
were  merely  descriptive  of  the  city  and  liberties :  that 
the  rule,  in  construing  instruments,  was  not  to  interpo- 
late words ;  and  therefore,  the  word,  •'  and  "  could  not 
be  inserted  before  the  words  :  *•  in  the  county  of  Here^ 
ford,*'  which  must  be  done  in  order  to  make  the  estates 
in  the  county,  and  not  in  the  city  or  liberties,  pass  by 
the  devise;  Doe  v.  Greathed  (a):  in  which  case  a 
testator,  having  lands  both  in  Hampshire  and  in  Dorset^ 
shire,  situate  in  or  near  Uddens  in  the  latter  county,  de- 
vised all  his  manors  and  other  hereditaments  situate  in 
or  near  Uddens  or  elsewhere,  in  the  county  of  Dorset : 
and  the  Court  of  King's  Bench  decided  that  the  devise 
passed  only  the  lands  in  Dorsetshire  :  '^  For,  had  the  tes- 
tator meant  that  all  his  lands  near  Uddens  should  pass, 
in  whatever  county  they  might  happen  to  be  situate,  it 
would  have  been  sufficient  to  have  said  '  near  Uddens,'  to 
ascertain  which^  the  county  was  not  necessary ;  and  the 
natural  construction  of  the  words :  ^  or  elsewhere  in  the 
county  of  Dorset,*  is  to  restrain  the  devise  to  lands  in 
Dorset ;  as  if  the  expression  had  been,  all  other  lands 
in  the  county  of  Dorset,  near  Uddens  or  in  any  other 
place  in  that  county.'*  In  putting  thai  construction  on 
the  devise,  the  Court  was  guided  by  the  rule  laid  down, 
for  the  interpretation  of  written  instruments,  in  Plow- 
den,  191 :  "  There  is  a  diversity  where  a  certainty  is 
added  to  a  tiling  which  is  uncertain,  and  where  to  a 
thing  certain.     For,  if  I  release  all  my  right  in  all  my 

(a)  8  East,  91. 
n  1 
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Platt. 


lands  in  Dale,  which  I  have  by  descent  on  the  part  of 
my  father ;  and  I  have  lands  by  descent  on  the  part  of 
ray  mother,  but  no  lands  by  descent  on  the  part  of  my 
father ;  there  the  release  is  void.  But^  if  the  release 
had  been  for  Whiteacre  in  Dale,  which  I  have  by  de* 
scent  on  the  part  of  my  father ;  and  I  had  it  not  by 
descent  on  the  part  of  my  father^  but  otherwise ;  yet  the 
release  is  good :  for  the  thing  was  certainly  expressed 
by  the  first  words^  in  which  case  the  addition  of  another 
certainty  is  not  necessary,  but  superfluous."  Doe  v.  Lord 
Lucan  (A)  ;  Doe  v.  Ljiford  (c) ;  Pogwn  v.  Thomas  {d) ; 
Doe  v.  Botver  (e) ;  Doe  v.  Greening  (f). 

Any  ni^ument  that  may  be  founded  on  the  passage 
in  the  codicil,  where  the  testator  speaks  of  Pool  Souse 
and  of  his  other  estates  in  the  city  and  county  of  Here- 
ford, is  answered  by  an  anonymous  case  in  Dyers 
Reports  (g) :  where  a  man  seised  of  lands  in  a  vill  and  in 
two  hamlets  of  the  same  vill,  devised  all  his  lands  being 
in  the  vill  and  in  one  of  the  two  hamlets,  by  name;  and 
it  was  held  that  nothing  of  the  land  in  the  other  hamlet 
should  pass. 

Mr.  Bet  hell  and  Mr.  Bacon,  in  support  of  the 
bill: 
The  testator  had  no  property  of  any  descriptiooi 
within  the  city  of  Hereford ;  and  the  only  freehold  pro- 
perty that  he  had  within  the  liberties,  was  Pool  House. 
In  that  state  of  things  he  makes  his  will,  and  says: 
*'  I  give,  devise  and  bequeath  all  my  freehold,  copyhold 
and  leasehold  messuages,  lands  and  hereditaments:^ 
which  is  a  manifestation  of  his  intention  to  dispose  of 


(6)  0  East,  448. 

(c)  4  Mau.  &  Scl.  ,050, 

(r/)  6  I)ing.  N.  C.  337. 


(e)  3  Barn,  k  Adol.  453. 
(/)  3  Mau.  tS:  Sel.  171. 
(g)  3  Dyer,  261  b. 


CASES   IN    CHANCERY.  106 

all  his  freehold,  copyhold  and  leasehold  property.  Then 
he  uses  the  words :  ''  In  the  city  of  Hereford  or  the 
liberties  thereof  in  the  county  of  Hereford,  and  my  two 
leasehold  houses  on  Ludgate  Hill  in  the  city  of  Londofk" 
It  is  impossible  to  read  the  devise,  throughout,  without 
arriving  at  the  conclusion  that  the  testator  intended  it 
to  include  all  his  freehold,  copyhold  and  leasehold 
estates  in  the  county  of  Hereford.  According  to  the 
construction  contended  for  by  the  counsel  in  support  of 
the  demurrer,  the  introduction  of  the  words :  *^  In  Uie 
county  of  Hereford/*  was  perfectly  unnecessary.  We, 
howeyer,  submit  that  those  words  were  introduced  fov 
the  purpose  of  comprehending  the  estates  which  were  in 
the  county,  but  not  within  the  city  or  the  liberties  of  the 
city.  It  is  true  that  the  conjunctive  particle  is  not  used 
between  the  woi-d,  "  thereof  and  the  word,  ^*  in;"  but 
nothing  is  more  usual,  when  one  is  enumerating  several 
particulars,  not  to  introduce  the  conjunction  until  one 
comes  to  the  last  particular.  Besides,  the  testator  had 
no  estate  at  all  within  the  city ;  and  he  had  only  one 
freehold  estate  within  the  liberties  ;  and  that  consisted, 
merely,  of  a  house  and  garden  and  a  few  acres  of  land. 

In  the  subsequent  part  of  the  will,  we  find  additional 
evidence  that  the  testator  must  have  intended  his  estates 
in  the  county,  to  pass  by  the  devise  to  the  trustees. 
He  has  empowered  the  trustees  to  grant  leases  ♦  of 
his  said  freehold,  copyhold  and  leasehold  estates,  or  any 
of  them  :  that  is  of  any  of  his  freehold  estates,  as  well 
as  of  any  of  his  copyhold  or  leasehold  estates :  and, 
therefore,  the  power  would  be  inapplicable,  unless  divers 
freehold  estates  had  passed  by  the  devise  to  the  trustees. 
Again,    the    testator   evidently  contemplated  that  the 

*  The  brief  did  not  contain  this  power. 
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1844.  estates  to  be  sold^  would  produce  a  Tery  large  sum  of 

""  '  money ;  for  he  has  provided  for  the  raising  of  3,000  /., 
MosER  ^jy^  ^f  ^jjg  trust-funds,  for  the  renewal  of  Pool  Farm, 
p  which  was   the  most  valuable  part  of  the  property, 

that,  according  to  the  Defendants'  construction,  passed 
by  the  devise.  The  rest  of  that  property  was  of  small 
value ;  and,  if  the  estates  in  the  county  as  well  as  Pool 
Farm,  are  excluded  from  the  operation  of  the  devise, 
suflScient  funds  can  not  be  raised  to  answer  the  purposes 
for  which  the  monies  to  be  produced  by  the  sale  of  the 
estates,  are  directed  to  be  applied  ;  which  are,  not  only 
the  renewal  of  the  lease  of  Pool  Farm,  but  the  main- 
tenance and  education  of  the  children  of  Mr.  and  Mrs. 
Piatt,  who  are  seven  in  number,  and  were  as  numerous 
when  the  will  was  made. 

If,  however,  there  is  any  ambiguity,  in  the  will,  as  to 
the  extent  of  the  devise,  the  language  of  the  codicil  is 
amply  sufficient  to  remove  it.  The  testator  thereby 
directs  that  his  fuiniture  and  effects  in  Pool  House, 
shall  not  be  sold  during  the  present  or  any  future  mar- 
riage of  Mrs.  Plait,  except  upon  the  condition  that  the 
net  monies  to  arise  from  the  sale,  shall  be  paid  to  the 
trustees  or  trustee  for  the  time  being  of  his  will  and 
codicil,  to  be  by  them  invested  and  held  upon  the  trusts 
declared,  in  his  will,  concerning  the  proceeds  of  the 
sale,  thereby  authorized,  of  Pool  House  and  of  his  other 
estates  in  the  city  and  county  of  Hereford.  Those  words 
must  be  read  thus  *^  In  the  city  and  in  the  county  of 
Hereford:'*  for  if  they  are  taken  as  they  stand,  there  is 
nothing  to  answer  them :  inasmuch  the  testator  had  no 
estate  which  was  in  the  city  and  county.  We  submit 
then  that  the  testator  has  here  put  his  own  interpreta- 
tion upon  the  words  that  he  had  used  in  his  will. 
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The  case  in  Dyer  decides,  merely,  that  if  a  testator 
having  property  within  a  particular  district  which  is 
itself  part  of  a  larger  district,  devises  all  his  property 
within  the  larger  and  the  smaller  district,  that  only  will 
pass  which  is  within  the  smaller  district.  But  here  the 
case  is  the  reverse  of  that;  for  the  testator  mentions  the 
city  and  liberties /rs/,  and  the  county,  afterwards:  and 
as,  if  a  testator  having  estates  in  Yorkshire  and  other 
counties,  were  to  devise  all  his  estates  in  Yorkshire  and 
England^  all  his  estates  in  England  would  pass ;  so  all 
the  testator's  estates  in  the  county  of  Hereford,  pass 
by  the  devise  in  this  case. 
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Mr.  Bacon  said  that  Pool  Farm,  was  one  entire  farm, 
held  under  one  landlord  and  at  one  entire  rent;  and 
that  it  could  not  be  reasonably  supposed  that  the  tes* 
tator  intended  part  of  it  to  go  in  one  way  and  part  in 
another,  (that  is,)  the  part  of  it  which  was  situate  within 
the  liberties,  to  pass  under  the  first  devise ;  and  the 
remainder,  which  was  in  the  county,  to  pass  by  the 
residuary  devise. 

The  Vice*Chancellob  : 

I  think  that  this  is  a  very  clear  case  ;  and,  therefore, 
I  do  not  feel  that  reluctance  to  give  ray  opinion  on  it, 
that  I  sometimes  do  feel  when  parties  wish  me  to  give 
my  opinion  on  what  is  strictly  a  legal  question,  without 
sending  it  to  a  court  of  law. 

As  I  collect  from  the  statement  in  the  bill,  the  testa* 
tor  had  a  freehold  water  corn-mill  in  the  county  of  Hert^ 
ford.  He  had  the  Ocle  Pitcher  estate,  which  was  a  free- 
hold estate,  in  the  county  of  Hereford  and  not  within  the 
city  or  the  liberties  of  the  city  of  Hereford;  and  he  also 
had  a  freehold  interest  in  a  farm  called  Old  Court  Farm, 
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1844.         in  the  parish  of  Lugwardine,  which  is  in  the  county  of 
'        '        '     Herefordy  and  not  within  the  city  or  the  liberties  of  the 
MosER         ^j^y  ^f  Hereford.    Two  acres  of  that  estate  were  copy- 
hold; and,  of  those,  I  suppose,  he  was  seised  in  fee; 
but,  to  twenty-four  acres  of  the  same  estate  he  was  enti* 
tied  only  durins;  his  life:  so  that  he  would  have  two 
acres  of  copyhold  land  of  inheritance  in  the  parish  of 
Luffusardiue  in  the  county  of  Hereford,  not  within  the 
city  or  liberties  of  the  city  of  Hereford.     Besides  those 
properties,  he  had  a  freehold  estate  called  Pool  House 
which  was  within  the  liberties,  and  he  had  also  certain 
copyhold  cottages  and  lands,  and  four  leasehold  cottages, 
which  also  were  within  the  liberties.     He  had  also  the 
leasehold  estate  of  Pool  Farm,  which  is  stated  to  have 
been  within  the  liberties ;  and,  to  which  certain  open 
field  lands  within  the  county,  but  not  within  the  city  or 
liberties  of  the  city  of  Hereford,  are  said  to  be  atiackedf 
which,  probably  means,  appurtenant.     If  any  question 
is  raised  as  to  what  would  pass  in  respect  of  that  portion 
of  the  testator's  estates,  i  will  hear  that  question  argued ; 
but  I  will  now  state  what  my  opinion  is  with  respect  to 
the  question  whether  those  properties  which  I  first  of  all 
mentioned,  which  are  described,  in  the  bill,  as  being 
within  the  county  of  Hereford  and  not  within  tbe  city 
or  the  liberties  of  the  city  of  Hereford,  passed  by  tbe 
first  devise  in  the  will. 

The  question  then  is,  whether  the  Ode  Pitcher  estate 
and  the  Old  Court  Farm,  both  of  which  are  in  the 
county  of  Hereford  and  not  within  the  city  or  liberties 
of  the  city  of  Hereford,  passed  by  the  first  devise. 

The  testator  having  the  several  properties  which  bore 
the  descriptions  which  I  have  mentioned,  says :  ''  I  give, 
devise    and  bequeath  all  my  freehold,  copyhold  and 
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leasehold  messuages,  lands  and  tenements  in  the  city  of  1844. 

Hereford  or  the  liberties  thereof  in  the  county  of  Here- 
ford^ and  my  two  leasehold  houses  on  Ludgate  Hill  in 
the  city  of  London,  held  by  me  under  the  master  and 
fellows  of  Jesus  College  in  the  University  of  Cambridge  ;** 
and  it  was  said  that  the  Ocle  Pitcher  estate  and  the  Old 
Court  Farm,  which  are  situate  in  the  county  of  Here* 
ford  and  not  in  the  city  or  liberties  of  the  city  of  Here- 
ford, passed  by  that  devise. 

The  testator,  in  the  sentence  which  I  have  just  men- 
tioned, has  devised  the  property  which  forms  the  subject 
of  that  sentence,  by  two  separate  descriptions.     He  has 
devised  all  his  freehold,  copyhold  and  leasehold  mes- 
suages, lands  and  tenements  in  the  city  of  Hereford  or 
the  liberties  thereof  in  the  county  of  Hereford :  that  is 
one  description.     And  he  has  devised  his  two  leasehold 
houses  on  Ludgate  Hill  in  the  city  of  London :  and  that 
is  the  other  description.     Consequently  the  words :  ''in 
the  county  of  Hereford/*  must  be  taken  as  completely 
disannexed  from  that  part  of  the  sentence  which  follows 
afterwards,  and  which  gives  the  two  leasehold  houses 
on  Ludgate  Hill,  in  the  city  of  London,      You  cannot > 
according  to  any  rule  of  construction,  give  that  effect 
to  the  terms :  "  in  the  county  of  Hereford"  which  was 
contended  for  at  the  bar,  namely,  that  which  they  would 
have  had,  if  they  had  been  immediately  followed  by  the 
words,  ^  and  on  Ludgate  Hill."    For  the  testator  has 
made  the  description  of  the  property  which  he  first  of 
all  speaks  of  as  his  freehold,  copyhold  and  leasehold 
messuages  Sec,  terminate  with  Uie  words,  ''  county  of 
Hereford,*'  and  has  then  given  other  property,  by  the 
description  of  his  two  leasehold  houses  on  Ludgate 
Hill,  in  the  city  of  London.    It  is  my  clear  opinion  that 
you  cannot  construe  that  sentence  in  the  same  manner 
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as  if  the  word  "  and,"  was  inserted  between  the  words, 
** thereof"  and,  "in;"  but  the  words:  "in  the  county 
of  Hereford,'*  must  be  taken  either  as  descriptive  of  the 
city  of  Hereford  and  its  liberties,  or  as  descriptive  of 
the  liberties  only.  If  that  construction  of  the  sentence 
is  correct,  no  part  of  the  testator's  property  which  was 
in  the  county  of  Hereford  but  not  in  the  city  of  Hereford 
or  the  liberties  thereof,  passed  by  the  first  devise. 


I  do  not  think  that  a  more  extended  sicniificatioa  can 
be  given  to  that  first  sentence  which  terminates  with  the 
words :  "  county  of  Hereford,*'  by  reason  of  the  autho- 
rity which  is  given,  to  the  trustees,  to  make  leases*  of 
"  my  said  freehold,  copyhold  and  leasehold  estates  or 
any  of  them."  It  is  a  mere  general  power,  and  it  is 
applicable  to  what  was  given  before,  under  the  descrip* 
tion  of  freehold,  copyhold  or  leasehold  estates. 

With  respect  to  the  subsequent  part  of  the  will,  where 
there  is  an  authority  given  to  expend  3,000/.,  to  be 
raised  out  of  the  trust  funds  aforesaid,  in  the  renewal  of 
the  leases  of  Pool  Farm  and  the  houses  on  Ludgate 
Hill,  it  appears  to  me  that  the  words  :  ''  the  trust  funds 
aforesaid,"  apply  either  to  the  16,000/.  consols,  or  ic^ 
the  funds  which  might  arise  from  the  sale  of  the  estates, 
or  of  some  part  of  them. 

Then,  when  you  come  to  the  codicil,  you  find  that  the 
testator  directs  that  the  furniture  and  effects  in  Pool 
House,  which  he  had  bequeathed  in  trust  for  the  se- 
parate use  of  his  daughter,  should  not  be  sold  during 
her  coverture,  except  upon  condition  that  the  net  monies 
produced  by  the  sale,  should  be  paid,  to  the  trustees  of 


^  The  leasing  power  was  not  set  out  in  the  brief. 


MOSER 


CASES    IN    CHANCERY.  ni 

his  will,  to  be  by  them  invested  and  held:  "upon,  with  1844. 

and  subject  to  the  same  trusts,  powers  and  provisions 

as  are,  in  my  said  will,  declared  concerning  the  proceeds 

of  the  sale  thereby  authorized."    He  does  not  say :  "  the         Platt. 

sale  of  my  estates,"  but,  "the  proceeds   of  the  sale 

thereby  authorized  of  Pool  House^  and  of  my  other 

estates  in  the  city  and  county  of  Hereford."    When  you 

look  at  the  will,  the  testator  there  speaks  of  Pool  House 

as  being  in  the  city  of  Hereford*  ;  and  therefore  it  is 

reasonable  to  suppose  that  he  considered  the  remainder 

of  the  property  authorized  to  be  sold  by  his  will,  to  be  in 

the  county  o{  Hereford :  and  therefore  it  rather  seems  to 

me  that  the  codicil  has  confirmed  the  construction  which 

I  have  put  on  the  will.     If  the  testator  had  directed  the 

net  monies  to  arise  from  the  sale  of  the  furniture  and 

effects  in  Pool  House  to  be  invested  and  held  on  the 

trusts  declared,  in  his  will,  concerning  the  proceeds  of 

the  sale  of  Pool  House  and  of  his  other   estates  in 

the  city  and  county  of  Hereford,  it  might  have  been 

said  that  he  had  a  more  extensive  meaning,  and  that  he 

intended  all  his  estates  in  the  city  and  in  the  county  to 

be  sold.    But  he  uses  the  words  :  "  thereby  authorized," 

and,  therefore,  he  clearly  does  not  mean  to  point  to  any 

more  extended  sale  than  that  which  he  had  directed  by 

his  will;    and,  by  the  will,  you  find  that  the  sale  is 

expressly  limited  to  Uiose  estates  that  are  devised  in 

the  first  part  of  it.     Upon  the  whole,  I  am  clearly  of 

opinion  that  the  estates  in  the  county,  but  not  in  the 

city  or  the  liberties  of  the  city  of  Hereford,  did  not  pass 

by  the  first  devise,  to  the  trustees  ;  but  that  they  passed, 

by  the  general  residuary  devise,  to  the  daughter. 
♦ 

*  This  seems  to  be  a  mistake.  Tlie  testator,  in  his  will, 
speaks  of  Pool  Farm,  and  not  of  Pool  House,  as  being  in  the 
city. 
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1844.  With  respect  to  those  parts  of  Pool  Farm  which  sue 

not  situate  in  the  parish  of  St.  Martui,  oor  in  the 
liberties  of  the  city  of  Hereford,  bat  in  the  parishes  of 
Lugwardine  and  Hampton  Bishop  and  in  the  county,  I 
am  inclined  to  think  that  the  testator  intended  to  include 
them  in  the  devise  to  the  trustees,  that  is,  that  he  in- 
tended to  devise  to  them  everything  that  was  comprised 
in  the  lease  under  which  he  held  Pool  Farm ;  for,  in  the 
subsequent  part  of  his  will,  he  provides  for  the  lease 
being  renewed.  But  if  the  counsel  on  either  side,  wish 
to  be  heard  upon  that  point,  I  will  hear  them. 

On  the  first  point,  I  am  in  favour  of  the  demurrer ; 
but,  at  the  same  time,  if  the  parties  wish  to  have  a  case, 
I  will  let  them  have  it*. 

[Demurrer  allowed. 
*  The  Plaintiffs'  counsel  declined  to  take  a  case. 
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BOWDEN  V.  LAINO.  \  1844 : 

4th  May. 

Richard  miller  made  bis  «UI,  dated  the     Maintenance. 

4th  of  March  1817,  in  the  following  words :  ff^^L 

CotutructioH. 

'  ^  I  do  hereby  will  and  bequeath  to  my  wife,  Char-  Testator  di- 
loiU  JUiUer,  the  whole  of  my  property  diuring,  her  ^cted  his  real- 
natuial  life:  the  property  to  be  fiooyerted  into  money  verted  into 
as  BOOH  as  convenient  after  my  decease,  at  the  discre-  money,  and  his 
tioD  of  Mr.  Tiomas  JSIack,  my  executor ;  of  which  my  "^elntJi^li 
wife,  ChmrloUe  Idkr^  is  to  receive  the  interest,  ybr  the  it,  for  the  nuun- 
maiiUenance  of  herself  and  children ;  and,  at  her  death,  2**^^  ^[j}®'* 
I  bequeath  the  whole,  share  and  share  alike,  to  all  the  dren ;  and,  at 

children  she  may  have  by  me."  her  death,  he 

bequeathed  the 
whole,  share 
The  testator  died  shortly  after  the  date  of  his  will,  and  share  alike, 

leaving  his  wife  and  two  children,  a  son  and  daughter,  ^®  •**  ^®  ^¥^' 

him  surviving.  have  by  him. 

The  testator 

The  residue  of  the  testator's  estate,  after  payment  of  ^^1*1,^^"*°^  * 

his  debts  and  funeral  and  testamentary  expenses,  was   Some  years 

invested,  by  Black,  in  the  purchase  of  3,200  Z.  stock,  in   J|^®^J  {^^^^' 

his  own  name.  married.    Held 

that,  thereupon, 

The  testator's  widow  married  Stephen  Bawden,  who  ^«^„';|1»^ 
died  in  1824.  ceased. 

BlaA  paid  the  dividends  of  the  stock  to  Mrs.  Bowden^ 
until  the  2l8t  of  March  1827  $  when  he  transferred  the 
capital  into  the  names  of  himself  and  three  other  persons 
upon  the  trusts  of  the  will,  and  the  trustees,  thenceforth, 
paid  the  dividends  to  Mrs.  Bawden. 

Vol.  XIV^  i 
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1844.  Thomas  Richard  Miller,  the  testator's  soo,  died  in 

1837,  having  bequeathed  ali  bis  property  to  his  mother, 
Mrs.  Bowden.    In  May  1838,  the  testator's  daughter 

LxiKO.  married  Henri/  Laing.  In  Norember  of  the  same  year, 
Mrs.  Bowden  mortgaged  her  interest  in  the  stock  under 
the  wills  of  the  testator  and  her  sod,  to  Alfrtd 
Rooker. 

The  bill  was  filed  by  Mrs.  Bowden  and  Rooker, 
against  the  trustees  of  the  stock  and  Mr.  and  Mrs. 
Laing,  praying  that  what  was  due,  to  Rooker,  on  his 
security,  might  be  raised  and  paid  out  of  a  moiety  of  the 
stock ;  and  that  the  trustees  might  be  decreed  to  pay 
the  residue  of  such  moiety  to  Mrs.  Bowden,  and  also  to 
pay  to  her,  the  dividends  of  the  other  moiety  doling 
her  life. 

Mr.  and  Mrs.  Laing,  by  their  answer,  submitted  to 
the  judgment  of  the  Court,  whether  what  was  due 
to  Rooker,  ought  to  be  raised  and  paid  out  of  one  moiety 
of  the  stock,  and  whether  the  trustees  ought  to  be 
directed  to  transfer  the  residue  of  that  moiety,  to  Mrs. 
Bowden,  for  her  own  use  and  benefit,  and  to  pay,  to  her, 
the  dividends  of  the  other  moiety,  for  her  life. 

The  question  was  whether  Mrs.  Laing,  who  was 
admitted  to  be  living  with  her  husband,  was  entitled  to 
maintenance  under  her  father's  will. 

Mr.  Bethell  and  Mr.  F.  T.  WhUe,  for  the  Plaintiffs, 
said  that,  by  the  father's  will,  the  income  of  his  residuary 
estate,  was  given,  to  his  wife,  for  the  maintenance  of 
herself  and  her  children,  and  that  she  was  bound  to 
maintain  tbem  so  long  as  they  formed  part  of  her 
family ;  but  that,  when  they  were  foris-familiated,  their 
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right  to  maintenance    ceased    altogether.      Thorp   v. 
Owen  (a). 

Mr.  Webster,  for  Mr.  and  Mrs.  Laing,  said  that  the 
will  contained  a  positive  direction  for  the  maintenance 
of  the  children,  and,  therefore,  Mrs.  Laing  was  entitled 
to  maintenance  notwithstanding  she  was  married  and 
living  with  her  husband.  He  cited  Gilbert  v.  Ben- 
nett (jb)  ;  Longmore  v.  Ekum(c) ;  Alexander  v.  M^CuU 
lock(d);  M^Dermotty.Kealif(fi);  Ellis  v.  Maxwell  {/); 
Pride  v.  Fooks  (g) ;  Soames  v.  Martin  (A) ;  KUvington  v. 
Gray  (i) ;  Raikes  v.  Ward  (ft) ;  Crockett  v.  Crockett  (/). 

Mr.  Willcock  appeared  for  the  trustees  of  the  stock. 

The  Vice-Chancellor: 

When  the  income  of  property  is  given,  as  it  is  in  this 
case,  to  Uie  mother,  for  the  maintenance  of  herself  and 
her  children,  what  is  intended,  is  that  she  shall  receive 
the  whole  of  the  income,  and  shall  maintain  the  children 
out  of  it  so  long  as  they  form  part  of  her  family.  But 
when  they  are  foris-familiated,  they  lose  the  right  to 
maintenance.  Consequently  Mrs.  Laing's  right  to  be 
maintained  out  of  the  trust  fund,  ceased  on  her  mar- 
riage ;  and  her  mother  is  entitled  to  be  paid  the  divi- 
dends of  one  moiety  of  that  fund,  during  her  life^  and 
to  have  the  residue  of  the  capital  of  the  other  moiety, 
after  payment  of  what  is  due  to  Hooker,  transfi^rred  to 
her  absolutely. 


1844. 


BOWDEN 

V. 

Laing. 


(a)  3  Hare,  607. 

(*)  Jnte,  Vol.X.  p.  371. 

(c)  3  Youn.  &  Col.  N.  C. 

363. 

(rf)  1  Cos,  391. 

{e)  3  Kuss.  '264,  note. 


(f)  3  Beav.  587. 

(g)  2  Beav.  430. 

(A)  Ante,  Vol.  X.  p.  287. 
(1)  Ibid.  293. 
(k)  1  Hare,  445. 
(/)  Ibid.  451. 
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1844:  LE  VASSEUR  v.  SCRATTON. 

4th  and  24th 

^ ^ — '     In  October  1822,  the  Plaintiff,  CharhtU  Le  Vassewr, 

Husband  and    who  was  then  an  infant  of  the  age  of  eighteen  years, 

wife.  married  Placide  Le  Vasseur.    By  an  mdentnre  made  in 

*  contemplation  of  the  marriage,  the  Plaintiff  (as  far  as 

A  female  infant   in  her  lay)  and  P.  Le  Vasseur  covenanted,  with  the 

*  !5^  t!!I!l!^[«  trustees  of  the  deed,  that  they  would,  as  soon  as  con- 
to  tne  reversion  '  •'  '    ^ 

of  a  chose  in  veniently  might  be  after  the  solemnization  of  the  mar- 

ffc/fbii,  expect-  riage,  assign,  to  the  trustees,  the  moiety  of  4,733/. 

cease  of  the  sur-  consols  standing  in  the  name  of  the  Accountant-general, 

vivorof  il.and  to  which  the  Plaintiff,  on  her  attaining  twenty-one  or 

^sbancTcove^'^  marrying,  would  become  absolutely  entitled  in  reversion 

nanted,  in  con-  expectant  on  the  decease  of  the  survivor  of  Paul  New- 

teroplation  of      „|^,j  ^jj  Judith  his  wife,  in  trust,  as  to  one  half  of  such 

their  marriage, 

to  assign  it  to      moiety,  for  P.  Le  Vasseur,  his  executors  &c.,  and  as  to 

trustees  in  the  other  half,  for  the  Plaintiff's  separate  use  for  her  life, 

mofetv*for  the  *"^'  *^^  ^^^  decease,  for  P.  Le  Vasseur  for  life,  and, 
husband  abso-  after  the  decease  of  the  survivor  of  them,  for  the  issue 
lutely,  and,  as     ^f  ^y^^  marriage,  and,  if  there  should  be  no  issue,  then 

moiety,  for  the  ^^  ^^^^^  ^  ^^^  Plaintiff  should  appoint  by  deed  or  will, 
wife  and  the  and,  in  default  of  appointment,  in  trust  for  such  person 
marriaee.  The  ^^  persons  of  her  blood  and  kindred  living  at  her  de- 
husband  died  cease,  as  would,  by  virtue  of  the  Statute  of  Distributions, 
first,  and  ^^^^'  have  become  entitled  to  her  personal  estate  in  case  she 

died.      '  *  ^^d  d'e^  intestate  and  unmarried. 

Held  that  the 

ula  tThav*?  the  ^'  ^  ^^^^^  ^^ed  intestate  shortly  after  the  mar- 
chose  in  action     "age,  of  which  there  was  no  issue,  and  the  Plaintiff  was 

transferred  to  his  administratrix.  She  had  never  exercised  the  power 
her 

of  appointment  expressed  to  be  given  to  her  by  the 

deed  ;  nor  had  she,  in  any  manner,  confirmed  or  recog- 
nized the  validity  of  the  deed. 
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Judith  Newman  died  in  1833  and  Paul  Newman^  in 
1842. 

The  bill  charged  that  the  Plaintiff,  having  been  an 
infant  at  the  time  of  her  marriage,  could  not  be  and  was 
not  bound  by  the  deed  or  by  the  covenant  on  her  part 
and  on  the  part  of  P.  Le  Vasseur  therein  contained ;  and 
that  the  covenant  on  the  part  of  P.  Le  Vasseur,  would 
have  been  effectual  in  the  event  only  of  his  having 
reduced  the  Plaintiff's  moiety  of  the  4,733/.  consols 
into  possession  during  the  coverture;  and  that  the 
Plaintiff,  having  survived  him,  was  entitled  to  the  whole 
of  the  moiety ;  but  that  the  Defendant,  Simpson,  as  the 
personal  representative  of  P.  Le  Veuseur^s  father,  insisted 
that  the  deed  and  the  covenant  therein  contained  on  the 
part  of  the  Plaintiff  and  P.  Le  Vasseur,  were  valid  and 
effectual,  and  that,  under  the  deed,  P.  Le  Vasseur  be- 
came entitled  to  one-half  of  the  Plaintiff's  moiety  of  the 
fund,  and  that  Simpson,  as  the  personal  representative 
of  the  fiither,  was  entitled  to  share  equally  with  the 
Plaintiff,  as  the  widow  of  P.  Le  Vasseur,  that  half  of  the 
Plaintiff's  moiety  to  which,  it  was  alleged,  that  P.  Le 
Vasseur  became  entitled  under  the  deed. 

The  bill  prayed  that  it  might  be  declared  that  the 
Plaintiff  was  not  bound  by  the  deed  or  by  the  covenant 
therein  contained ;  and  that  she  was  entitled  to  have 
one  moiety  of  the  4,733  /.  consols  transferred  to  her,  and 
that  the  same  might  be  decreed  to  be  transferred  to  her 
accordingly. 

r.  Bethell  and  Mr.  Craigy  for  the  Plaintiff,  relied  on 
Ehoin  v.  Williams(a).  They  cited  also  Simson  \.Jones{b) 
and  Hastings  v.  Orde  (c). 

(a)  Attify  Vol.  XIII.  p.  309.        (b)  3  Ru88.  &  Myl.  365. 

((•)  Aitte,  Vol.  XI.  p.  205. 
I  3 
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Mr.  Schomherg,  for  the  Defendanty  Simpson^  the  per- 
sonal representative  of  P.  Le  Vassseur^s  father,  relied  on 
Harvey  y.  Ashley  {d). 

Mr.  Willcocky  Mr.  Hoare^  Mr.  Leigh  and  Mr.  May 
appeared  for  the  other  Defendants. 


The  Vice-ChanceUor  said  that  a  husband  could  not 
assign  his  wife's  present  chose  in  action,  except  subject 
to  the  contingency  of  his  not  reducing  it  into  possession : 
that  he  remained  of  the  same  opinion  as  he  had  ex- 
pressed in  Elwin  v.  Williamsy  which  was  substantially 
the  same  as  the  present  case,  and  should  decide  accord- 
ingly :  and  that  if  any  doubt  was  entertained  as  to  the 
propriety  of  his  decision,  the  case  might  be  taken  either 
to  the  Lord  Chancellor  or  to  the  House  of  Lords. 


Decree  according  to  the  prayer  of  the  bill, 

(d)  3  Atk  607. 
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and 
29th  May. 


SMITH  V.  SMALL.  1844: 

7th,  24th, 

J.  HE  bill  was  filed  by  the  owners  of  shares  in  certain 
ships,  trading  between  this  country  and  the  East  Indies, 
for  (amongst  other  things)  an  account  of  the  gains  and        Pleading. 

profits  of  the  ships.    The  bill  alleged  that  the  ships  ^ 

were  built  by  Messrs.  Boyd  6^  Co.  of  Newcastle-upon-  A  bill  for  an 
Tyne ;  and  all  the  persons  interested  in  them,  were  de-  account  of  the 
scribed  as  being  resident  either  in  England  or  in  the  gj^j     Ascribed 

£ast  Indies.  some  of  the 

owners  as  being 
resident  in 
On  the  argument  of  a  demurrer,  the  ships  were  as-  England^  and 

sumed  to  be  within  the  provisions  of  the  Ship-registry   ^^^  others  in 
Acts,  and  several  cases  decided  on  those  Acts,  were  g^ugj  the  ship 
cited  in  support  of  the  demurrer.     The  bill,  however,  to  have  been 
did  not  contain  any  positive  averment  that  the  ships  r"    f  j^-J. 

were  British-built.  castle:  but  it 

did  not  contain 

Mr.  Stuart  and  Mr.  Stevens  appeared  in  support  of  averment  tliat 

the  demurrer,  and  the  ship  was 

British-built. 
Held  that,  for 
Mr.  Bcthell  and  Mr.  Bates^  in  support  of  the  bill.        want  of  such 

averment,  a  de- 

The  Vice-chancellor  :  murrer  founded 

on  the  onip- 
I  have  read  over  the  bill  in  this  case,  very  attentively,  registry  Acts, 

and  my  opinion  is  that  I  am  not  at  liberty  to  intend,  ^^"  "^  ^ 
without  an  express  allegation,  that  the  vessels  in  ques- 
tion were  British-built  ships.  It  is  true  that  the  bill 
states  that  the  ships  were  built  by  Messrs.  Boyd  4r  Co. 
of  "Newcastle ;  but  that  is  not  an  averment  that  they 
were  built  at  Newcastle.  It  is  consistent  with  that 
statement,  that  the  ships  may  have  been  built,  by  Boyd 
is  Co.,  at  Bombay. 
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I  think,  therefore,  that  there  is  nothing  from  which  I 
am  at  liberty  to  infer  that  there  are  those  objections  to 
the  title  to  the  relief  sought,  which  are  founded  on  the 
Ship-registry  Acts ;  and  consequently,  the  demurrer 
must  be  overruled. 


1844: 
3  2d  May. 

Practice. 
InjundioHm 

The  PlaiDtiff, 
afler  obtaining 
the  common 
injunction,  got 
leaye  to  amend 
his  bill,  within 
three  weeks. 
Before  he  had 
amended,  but 
during  the  three 
weeks,  he 
moved  to  ex- 
tend the  injunc* 
tion  to  stay 
trial. 

Motion 
granted. 


STRATFORD  v.  LEWIS. 

1  HE  bill  prayed  for  an  injunction  to  restrain  an  action 
which  the  Defendant  had  brought  against  the  Plaintiff, 
and  for  other  relief.  The  Defendant  put  in  his  answer. 
The  Plaintiff  excepted  to  it  for  insufficiency;  and,  on 
the  6th  of  May,  the  Mailer  reported  the  answer  insuffi- 
cient On  the  8th,  the  Plaintiff  obtained  an  order  to 
amend  his  bill  and  for  the  Plaintiff  to  answer  the  amend- 
ments and  exceptions  together,  the  Plaintiff  undertaking 
to  amend  within  three  weeks.  Before  the  bill  was 
amended, 

Mr.  Bethell  and  Mr.  HaUett,  for  the  Plaintiff,  moved, 
on  the  usual  affidavit,  to  extend  the  conunon  injunction 
to  stay  trial. 

Mr.  K.  Parker  and  Mr.  Wright,  for  the  Defendant, 
cited  Brawn  v.  Reina  (a),  and  Mellor  v.  CresstoeU  (J),  in 
which  latter  case  Sir  C.  Pepys,  M.  R.,  said :  ''The  injunc- 
tion to  stay  trial  grows  out  of  the  common  injunction ; 
and  as  the  Plaintiff,  by  amending  his  bill,  admits  that, 
as  it  stood  originally,  he  had  not  a  case  for  the  mjunc- 
tion,  I  do  not  think  that,  by  amending  afler  answer,  he 

(a)  3  Youn.  &  Jerv.  389.  (b)  2  Myl.  &  Keen,  616. 
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can  place  himself  in  a  better  situation.    The  case  of 
Brown  v.  Iteina  seems  expressly  in  point." 

The  Vice-Chancellor: — Although  the  Plaintiff  may 
have  admitted,  by  obtaining  leave  to  amend  his  bill,  that 
a  sufficient  case  is  not  made  by  his  bill,  as  it  stands,  to 
sustain  the  injunction,  yet  it  does  not  necessarily  follow 
that,  if  he  amends  his  bill,  he  will  not  make  a  sufficient 


Mr.  Beihell,  in  reply  : 

In  Simes  v.  Duff{c),  a  motion  similar  to  the  present, 
was  made,  and  Broum  v.  Reina  and  Mellor  v.  Cresswell 
were  reUed  on  by  the  Defendant's  counsel ;  but,  never- 
theless, your  Honor  made  the  order,  on  the  authority  of 
Martin  ▼•  Mortlock(d),  which  was  decided  by  Lord 
JOdon. 

The  Vicb-Chamcbllor: 

In  Simes  v.  Duff  and  Martin  v.  Mortlock,  the  bill  had 
been  amended  before  the  motion  to  extend  the  injunc- 
tion was  made;  and,  in  that  respect,  those  cases  differ 
from  the  present.  I  do  not,  however,  think  that  I  ought, 
on  that  account,  to  refuse  the  motion.  For  the  order  of 
the  8th  May  (which  is  still  in  force)  limits  the  time 
during  which  the  Plaintiff  may  amend  his  bill ;  and, 
therefore,  it  is  quite  indifferent  at  what  time  the  motion 
is  made,  provided  it  is  made  before  the  time  allowed  for 
making  the  amendments,  has  expired. 
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Motion  granted. 

(c)  Ante,  Vol.  VIII.  p. 270.     3d  edit.;  Reg.  13  July  1815 ; 

(d)  1   Newl.   Pract.  356,     Reg.  Lib.  B.  1584. 
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and  31 8t  May; 

and 

I8t  June. 


Deed, 
Construction. 


The  words: 
"  during  their 
joint  and  na- 
tural liveSy"  In 
a  settlement, 
held  to  mean : 
**  during  their 
joint  lives  and 
the  life  of  each 
of  them." 


SMITH  V.  OAKES. 

JdY  a  settlement  made  in  India  on  the  marriage  of 
ThomcLs  Oakes  with  Elizabeth  Ann  Cosln/y  the  produce 
of  25y000  star  pagodas^  the  property  of  the  husband, 
was  directed  to  be  invested,  by  trustees  resident  in 
England,  either  in  the  government  funds  or  on  certain 
other  securities,  in  trust  for  the  husband  and  vi'ik  during 
their  joint  and  natural  lives. 

Thomas  Oahes  survived  his  wife :  and  one  question  in 
the  cause  was  whether  the  words  in  italics,  meant: 
*'  during  their  joint  lives,"  or:  "  during  their  joint  lives 
and  the  life  of  the  survivor  of  them." 

Mr.  Bethell  and  Mr.  Busk  appeared  for  the  Plaintiflb; 
and 

Mr.  Stuart,  Mr.  Chandless,  Mr.  Shadwell  and  Mr. 
Pownall  for  the  Defendants. 

The  Vice-Chancellor  ; 

It  is  apparent,  on  reading  this  settlement,  that  it  was 
prepared  by  an  unskilful  person.  There  is  this  very 
remarkable  proof  of  unskilfulness :  all  that  is  immate- 
rial is  expanded  into  great  length,  and  all  that  is  mate- 
rial is  condensed  into  very  great  brevity ;  and  a  great 
number  of  the  provisoes  which  are  usually  inserted  in 
settlements,  are  omitted. 

The  settlement  recites  the  intended  marriage,  and  that 
the  lady  was  to  have  a  portion  of  6,400  star  pagodas; 
and  that  the  intended  husband  bad  agreed  to  pay,  to 
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the  trustees,  25,000  star  pagodas :  and  then,  there  being 
five  tmstees,  three  of  whom  were  resident  at  Madras 
and  two  m  England^  it  provides  that  the  produce  of  the 
25,000  star  pagodas  shall  be  remitted  to  the  two  English 
trustees,  and  shall  be  invested,  by  them,  either  in  the 
public  or  government  funds,  or  in  East  India  stock,  or 
on  other  good  and  unexceptionable  securities,  or  in  the 
purchase  or  mortgage  of  freehold,  copyhold  or  leasehold 
estates,  with  the  consent  and  approbation  of  Thomas 
Oakes,  provided  he  executes  any  power  or  deed  signify- 
ing his  instructions  as  to  the  mode  of  investing  the 
same ;  and,  in  default  of  his  giving  such  instructions, 
that  the  English  trustees  shall  invest  the  produce  in 
such  manner  as  the  five  trustees  or  the  majority  of 
them,  shall  direct  or  appoint.  The  settlement  then 
proceeds :  ''  And  it  is  hereby  declared  that  the  interest, 
rent,  or  other  yearly  produce  arising  therefrom,  or  to 
Q;row  due  thereon,  is  to  be  for  the  use  and  behoof  of  the 
said  Thomas  Oakes  and  Elizabeth  Ann  Cosby,  during 
their  joint  and  natural  lives."  Now,  though  it  is  stated, 
in  the  recitals,  that  the  husband  meant  to  pay  the 
25,000  star  pagodas  for  the  purpose  of  making  a  settle- 
ment on  his  wife  and  on  the  issue  of  their  marriage,  yet 
there  is  nothing  in  those  words,  which  excludes  the 
husband  from  such  benefit  in  the  produce  of  the  star 
pagodas  as  may  not  be  given  to  the  wife  and  the  issue. 
The  only  question  is,  whether  the  words  of  the  settle- 
ment have  excluded  the  settlor  from  takmg  any  benefit 
from  that  property  which  he  himself  settles. 
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It  appears  to  me  to  be  most  singular  that  the  limitation 
should  be  to  the  husband  and  wife  during  their  joint  lives, 
with  remainder  to  the  wife,  in  case  she  should  sur- 
vive her  husband ;  with  remainder,  immediately  to  the 
children,  so  that  the  portions  of  the  children  might 
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become  payable  to  them  immediately  after  the  death  of 
the  wife,  notwithstanding  the  father  was  alive.  Bacaqae 
there  is  no  direction  that  the  mterestof  the  portioiiB 
should  be  applicable  to  the  maintenance  of  the  chil- 
dren :  and,  therefore,  the  interest  most  accomulate 
during  the  minority  of  the  children,  and,  at  the  same 
time,  the  father  will  be  under  a  legal  obligatioQ  to 
maintain  them.  I  can  hardly  suppose  that  that  could 
have  been  intended  by  the  parties. 


Then  the  question  is,  do  the  words :  **  during  thdr 
joint  and  natural  lives/'  mean  during  their  joint  lives, 
and  nothing  more  ?  In  my  opinion  the  proper  mode  of 
construing  an  instrument,  is  to  let  every  word  speak  for 
itself.  If  the  parties  had  meant :  **  during  their  joint 
lives/'  it  would  have  been  the  easiest  thing  to  have  said, 
*^  during  their  joint  lives"  and  nothing  else:  wheieas 
they  have  added  the  words :  **  and  natural  lives."  I 
cannot  but  think  that  the  fair  interpretation  of  those 
words,  havii^  regard  to  what  appears  in  other  parts  of 
the  settlement,  is :  '^  during  their  joint  lives  and  during 
the  natural  lives  of  each  of  them." 
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FOLLETT  V.  TYRER.  ,844. 

7th  June. 
DY  the  settlement  on  the  marriage  of  WiUiam  jBtyhes 
with  Elizabeth  Anirolnu,  dated  in  August  1839,  cer-       ^"^rtes^. 

tain  freehold  estates,  the  property  of  the  lady,  were  con-  

▼eyed  unto  and  to  the  use  of  G.  E.  R.  Kenney  and  his  JtdemSThe 
heirs  in  trust  to  receive  the  rents,  after  the  solemniza^  wife's  freehold 
tion  of  the  marriage,  and  to  pay  the  same  to  Elizabeth  estates,  were 
Hughes  during  her  Hfe  for  her  sepamte  use,  indepen-  trolTeeTn^trust 
dent  of  her  intended  or  any  future  husband ;  and,  after  for  her  separate 

her  decease,  in  trust  for  such  person  and  persons,  for  }!^«  ^^""9  ^^^ 

.  r  '         life;  remainder 

such  estate  and  estates  and  in  such  shares  and  propor-  for  guch  per- 

tioiifl  as  Elizabeth  Hughes,  either  with  or  without  the  sons  as  she 
consent  of  her  then  intended  or  any  future  husband,  i,v*deed  orwHl 
should,  by  deed  or  will,  appoint,  and  in  default  of  such  and,  in  default 
appointment,  in  trust  for  her  right  heirs :  and  Kenney  ?^  appointment, 
and  his  heirs  were  empowered,  without  the  consent  or  ri(;ht  heirs.  The 
concurrence  either  of  Elizabeth  Hughes  or  her  husband,  wife  died,  with- 
or  their  or  either  of  their  heirs  or  assigns,  or  of  any  ^de^an  v^ao- 
other  person  or  persons,  to  sell  the  estates  at  any  time  pointment, 
thereafter,  if  he  or  they  should  think  it  proper  and  ex-  }^*^^"8  '^®''  **"*" 
pedient  so  to  do,  and  to  lay  out  the  proceeds  of  the  sale  gurviving.  After 
in  the  purchase  of  other  lands,  in  England  or  Wales,  in  her  death,  the 

fee  simple,  or  on  mortgage  or  in  the  funds ;  and  such  ^^^  sold  the 

escapes,  unuer  a 
securities  were  to  be  held  by  him  and  them,  upon  the  power  in  the 

trusts  aforesaid  :  and  Kennev  and  his  heirs  were  also  settlement, 

which  flifGCted 

empowered,  without  any  such  consent  or  concurrence  ^j^^  proceeds  to 

as  aforesaid,  to  make  sales  or  exchanges  of  any  such  be  inveiited  in 

the  purchase  of 
other  lands,  or  on  mortgage  or  in  the  funds,  and  the  securities  to 
be  held  on  the  trusts  aforesaid. 

Held  that,  on  the  wife's  death,  the  husband  became  equitable 
tenant  by  the  curtesy  of  the  estates,  and,  therefore,  was  entitled 
to  the  interest  of  the  purcbase-money,  during  his  life. 
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other  real  estates^  or  to  call  in  any  money  invested  on 
any  mortgage  or  mortgages  or  other  security  as  afore- 
saidf  with  liberty  to  alter,  vary  and  transpose  any  such 
security  or  securities,  from  time  to  time  and  as  often 
as  he  or  they  should  think  proper :  and  his  and  their 
receipts  were  to  be  sufficient  discharges  for  all  monies 
payable  to  him  or  them  under  the  trusts  aforesaid :  and 
William  Hughes  covenanted,  with  Kenney,  that  all  the 
property,  whether  real  or  personal,  to  which .  EUzabetk 
Hughes  or  he  in  her  right,  should  become  seised  or 
possessed  of  during  the  coverture,  should  be  conveyed 
and  assigned  unto  and  to  the  use  of  Kennty^  or 
other  the  trustee  or  trustees  for  the  time  being  of  the 
settlement,  upon  the  trusts  thereinbefore  expressed,  or 
such  of  them  as  should  be  then  subsisting ;  and  that 
Elizabeth  Hughes  should  be,  at  all  times,  indepen- 
dent of  him;  and  that  Kenneyy  his  heirs,  executors 
&c.,  and  every  trustee  to  be  appointed  as  therein- 
after mentioned,  should,  at  all  times  thereafter,  hold, 
as  well  the  premises  thereby  conveyed,  as  also  all  such 
after-acquired  properties  of  Elizabeth  Hughes^  upon  the 
trusts  aforesaid,  without  any  interruption  from  or  by 
William  Hughes^  his  heirs,  executors  8cc.,  or  any  person 
claiming  under  him. 

Mrs.  Hughes  died  in  March  1841,  without  having 
made  any  appointment  of  the  estates,  leaving  her  hus- 
band and  one  son  by  him,  surviving.  The  son  died,  an 
infant,  shortly  after  his  mother;  and  Robert  Jefferson^ 
the  son  of  his  maternal  uncle,  was  his  heir  and  also  the 
heir  of  his  mother. 

In  August  1841,  the  Defendant  Tyrer,  who  had  been 
appointed  a  trustee  of  the  settlement  in  the  place  of 
Kermey  deceased,  sold  the  estates  and  received  the 
purchase-money. 
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The  bill  was  filed  in  December  1843,  by  the  assignee  1844. 

of  WiUiam  Hughes  under  the  Insolvent  Debtors'  Act :      ' 
and  the  question  was  whether  William  Hughes,  was         Follett 
entitled  to  a  life  interest  in  the  proceeds  of  the  sale  of        rp 
the  estates,  as  tenant  by  the  curtesy  of  them  before 
tbey  were  sold. 

Mr.  Rolt,  for  the  PlaintiflF,  cited  Webb  v.  Lord 
Shaftesbury  (a\  Jackson  v.  Noble  (6),  and  Morgan  v. 
Morgan  (c),  where,  by  a  marriage  settlement,  the  in- 
tended wife's  estates  were  conveyed  to  a  trustee  in  fee, 
in  trust  for  her  separate  use  for  life,  with  power  to  her 
to  appoint  the  fee  by  deed  or  will,  and,  for  want  of 
appointment,  in  trust  for  her  and  her  heirs ;  and,  she 
having  died,  without  having  made  any  appointment, 
leaving  her  husband  and  a  son  surviving,  Sir  John 
Leach,  V.  C.  held  that*  notwithstanding  the  estates 
were  held,  during  the  wife's  life,  in  trust  for  her  sepa- 
rate use,  the  husband  was  entitled  to  be  tenant  by  the 
curtesy  of  the  equitable  inheritance  of  his  wife. 

Mr.  J.  V.  Prior,  for  the  Defendants,  said  that  the 
estates  were  settled  so  as  to  prevent  Mr.  Hughes  from 
taking  any  interest  in  them ;  and,  therefore,  he  did  not 
become  tenant  by  the  curtesy  of  them  on  the  death  of 
his  wife;  nor  could  he  claim  any  interest  in  the  money 
for  which  they  had  been  sold.  Hearle  v.  Greenbank  (d) ; 
Roberts  v.  Dixwell  (e). 

The  Vice-Chancellor  : 
This  case  is  precisely  similar  to  Morgan  v.  Morgan, 

(a)  3  Myl.  &  Keen,  599.  (d)  3  Atk.  695. 

(b)  a  Keen,  590.  (e)  1  Atk.  607. 

(c)  5  Madd.  408. 
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The  legal  estate  in  the  settled  property  was  vested  in 
Kenney^  in  trust  for  the  separate  use  of  Mrs.  Hrngkes^ 
during  her  life ;  with  remainder  for  such  person  or  per- 
sons as  she  should  appoint ;  and,  in  defoult  of  appoint- 
ment, in  trust  for  her  right  heirs.  So  that,  all  along, 
she  was  seised,  in  equity,  of  the  fee  simple  of  the 
estates,  with  power  to  defeat  that  seisin  eith^  wholly 
or  partially.  She  did  not,  however,  exerdse  that 
power ;  and*  therefore,  at  her  death,  she  was  aeifled  of 
the  equitable  inheritance  in  fee  simple,  and  her  husband 
became  equitable  tenant  by  the  curtesy  of  the  estates. 


After  her  death,  the  trustee  sold  the  estates ;  and,  as 
the  settlement  directs  that  the  purchaseHOiODey  shall 
be  invested  in  the  purchase  of  other  lands,  or  on  mort- 
gage or  other  securities,  and  that  the  securities  shall  be 
held  upon  the  trusts  aforesaid,  my  opinion  is  that,  from 
the  beginning,  the  purchase-money  was  impressed  with 
a  trust  which  made  it  bear  the  character  of  realty. 
The  consequence  is  that  the  husband,  or  rather  his 
assignee,  is  entitled  to  the  interest  of  the  purchase- 
money  during  his  life,  and,  on  his  death,  the  principal 
will  belong  to  the  Defendant  Jefferson^  as  heir  ex  park 
matemd. 
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PRATT  e.  PRATT.  1844 . 

■  •  '•  •  f  7th  June. 

Henry  COWPER,  Bsq.,   the '  testator   in  tKis      ~~^. 
canse,  by  his  will  datied  tbe  lltbbf  Jaii^  Y030;  gkre     Construction. 
to  Ihb  vtxwAJoupkPaulkiuir,  ISO/,  iil  Addition  to  a      Revocation. 
year's  wages,  which  he  had  bequeathed/  to  the  l^te^,  Testator  be- 
in  the  previous  part  of  his  will.     By  a  ebdtcil  Sated  queathed  a 
the  lIKh  of  February  1888,  he  revoked  tie  bequests  y^^**'*  ^««®s 
coDtained,  in  his  will,  in  favour  of  Joseph  Fatulkn^,  his  servant,  /.  F. 
and,  in  lieu  of  them,  gave  him  an  annuity  of  fifty  gdV  By  a  codicil,  he 
neas,  for  his  life.    By  another  codicil  dated  in  1846^,  ^^J^^^^ 
the  testator  expressed  himself  as  follows :  "  I  Henrp  gave  /.  F.  an 

Cotmr,  of  Tewin  Water,  in  the  county  of  Herts,  esq.,  annuity  in  lieu 
*  1       1  •     <•     1  !•  •!     11       •  .  •  oi  them.     By  a 

do  mue  this  further  codicil,  all  written  with  my  owh  subsequent  co- 

Ittod,  to  my  last  will  and  testament  bearing  date  the  dicil  he  revoked 
11th  day  of  June,  in  the  year  of  our  Lord  1880,  all  ^^^^/f  be-" 
written  also  with  my  own  hand  ;  that  is  to  say,  I  revoke  queathed  to 

every  rifl  therein  bequeathed  to  my  kUe  butler  Joseph  /•  ^'^  his  late 
„     „  ^     ^     ^  .  .    ,      >.     f     butler,  both  the 

Fauikiier,  both  the  one  years  wages  and  the  further  ^^e  year's 

pecuniary  legacy  of  160  L**  wages  and  the 

further  pecu- 
niary legacy  of 
Hie  testator  died  in  November  1840.  150  L 

Held  that  the 
annuity  given 
The  masier  having  reported  that  Faulkner  was  en-  by  the  prior 

titled  to  the  annuity  of  fifty  guineas,  the   residuary  codicil,  was  not 
legatees  excepted  to  the  report. 

Mr.  Bethett  and  Mr.  Hubbach,  in  support  of  the 
exception: 

Faulkner  left  the  testator^s  service  some  time  before 
the  date  of  the  second  codicil;  and  the  testator  notices 
that  fact ;  for  he  speaks  of  him  as  his  late  butler.    The 

Vol.  XIV.  k 
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words :  ''  therein  bequeathed ''  must  be  applied,  not  only 
to  the  will,  but  to  the  codicil  also,  that  is,  to  all  the 
papers  which,  collectirely,  constitute  the  will.  The  lega- 
cies given  by  the  will,  had  been  revoked  by  the  fiist 
codicil :  and,  therefore,  if  the  second  codicil  does  not 
revoke  the  gift  of  the  annuity,  it  has  no  operation  at  all. 
The  testator  clearly  intended  to  revoke,  by  his  second 
codicil,  all  the  benefits  which  Faulkner  was  entitled  to 
under  the  papers  which,  together,  constitute  his  will ; 
but  he  has  enumerated  those  benefits  imperfectly.  That 
circumstance,  however,  does  not  deprive  the  codicil  of 
the  effect  that  it  was  intended  to  have.  Read  v.  Back^ 
house  (a) ;  Crosbie  v.  MacDoual  (b). 


Mr.  Stuart  and  Mr.  F,  S.  Williams,  appeared  for 
Faulkner,  and 

Mr.  Anderdon  and  Mr.  Craig  for  the  executors. 

The  Vice-Chakcellor  : 
This  is  quite  a  ))Iain  case. 

The  testator,  in  his  second  codicil,  not  only  revokes 
every  gift  bequeathed  in  his  will  to  his  late  butler,  but 
mentions  what  those  gifts  are,  namely,  a  year's  wages 
and  a  further  pecuniary  legacy  of  150  /.  There  being, 
then,  no  ambiguity  in  his  language,  I  cannot  say  that  he 
meant  anything  but  what  he  has  expressed. 

The  exception,  therefore,  must  be  overruled. 


(a)  2  Ru88.  &  Myl.  546.  (6)  4  Ves.  610. 
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YOUDE  V.  JONES. 

1844: 
At  the  date  of  the  indenture  or  articles  of  tlie  18th      3^  and  4th 

October  1773  hereinafter  stated,   Thomas  Youde  was      .         "^'    ^ 

entitled,  in  fee  simple,  to  divers  freehold  messuages,  Deed. 

lands  and   hereditaments   situate   in  the   parishes  of     Construction. 

^^  1 773>  ^»  married  B.  who  was  seised  in  fee  of  estates  in  Den^ 
bishshire.  By  their  marriage  articles  they  covenanted  that  M,  and 
N*  should  stand  seised  of  B/s  estates  (which  were  mentioned  by 
their  names),  to  the  use  of  A.  and  B.  for  their  lives  and  the  life  of 
the  longer  liver  of  them,  remainder  to  the  use  of  their  first  and 
other  sons  in  tail.  B.  had  an  estate  in  Denbighshire^  called  Plas 
Modoc,  which  was  not  mentioned  in  the  articles.  A,  and  B.  had 
two  sons.  In  1802,  they  and  their  elder  son,  conveyed  all  their 
estates  including  Phs  Madoc  to  a  tenant  to  the  prcecipe^  and 
afterwards  suffered  recoveries  of  them,ybr  the  purpose  of  barring 
all  estates'taii,  reversions  and  remainders  in  the  estates,  and  rf- 
settling  them  to  such  uses  as  A,  and  B.  and  their  elder  son  should 
appoint,  and,  in  default,  to  A,  and  B.  for  their  lives  and  the  life 
of  the  longer  liver  of  them,  remainder  to  such  uses  as  the  elder 
son  should  appoint,  and,  in  default,  to  such  uses  as  the  said  estates 
toere  and  stood  limited  to  by  the  articles.  Held  that  the  ultimate 
limitation  was  xt^dly  inoperative  at  law,  and  that  it  had  no  etf'ect, 
in  equity,  upon  Plas  MadoCj  and  that,  subject  to  the  powers  and 
life  estates,  there  was  a  resulting  use,  as  to  it,  for  B,  in  fee. 

In  1809  (at  which  time  A.  was  dead),  B,  and  her  elder  son 
executed  deeds  and  suffered  recoveries,  by  which  (after  reciting 
that  the  son  had  contracted  for  the  purchase  of  B*%  life  interest  in 
the  estates,  except  as  thereinajter  mentioned)  they  appointed  the 
estates,  except  Fias  Madoc  (which  was  mentioned  to  be  but  was 
not,  thereinafter  more  particularly  described),  to  the  uses  after 
expressed ;  and  they  granted  the  estates  to  £•  J.  and  his  heirs, 
save  and  except  to  B,y  during  her  Ufe^  out  of  the  grants  the  estate 
called  Plas  Madoc,  to  hold  the  premises  thereby  granted  (except 
as  thereinbefore  excepted)  to  E  /.  and  his  heirs,  sttbject  as  to  Plas 
Madoc  to  a  mortgage  thereon,  to  uses,  which  were  declared  of  all 
the  estates,  the  last  being  for  the  elder  son  in  fee.  Held,  at 
law,  that  he  took  an  estate  in  fee  in  possession  in  Plas  Madoc » 
Held,  in  equity,  that  he  took,  at  the  least,  an  estate  in  fee  in  re- 
mainder expectant  on  B.*s  death,  in  Flas  Madoc, 
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1844. 


YOIIDE 
JORKS. 


Marriage* 
articles  of  Oci. 
1773- 


Ruthbiy  Llauvorog  and  Llanynys,  in  the  county  of 
Detibighy  and  Sarah  Edwards,  his  intended  wife,  was 
seised  in  fee  simple  of  (amongst  other  hereditaments) 
a  messuage  and  lands  called  Clochfwi^  and  other  here- 
ditaments in  the  parishes  of  Llangerrig  and  Llanidloes, 
in  the  county  of  Montgomery,  and  also  of  messuages, 
lands  and  other  hereditaments  situate  in  Rhydonen  and 
Dreuechan  and  elsewhere  in  the  parish  of  Lkmymfs; 
all  which  last-mentioned  hereditaments  were  within  the 
hundred  of  Ruthin,  in  the  county  of  Denbigh;  and  also 
of  a  capital  messuage,  with  the  land,  buildhigs,  gardens 
and  appurtenances  thereto  belonging,  called  Plas  Modoc, 
situate  in  the  parish  of  Rhuabon,  in  the  county  of  Den- 
bighy  and  other  messuages,  lands  and  heredUaments  toithin 
the  same  parish,  and  of  mines  of  coal  and  other  minerals 
under  the  same,  in  the  parish  of  Rhuabon* ;  and  which 
capital  messuage  and  other  hereditaments  were  situate 
in  the  hundreds  of  Broamfield  and  Youle,  in  the  county 
of  Denbigh. 

By  an  indenture  or  articles  of  settlement  dated  the 
18th  of  October  1773,  and  made  in  contemplation  of 
the  marriage  between  Thomas  Youde  and  Sarah  Ed- 
wards, they,  in  consideration  of  their  intended  marriage 
and  for  settling,  conveying  and  assuring  the  heredita* 
ments  thereinafter  mentioned  to  the  purposes  thereby 
declared,  covenanted  with  Richard  Parry  and  John 
Middleton  that,  in  case  the  marriage  should  take  effect, 
Parry  and  Middleton  should  stand  seised  of  all  the 
hereditaments  of  Thomas  Youde,  situate  in  the  parishes 
of  Ruthin,  Llanynys,  Llanvorog,  Clocaenvey  and 
Enenghtyd,  or    elsewhere  in  the  cotmty  of  Denbigh, 

^  The  Plas  Madoc  estate  and  the  mines  in  the  parish  of 
Rhuabon,  were  the  property  in  question  in  the  cause. 
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for  a  term  of  500  years  in  trust,  by  sale  of  all  or  any  1844. 

part  of  the  premises,  to  raise  such  sura  of  money  as      '        "^        ' 
would  be  sufficient  to  discharge  as  well  the  debts  of         Youdb 
ThonuiS  Ytnide,  as  also  the  then  incumbrances  upon  the  . 

estates  of  Sarah  Edwards,  called  Clockfan  and  Rhy- 
donen^  and  apply  the  same  in  exoneration  of  the 
charges  affecting  the  several  estates  as  therein  afore- 
said: and  all  that  capital  messuage,  lands,  heredita- 
ments and  premises  of  Sarah  Edwards,  called  Clockfan, 
and  all  other  her  real  estates  in  the  county  of  Mont- 
gamery,  and  also  all  that  other  capital  messuage,  with 
the  lands  and  other  appurtenances  thereunto  belonging, 
called  Rhydonen,  with  all  other  the  messuages,  lands 
and  hereditaments  of  Sarah  Edwards,  situate  in  the 
hundred  of  RtUhin,  in  the  county  of  Denbigh  *,  subject 
to  any  charge  affecting  the  same  after  the  sale  of  the 
estate  of  Thomas  Youde,  to  the  use  of  Thomas  Youde 
and  Sarah  his  then  intended  wife,  during  their  natural 
lives  and  the  life  of  the  longer  liver  of  them,  and,  from 
and  after  the  decease  of  the  survivor  of  them,  to  the  use 
of  the  first  and  other  sons  of  the  marriage  successively 
in  tail,  and,  for  default  of  such  issue,  to  the  use  of  the 
first  and  other  daughters  of  the  mamage  successively 
in  tail,  and,  for  default  of  such  issue,  to  the  use  of  first 
and  other  sons  of  Sarah  Edwards  by  any  after-taken 
husband,  successively  in  tail,  and,  for  default  of  such 
issne^to  the  use  of  her  first  and  other  daughters  by 
any  afler^taken  husband,  successively,  in  tail,  and, 
for  default  of  such  issue,  to  the  use  of  Thomas  Youde, 
his  heirs  and  assigns.  And  the  articles  contained  a 
power  enabling  either  Thomas  Youde,  Sarah  Youde, 
or  Parry  and  Middleton,  or  the  survivor  of  tliem,  to 

*  It  will  be  observed  that  Sarah  Edwards  s  property  in  the 
parish  of  Rhuabon,  was  not  mentioned  in  the  marriage- 
articles. 
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charge  the  premises  with  5,000/.  for  the  portions  of  the 
younger  children  of  the  intended  marriage. 

There  was  issue  of  the  marriage  four  children,  that  is 
to  say,  Thomas  Watkin  Youde,  who  was  the  eldest  son 
and  who  died  without  issue,  the  PlaintiflF  Edward  Yaude, 
Julia  Youde,  and  Harriet  Youde  who  afterwards  married 
Jacob  William  Hinde, 

Thomas  Watkin  Youde  attained   twenty-one   before 
August  1801. 

By  indentures  of  lease  and  release  of  the  11th  and  12th 

of  August  1801,  the  release  being  made  between  Thomas 

Youde  2Lud  Sarah  his  wife  and  Thomas  Watkin  Youde  of 

the  first  part,  George  Whitley  of  the  second  part,  John 

Jones  of  the  third  part  and  Bowen  Woosman  of  the 

fourth  part,  and  by  a  common  recovery  suffered  at  the 

Great  Session  for  the  county  of  Denbigh,  the  messuages, 

lands  and  hereditaments  in  the  parishes  of  Ruthin,  Llan- 

vorog  and  Llanynys  to  which  Thomas  Youde  was  entitled 

at  the  date  of  the  articles,  were  conreyed  and  assured, 

by  Thomas  Youde  and  Sarah  his  wife  and  Thomas  Wat- 

kin  Youde,  to  the  use  of  George  Whitley  for  a  term  of 

2,000  years,  subject  to  redemption  on  paytnent  of  7,8001. 

and  interest,  and,  subject  to  such  term,  to  such  uses  as 

Thomas  Youde  and  Sarah  his  wife  and  Thomas  Watlm 

Youde,  during  their  joint  lives,  or,  after  the  death  of 

either  of  them  the  said  TTiomas  Youde  and  Sarak  his 

wife,  then  as  the  survivor  of  them,  together  with  Thomas 

Watkin  Youde,  during  their  joint  lives,  by  any  deed  or 

deeds,  should  appoint,  and,  in  default  thereof,  to  the  use 

of  Thomas  Youde  and  Sarah  his  wife  during  their  lives 

and  the  life  of  the  longer  liver  of  them,  and,  after  the 

decease  of  the  survivor  of  them,  to  such  uses  as  I%omas 


YOUDE 
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Watkin  Yovde  should  after  the  decease  of  the  survivor  1844. 

of  them  appoint,  and,  in  default  thereof,  to  such  and  the 

same  uses,  upon  such  and  the  same  trusts,  and  for  such  and 

the  same  ends,  intents  and  purposes  as  the  same  stood         Jones 

limited  and  settled  to  immediately  before  the  execution 

of  the  indenture  now  in  statement,  or  such  of  them  as 

should  be  existing  or  capable  of  taking  effect. 

By  indentures  of  lease  and  relase,  bearing  date  the  Lease  and  re- 
Ist  and  2d  days  of  April  1802,  the  release  made  be-  J^'y^^J^gQ*'^^ 
tween  Thomas  Youde  and  Sarah  his  wife  and  Thomas 
Watkin  Youde  of  the  first  part,  Thomas  Longueville  Jones 
of  the  second  part,  and  Thomas  Shye  of  the  third  part,  it 
was  witnessed  that, /or  barring,  docking  and  extinguish-^ 
ing  all  estates  tail,  and  remainders  and  reversions  there- 
upon expectant  and  depending,  of  and  in  the  several  ca- 
pital and  other  messuages,  tenements,  mills,  lands,  tithes 
and  hereditaments  thereinafter  mentioned,  and  for  re- 
settling,  limiting,  conveying  and  assuring  the  same  here- 
ditaments to  and  for  the  uses,  ends,  intents  and  purposes 
thereinafter  expressed,  TTiomas  Youde  and  Sarah  his  wife 
and  Thofnas  WalJdn  Youde,  w[id  each  and  every  of  them, 
did  grant,  release  and  confirm  unto  Thomas  Longueville 
Jones  and  his  heirs,  all  the  capital  and  other  messuages, 
tenements,  farms,  mills,  lands  and  hereditaments  of  said 
Thomas  Youde  and  Sarah  his  wife  and  Thomas  Watkin 
Youde,  or  of  any  or  either  of  them,  situate  in  the  several 
parishes  of  Llangerrig,  Llanidloes,  Rhuabon,  Llangnys, 
LJanvorog,  Ruthin  and  Wrexham,  or  elsewhere  in  the 
several  counties  of  Montgomery  and  Denbigh,  and  also 
all  those  three-fourth  parts  or  portions  of  the  tithes  of 
com,  grain,  and  pulse  yearly  arising  in  the  township  of 
ChristionyddKenrick  in  the  county  oi Denbigh;  all  which 
hereditaments   were  therein   mentioned  to  have  been 
theretofore  the  estate  and  inheritance  of  Sarah  the  wife 
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1 844.  of  Thomas  Youde ;  to  hold  the  same  unto  and  to  the  nee 

of  Thomas  LonguevUk  Jones  and  his  heirs,  to  the  intent 
that  he  might  become  tenant  of  the  freehold  of  the  here- 

.  ^'  ditaments  thereby  granted  and  released  or  intended  so 

Jon  es 

to  be,  in  order  that  two  common  recoreries  might  be 
thereof  suffered  in  the  counties  of  Montgomery  and  Den^ 
high :  and  it  was  thereby  declared  that  such  recoTeries 
should  enure  to  and  for  such  uses,  ends,  intents  and  pur- 
posesy  and  under  and  subject  to  such  powers,  provisoes, 
limitations  and  agreements  as  Thomas  Youde  and  Sarah 
his  wife  and  Thomas  Wathin  Youde^  by  any  deed  or 
deeds  to  be  by  them  jointly  executed  at  any  time  or 
times  during  their  joint  lives,  should  appoint,  and,  in 
default  of  such  appointment,  to  the  use  o(  Thomas  Yomde 
and  Sarah  his  wife  during  their  joint  lives,  and,  after 
the  decease  of  either  of  them,  to  and  for  such  uses,  ends, 
intents  and  purposes,  and  under  and  subject  to  such 
powers,  provisoes,  limitations  and  agreements  as  TTkamas 
Watkin  Youde  and  the  survivor  of  Thomas  Youde  and 
Sarah  his  wife,  by  any  deed  or  deeds  to  be  by  them 
jointly  executed,  should,  from  time  to  time  during  the 
joint  lives  of  Thomas  Wathin  Youde  and  the  survivor 
of  Thomas  Youde  and  Sarah  his  wife,  appoint,  and,  in 
default  of  such  appointment,  to  the  use  of  the  sur- 
vivor of  Thomas  Youde  and  Sarah  his  wife,  for  his  or 
her  life,  and,  after  the  decease  of  the  longer  liver  (tf 
i  them,  in  case  Thomas  Waikin  Youde  should  be  then 

living,  to  and  for  such  uses,  ends,  intents  and  purposes 
as  Thomas  IVaikin  Youde  should  in  manner  therein 
mentioned  appoint,  and,  in  default  of  such  appointment, 
then  to,  for  and  upon  such  and  the  same  uses,  trusts, 
intents  and  purposes,  and  under  and  subject  to  such  and 
the  same  powers,  provisoes,  limitations  and  agreements 
as  the  said  hereditaments  and  premises  were  and  stood 
limited  to,   immediately  before  the    execution  of  the 
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indenture  now  in  statement^  by  virtue  of  the  articles  1844* 

of  the  18th  of  October  1773,  or  to,  for  and  upon  such 
of  them  as  should  be  then  existing  *, 


The  recoveries  were  suffered  accordingly. 

Thomas  Yaude  died  in  April  180G.  ^^otk  of 

ThamoB  Yaude. 

By  indentures  of  lease  and  appointment  and  release  Leoie  and  ap- 
bearing  date  the  21st  and  22d  December  1809,  the  ap-  ^jj**^^^ 
pointment  and  release  being  made  between  Sarah  Yaude  q^g^  and  aad 
of  the  first  part,  Thomas  W,  Youde  of  the  second  part,  I^^«  1809. 
the  Plaintiff  Edward  Youde  and  his  two  sisters,  Julia 
and  Harriet f  of  the  third  part,  Richard  Parry  of  the 
fourth  part,  Evan  Jones  of  the  fifth  part,  and  John  Hincks' 
man  and  Charles  Cole  of  the  sixth  part,  reciting  the  in- 
denture or  articles  of  settlement  of  the  18th  of  October 
1773  and  that  no  settlement  was  made  pursuant  thereto, 
and  that  Thomas  Youde  had  such  issue  by  Sarah  Youde 
as  before  mentioned,  all  of  whom  had  attained  twenty- 
one  ;  and  that  Middleton  was  dead ;  and  reciting  the 
indentures  of  August  1801  and  April  1802,  and  the 
recoveries  suffered  pursuant  thereto;  and  the  death  of 
Thomas  Youde;  and  that  Sarah  Youde  and   ITunnas 
IVaikim  Youde  afterwards  sold  such  parts  of  the  heredi- 
taments comprised  in  the  indentures  of  August  1801 
as  were  not  described  in  the  indenture  now  in  statement, 

*  If  the  hereditaments  in  the  parish  of  Rhuabtm  had  been 
comprised  in  the  instrument  of  October  17739  and  that 
instrument  had  been  a  conveyance  to  the  uses  therein  ex- 
pressed, there  could  have  been  00  doubt  that,  under  the 
deeds  and  recoveries  of  1803,  Thomas  Waikin  Youde,  and 
hii  brother,  took  successive  estates  tail,  subject  to  the  life« 
estates  and  powers,  thereby  created,  in  the  hereditaments 
in  the  parish  of  Rhuabon, 


YOUDE 

V 


138  CASES    IN    CHANCERY. 

1 844.  and,  out  of  the  proceeds,  paid  part  of  the  mortgage  debt 

due  to  Whit  ley  y  and  that  it  was  the  intent  and  agreement 
of  the  parties  to  the  indentures  of  August  1801  and 

j^'  April  1802,  that  the  power  contained  in  the  indenture 

or  articles  of  October  1773,  to  charge  the  hereditaments 
therein  comprised,  with  6,000/.  for  the  portions  of  the 
younger  children  of  Thomas  and  Sarah  Yaude,  and  also 
that  the  5,000  /.  thereby  charged  thereon  for  that  pur- 
pose in  default  of  the  exercise  of  such  power,  should  not 
be  destroyed  by  the  same  indentures  and  the  common 
recoveries,  and  that,  in  1807,  Sarah  Youde  conveyed  her 
life-estate  in  such  of  the  hereditaments  comprised  in  the 
indentures  of  April  1802  as  lay  in  the  county  of  Mont" 
gamery,  to  T.  Wathin  Youde,  in  consideration  of  her 
natural  love  and  affection  and  of  an  annuity  of  100  /.  by 
him  secured  to  be  paid  to  her  during  her  life  ;  and  that 
the  capital  messuage  and  lands  called  Plas  Madoc,  in 
the  parish  of  Rhuabotij  were  subject  to  a  mortgage-debt, 
the  original  principal  of  which  could  not  be  then  ascer- 
tained, but  that  the  mortgagee  was  in  the  receipt  of  the 
rents  thereof,  and  it  was  conjectured  that,  thereby,  his 
principal  debt  was  reduced  to  1,600/.,  and  that  the 
messuage  and  lands  called  Adwyrclawydf  in  the  parish 
of  fVrexhatny  being  other  part  of  the  hereditaments  com- 
prised in  the  last-mentioned  indentures,  were  subject 
to  a  mortgage-debt  of  800  /. ;  and  that  Sarah  Youde  was 
indebted  to  the  several  persons  mentioned  in  the  sche- 
dule to  the  indenture  now  in  statement,  in  sums  amount- 
ing to  3,888/.  175.  6(/.;  and  that  T.   W.  Youde  had 
contracted  with  her  for  the  purchase  of  her  life-estate 
in  the  messuages,  lands,  tithes,  and  other  hereditaments 
comprised  in  the  thereinbefore  recited  articles,  inden- 
tures and  common  recoveries,  except  such  of  them  as 
had  been  since  sold  (being  part  of  the  hereditaments 
to  which  Thomas  Youde  ^as,  at  the  date  of  the  articles. 
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entitled  as  afore8aid)i  and  such  others  of  them  in  which  1844. 

Sarah  Yaude  had  then  already  parted  with  her  life-estate  *        ' 
to  Thomas  WattUn  Youde  as  therein  aforesaid,  and  aiso  ^^oudb 

further  except  as  thereinafter  mentioned,  upon  the  terms  . 

w  ON  KS« 

that  he  should  pay  her  an  annuity  of  400  /•  during  her 
life,  to  be  secured  and  payable  as  thereinafter  men- 
tioned, and  that  he  should,  within  the  time  thereinafter 
expressed,  pay  all  her  debts  set  forth  in  the  schedule, 
and  should,  during  her  life,  pay  the  interest  of  the  debt 
remaining  due  to  Whitley  and  of  the  mortgage-debt  sup* 
posed  to  amount  to  1,600  /•  remaining  due  on  the  security 
of  the  messuage  and  lands  called  Pku  Madoc,  and  of  the 
mortgage-debt  of  800/.  secured  on  the  messuage  and  lands 
called  Adwyrclawyd\  and  that  the  power  of  charging 
the  hereditaments  comprised  in  the  articles,  with  not  ex«> 
ceeding  5,000/.  for  the  portions  of  the  younger  children 
of  the  then  intended  marriage,  and  the  5,000/.  agreed, 
by  the  articles,  to  be  charged  thereon  for  that  purpose 
in  default  of  the  exercise  of  such  power,  should  be  pre* 
served  or  continued ;  and  that,  for  effecting  the  several 
purposes  aforesaid,  the  messuages,  lands  and  other 
hereditaments  comprised  in  the  indentures  of  August 
1801  and  April  1802,  should  be  conveyed,  limited  and 
assured  to  the  uses  thereinafter  declared;  and  that 
Parry  was  desirous  of  being  discharged  from  tlie  trusts 
reposed  in  him,  by  the  articles,  for  raising  the  portions ; 
and  that  Sarah  Yonde  and  her  younger  children  had 
nominated  Hinchsman  and  Cole  to  be  trustees  of  the 
term  intended  to  be  thereinafter  created  for  raising  the 
5,000 L  for  such  portions :  It  was  witnessed  that,  in 
pursuance  of  the  recited  agreement  and  of  the  annuity 
of  400/.  intended  to  be  secured  to  Sarah  Youde,  she 
and  Thomas  W.  Youde,  in  exercise  of  the  power  reserved 
to  them  by  Uie  indenture  of  the  2d  of  April  1802  and 
the  common  recovery  suffered  pursuant  thereto,  and  of 
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1844.         all  other  powere,  did  appobt  that  all  the  cafHtal  and 
other  messuages,  lands,  tithes  and  other  h^editaments 
situate  in  the  parishes  of  Rhuaban,  Llanynys,  Lkmmmy, 
JovKs  Huihin,  and  Wrexham,  or  elsewhere  in  the  county  of 

Denbigh,  comprised,  or  intended  so  to  be,  in  the  lodeB- 
tures  of  the  1st  and  2d  of  April  1802  and  the  commoa 
recoveries  suffered  pursuant  thereto  (except  ike  cmpial 
messuage  called  Plas  Madoc,  wiih  its  offices  and  oiker 
appurtenances,  situate  in  the  parish  of  Rkuabom  im  tie 
county  of  Denbigh,  and  mines  and  minerals  in  and  under 
the  lands  and  hereditaments  by  the  indenture  now  in 
statement  appointed  or  any  of  them,  and  which  excepted 
hereditaments  and  premises  were,  in  the  said  indenture 
of  appointment  and  release  mentioned  to  be  thereinafter 
more  particularly  described),  should  from  tbenc^irth 
go  and  remain,  and  that  the  indenture  of  the  2d  day  of 
April  1802  and  the  common  recoveries  snfimd  pnrsii- 
ant  thereto,  should,  as  to  the  messuages,  lands^  tithes 
and  other  hereditaments  by  the  indenture  now  in  state- 
ment limited  and  appointed  or  intended  so  to  be  (except 
as  aforesaid),  operate  and  enure  to  the  uses  and  upon 
and  for  the  trusts,  intents  and  purposes,  and  with  and 
subject  to  the  powers  and  provisoes  thereinafter  de- 
clared and  contained  concerning  the  same:  and  the 
indenture  now  in  statement  further  witnessed  that,  in 
further  pursuance  of  the  therein  recited  agreement  and 
for  the  considerations  therein  aforesaid,  Sarah  Youde  and 
Thomas  Watkin  Youde,  and  each  of  them  did^  thereby, 
grant,  release  and  confirm,  and  Parry  did  release  to 
Evan  Jones  and  his  heirs,  all  the  messuages,  lands  and 
other  hereditaments  situate  in  the  parishes  of  JRirtAtii, 
Uanvorog,  Llanynys,  Clocaenvey  and  Enenghtyd  or  any 
of  them,  or  elsewhere  in  the  county  of  Denbigh,  com* 
prised  or  intended  so  to  be  in  the  indentures  of  the 
11th  and  12th  of  August  1801  and  the  common  reco- 
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Teries  suffered  pursuant  thereto,  and  in  the  same  inden- 
tures and  the  indenture  now  in  statement  described  (all 
which  hereditaments  were  mentioned,  in  the  indenture 
now  in  statement,  to  have  been  the  estate  of  Thomas 
Yaude  at  the  time  of  the  execution  of  the  articles  of  the 
18th  of  October  1778),  and  also  all  the  capital  and 
other  messuages,  lands,  tithes  and  other  hereditaments 
sitiuite  in  the  parishes  of  Rhuaban,  Llanynys,  Llanvoroff, 
Rmihin,  Wrexhmn  and  ChristUnufdd  Kenrick  or  any  of 
them,  or  elsewhere  in  the  county  of  Denbigh,  com- 
prised or  intended  so  to  be  in  the  indentures  of  the 
1st  and  2d  of  April  1802  and  the  recoveries  suffered 
pursuant  thereto,  and  in  the  same  indentures  and  the 
indenture  now  in  statement  particularly  described ;  all 
which  last-mentioned  capital  and  other  messuages, 
lands,  tithes  and  hereditaments  were  mentioned  in  the 
indenture  now  in  statement,  to  have  been  the  estate  of 
Sarak  Taude  at  the  time  of  the  execution  of  the  articles 
of  October  1778  (save  and  except  from  and  out  of  the 
grant  and  release  by  the  indenture  now  in  statement 
made^  such  parts  of  the  hereditaments  comprised  in  the 
indentures  of  the  11th  and  12th  of  August  1801,  as  had 
been  then  since  sold  and  disposed  of  as  in  the  indenture 
now  in  statement  mentioned,  and  also  certain  tenements 
in  the  parish  of  Llanvorog  in  the  indenture  now  in 
statement  described  and  therein  mentioned  to  be  pro- 
posed to  be  shortly  sold  by  Sarah  Youde  and  Thomas 
Watkin  Yotuk,  and  Ukewise  save  and  except  to  Sarah 
Yomde  and  her  iusigns,  during  her  life,  from  and  out  of 
ike  said  grant  and  release,  the  capital  messuage,  called 
Plas  Madoc,  sitnate  in  the  parish  of  Rhuabon  in  the 
county  of  Denbig\  with  the  out-offices,  bams,  gardens, 
orchards,  court,  and  other  appurtenances  thereto  be- 
longing, and  also  save  and  except  in  like  manner  as 
last  mentioned,  all  mines,  veins  and  seams  of  iron,  iron- 
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1844.  stonei  lead,  copper,  coals,  and  other  mines  and  minerals 

in  or  under  the  said  messuages,  lands  and  hereditaments 
by  the  indenture  now  in  statement  released,  or  any  of 
them,  with  such  right  and  liberty  to  dig  and  get  the 
same,  and  to  do  all  things  necessary  in  that  behalf,  as 
Sarah  Youde  then  had  or  was  in  any  manner  entitled  to) ; 
and  all  the  estate,  right  and  interest  o(  Sarah  Yamde  and 
nomas  W.  Youde  and  each  of  them,  in  or  to  the  said 
hereditaments  :  To  hold  the  premises  thereby  released 
(except  as  thereinbefore  excepted)  unto  £90*  •Times, 
his  heirs  and  assigns,  subject  nevertheless  (as  to  such  of 
the  messuages,  lands  and  other  hereditaments  com- 
prised in  the  indentures  of  the  1 1th  and  12th  of  August 
1801  as  were,  in  the  indenture  now  in  statement,  re- 
leased) to  the  mortgage  debt  of  3,800  /.  remaining  due 
to  Whitley,  and  subject,  as  to  the  messuage  and  lands 
called  Plas  Madoc^  being  part  of  the  hereditaments 
comprised  in  the  indenture  of  the  2d  of  April  180S, 
to  the  mortgage  debt  then  remaining  due   upon  the 
security  thereof,  supposed   to  amount  to   1,600/.  or 
thereabouts,  and  subject,  as  to  the  messuage  and  lands 
called  Adwyrclawyd,  being  other  part  of  the  heredita- 
ments comprised  in  the  same  indenture,  to  the  mortgage 
debt  of  800  /•  then  owing  on  the  security  thereof,  tc^ther 
with  the  interest  for  those  three  sums ;  and  as  to  oil  the 
hereditaments  by  the  indenture  now  in  statement  released, 
so  subject  respectively  as  aforesaid,  to  the  uses  and  upon 
the  trusts  thereinafter  declared  concerning  the  same: 
and  it  was  thereby  declared  that,  as  well   the  direc- 
tion,  limitation  and   appointment,  as  the   grant  and 
release  thereby  made  should  enure  and  that  the  mes- 
suages, lands,  tithes  and  other  hereditaments  therein 
comprised  or  intended  so  to  be,  should,  thenceforth, 
remain  to  the  uses  and  upon  and  for  the  trusts,  intents 
and  purposes  and  with   and   subject  to   the  powers 
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and  provisoes  thereinafter  declared  and  contained 
concerning  the  same  (that  is  to  say)  to  the  use  of 
Sincksman  and  Cole,  for  the  term  of  1,000  years,  to 
be  computed  from  the  day  next  before  the  day  of 
the  date  of  the  indenture  now  in  statement,  but  upon 
the  trusts  thereinafter  declared,  and,  subject  thereto,  to 
the  use  that  Sarah  Youde  and  her  assigns  might  re- 
ceive, during  her  life,  an  annuity  of  400/.,  to  be  charged 
upon  and  yearly  payable  out  of  all  and  singular  the  said 
messuages,  lands,  tithes  and  hereditaments  by  the 
indenture  now  in  statement  conveyed  as  aforesaid,  or 
intended  so  to  be ;  and,  as  to  the  messuages,  lands  and 
other  hereditaments  by  the  indenture  now  in  statement 
conveyed  as  aforesaid,  subject  to  such  prior  incum- 
brances as  thereinbefore  mentioned,  and  also  subject  to 
the  term  of  1,000  years  and  to  the  annuity  of  400/., 
to  the  use  of  Thomcu  W.  Youde,  his  heirs  and  assigns, 
and  for  no  other  intent  or  purpose.  The  trusts  of  the 
term  were  for  securing  the  annuity  and  raising  the 
6,000  L  for  the  portions  of  Edward  Youde  and  his  sisters. 
And  Thomas  W.  Youde  covenanted,  with  Sarah  Youde, 
to  pay  the  annuity  of  400/.,  and  the  debts  mentioned  in 
the  schedule,  and,  during  her  life,  to  keep  down  the 
interest  upon  the  three  mortgage  debts  of  3,300/., 
1,600/,,  and  800/.:  and  Parry  released  and  surren- 
dered, to  Thomas  W.  Youde  and  his  heirs,  such  of  the 
hereditaments  by  the  articles  of  October  1773  vested  in 
turn  and  Middleton  in  trust  for  raising  the  portions,  as 
had  not  been  sold  nor  were  comprised  in  the  former 
part  of  the  indenture  now  in  statement. 


1844. 


Thomas  Watkin  Youde,  by  his  will  dated  the  4th  of  j^rm  ^f 
March  1820,  devised  all  his  messuages,  lands,  tene-  T,  W.  Youde. 
ments,  tithes  and  real  estates  in  the  counties  of  Denbigh, 
Montgomery  and  Salop,  or  elsewhere,  which  he  was 
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seised  of  or  beneficially  entitled  to  or  interested  in,  either 
in  possession  or  expectancy,  to  trustees  in  fise,  upon 
certain  trusts. 

He  died  on  the  24th  of  August  1821,  without  issue. 

Sarah  Youde  made  her  will  dated  the  22d  of  June 
1835,  which  was,  partly,  as  follows :  ^  I  give  and  devise 
all  that  my  capital  messuage  called  Phis  Madoc,  toge- 
ther with  the  bams,  stables  and  outbuildings,  gardens, 
lands  and  appurtenances  thereunto  belonging,  situate  in 
the  parish  of  Rhuabon  in  the  county  of  Denbigh,  ojnd 
now  in  the  several  holdings  of  myself,  unto  my  daughter 
Julia  Youde,  for  and  during  the  term  of  her  natural  life, 
and  from  and  immediately  after  her  decease,  I  give  and 
devise  the  same  premises  unto  my  daughter  Harriet, 
the  wife  o{  Jacob  William  Hinde,  esq.,  her  heirs  and 
assigns  for  ever.  I  give  and  devise  all  my  coal  mines 
and  other  minerals,  of  what  nature  or  kind  soever, 
situate  in,  upon  or  under  all  the  lands  comprised  in  and 
belonging  to  Flos  Madoc  estate  in  the  parish  of  JSAva- 
hon  aforesaid,  unto  my  two  daughters,  Julia  Youde  and 
Harriet  Hinde,  share  and  share  alike,  to  take  as  tenants 
in  common,  their  respective  heirs  and  assigns  for  ever. 
I  also  give  and  devise  all  the  rest  of  my  real  estates 
whereof  I  may  die  seised  or  entitled  to,  unto  my  said 
two  daughters,  share  and  share  alike,  to  take  as  tenants 
in  common,  and  to  their  respective  heirs  and  assigns 
for  ever." 


Death  tf 
Sarah  Youde. 

BiUJiled. 


She  died  in  January  1838. 

In  August  1838,  Edward  Youde  filed  his  bill  in  the 
Court  of  Chancery  against  the  trustees  of  his  brother's 
will,  his  sisters  and  other  persons,  praying  (amongst 
other  things)  that  his  brother's  will  might  be  established 
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and  the  trusts  thereof  performed  under  the  decree  of  the  1^44. 

Court ;  and  that  an  account  might  be  taken  of  the  real 
estates  devised  by  the  will,  and  that  it  might  be  ascer- 
tained and  declared  whether  or  no  the  mansion-house 
called  Plas  Modoc,  and  the  out-offices,  buildings,  lands, 
gardens,  orchards,  and  appurtenances  thereunto  belong* 
ing,  and  the  mines  and  minerals  so  as  aforesaid  ex- 
cepted in  the  indenture  of  the  22d  of  December  1809,  or 
any  and  what  parts  or  part  thereof,  were  or  was  devised, 
or  passed  by  the  will ;  and  that  the  rights  and  interests 
of  the  parties  to  the  suit,  in  such  mansion-house,  mines, 
minerals  and  hereditaments,  might  be  ascertained  and 
declared. 

The  cause  was  heard,  on  the  13th  of  December  1842,  Decree. 
before  the  Vict' Chancellor ^  who  directed  that  a  case 
should  be  made  for  the  opinion  of  the  Judges  of  the  Case  sent  to 
Court  of  Queen's  Bench,  upon  the  indentures  of  the  Q-  ^' 
Ist  and  2d  of  April  1802  and  the  21st  and  22d  of  De- 
cember 1809,  and  that  the  questions  should  be, 

iBt.  Whether,  under  the  indentures  of  lease  and  re-  Quest ious. 
lease  of  the  1st  and  2d  of  April  1802  and  the  common 
recoveries  suffered  in  pursuance  thereof,  or  any  of 
them,  Sarah  Youde  was  entitled  to  any  and  what  estate 
or  estates  of  and  in  the  capital  messuage  or  mansion- 
house  with  the  lands,  buildings,  gardens,  and  appurte- 
nances thereunto  belonging,  called  Plas  Madocy  situate 
in  the  parish  of  Rhuabon  in  the  county  of  Denbigh,  and 
other  the  messuages,  lands  and  hereditaments  situate 
within  the  parish  of  llhuabon,  and  the  mines  of  coal, 
iron  and  minerals  in  or  under  the  lands  and  heredi- 
taments in  the  parish  of  lihuabon,  or  of  or  in  any 
and  which  of  them ;  and  whether,  under  the  same 
indentures    and  recoveries,   or  any  of  them,   Edward 
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ges. 


Yaude  took  or  was  entitled  to  any  and  what  estate  or 
estates  of  or  in  the  same  capital  messuage  or  mansioa- 
house,  with  the  lands,  buildings,  gardens  and  appurte* 
nances  thereunto  belonging,  called  Plas  Madoc,  and 
other  the  messuages,  lands  and  hereditaments  situate 
within  the  parish  of  Rhuabouj  and  the  mines  of  coal, 
iron  and  minerals  in  or  under  the  lands  in  the  parish  of 
Rhiuibonf  or  of  or  in  any  and  which  of  them. 

2d,  Whether,  under  and  by  virtue  of  the  indentures 
of  lease  and  appointment  and  release  of  the  21st  and 
22d  of  December  1809,  Thomas  Watkin  Youde  took  or 
became  entitled  to  any  and  what  estate  or  estates  of  and 
in  the  capital  messuage  or  mansion  house  called  Plas 
Madoc,  with  the  out-offices,  barns,  gardens,  orchards, 
courts,  and  other  appurtenances  thereunto  then  belong- 
ing, and  the  mines,  veins  and  seams  of  iron,  ironstone, 
copper,  coals  and  other  mines  and  minerals,  in  or 
under  the  lands  and  hereditaments,  by  such  indenture 
of  appointment  and  release,  appointed  or  released,  or 
of  or  in  any  and  which  of  them :  and  the  indenture 
or  articles  of  settlement  of  the  18th  of  October  1773, 
the  indentures  of  the  1st  and  2d  of  April  1802,  and  the 
indentures  of  the  21st  and  22d  of  December  1809,  were 
to  be  considered  as  part  of  the  case,  and  the  same,  or 
any  of  them,  might  be  referred  to,  by  the  parties  or  any 
of  them,  or  by  the  Court,  as  part  of  the  case. 

Tlie  Judges  certified  that  the  case  had  been  argued 
before  them,  and  that  they  were  of  opinion  that  Sartik 
Youde,  under  the  indentures  of  the  1st  and  2d  of  April 
1802  and  the  recoveries  suffered  in  pursuance  thereof 
was  entitled  to  a  life-estate  in  the  premises  in  question, 
and  that  the  Plaintiff  Edward  Youde  was  entitled,  under 
the  same  indentures  and  recoveries,  to  an  estate-tail  in 
those  premises. 
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And  that  they  were  also  of  opinion  that  the  inden-  1844. 

turefl  of  the  2l8t  and  22d  of  December  1809,  did  not  "" ' ' 

entitle  Thomoi  Waikin  Youde  to  any  estate  in  the  pre-         Youde 
miaes  in  question.  ,  ^' 

JONR». 

On  the  3d  of  June  1844,  the  cause  came  on  to  be  Hearing  for 

heard  for  further  directions  on  the  Judges'  certificate,  fil^^  *^^^' 
when 

Mr.  Stuart  and  Mr.  Bacon,  for  Julia  Youde  and 
Jacob  William  Hinde  and  Harriet  his  wife,  and  Mr. 
Koe,  Mr.  Anderdon  and  Mr.  Parry  for  the  parties 
claiming  under  Thomas  Wathin  Youde,  argued  against 
the  certificate. 

Mr.  Simphinson,  Mr.  Bethell,  Mr.  Coote,  Mr.  Daniel 
and  Mr.  Montagu,  for  the  Plaintiff  and  parties  claiming 
under  him,  supported  the  certificate. 

Mr.  Wray,  Mr.  Tennant  and  Mr.  Campbell  appeared 
for  the  other  parties. 

The  Vice-Chancellor  : 

I  regret  that  I  cannot  accede  to  the  opinion  of  the 
Judges  of  the  Court  of  Queen's  Bench,  though  I  think 
that  they  have  taken  the  right  view  of  what  the  parties 
to  the  deeds  stated  in  the  case»  intended. 

By  the  rules  of  law  you  must  be  governed  by  the 
words  which  are  found  in  a  written  instrument ;  and 
yoa  are  not  at  liberty  to  go  out  of  the  words  for  the 
sake  of  giving  an  efiect  to  the  instrument  which  the 
words  do  not  allow.    Where  an  estate  is  limited  to  such 

L  2 


148 


CASES    IN    CHANCERY. 


1844. 


YOUDB 

Jones. 


uses  as  A.  shall  appointi  it  is  very  common  for  the  donee 
of  the  power  to  make  what  he  calls  an  appointment  to 
uses,  by  appointing  to  £.  to  the  uses  expressed.  In 
which  case  the  appointment,  contrary  to  the  intention 
of  both  paities,  vests  the  legal  estate  in  B. :  but,  not- 
withstanduig,  a  construction  cannot  be  put  on  the  deed, 
according  to  the  intention. 


The  case  stands  thus :  By  the  articles  of  1773,  the 
intended  husband  and  wife  covenanted  with  Parry  and 
Middleion,  that  those  gentlemen  should  stand  seised  of 
the  tenements  therein  mentioned  to  certain  uses  and 
ppon  certain  trusts  which  are  afterwards  expressed. 
But  that  was  no  limitation  of  the  tenements  at  law; 
the  estates  which  the  covenanting  parties  had  in  their 
tenements  respectively,  remained  in  them  ader  the 
execution  of  the  articles  just  as  they  did  before: 
although  I  admit  that,  in  the  contemplation  of  a  court 
of  equity,  the  estates  were  bound  by  the  agreement,  and 
that  this  Court  would  have  had  no  difficulty  in  enforcing 
a  conveyance  by  the  husband  and  wife,  of  the  estates 
vested  in  them,  to  the  uses  and  upon  the  trusts  expressed 
in  the  articles. 


In  1801,  there  was  what  is  called  a  resettlement  of 
the  husband's  estates,  which,  it  appears,  were  situate  m 
the  county  of  Denbigh.  Then  the  deeds  of  1802  were 
prepared,  in  order,  as  I  infer,  to  affect  the  estates  of  the 
wife,  but  not  to  affect,  in  any  manner,  the  estates  of  the 
husband,  which  had  been  resettled  by  the  deed  of  1801. 
But,  when  I  find,  in  those  deeds,  that  the  husband  and 
the  wife  and  the  eldest  son  convey  all  and  singular  the 
hereditaments  of  them  or  any  or  either  of  them,  in  the 
counties  of  Montgomery  and  Denbigh,  it  is  impossible 
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not  to  say  that,  so  far  as  those  deeds  operated  at  law,  1844. 

the  estates  of  the  husband,  were  affected  by  them,  not- 
withstanding the  statement :  *^  all  which  hereditaments 
and  premises  were  heretofore  the  estate  and  inheritance  Jones 
of  Sarah  the  wife  of  the  said  Thomas  Youde;*^  inas- 
much as  the  estates  of  the  husband,  as  well  as  the 
estates  of  the  wife,  were  included  in  the  previous  de- 
scription, and  that  description  cannot  be  cut  down  by 
the  subsequent  statement. 

Then  come  the  usual  formal  words  about  the  suffer- 
ing of  a  recovery  :  and,  afterwards,  the  uses  to  which 
the  recovery  was  to  enure  are  declared  in  one  continued 
sentence  terminating  with  the  words :  **  to,  for  and  upon 
such  and  the  same  uses,  trusts,  intents  and  purposes, 
and  under  and  subject  to  such  and  the  same  powers, 
provisoes,  limitations  and  agreements  as  the  said  here* 
ditaments  and  premises  were  and  stood  limited  to,  imme- 
diately before  the  execution  of  these  presents,  by  virtue 
of  the  articles  of  settlement  made  previous  to  and  in  con- 
templation of  the  marriage  of  the  said  Thomas  Yotideand 
Sarah  his  wife."  Now,  in  point  of  fact,  none  of  the  here- 
ditaments and  premises  stood  limited  to  any  uses  or  upon 
any  trusts  by  virtue  of  the  articles  of  1773.  The  estates 
of  the  husband  did  stand  limited  to  certain  uses  by  virtue 
of  the  deeds  and  recovery  of  1801 ;  but  the  estates  of 
the  wife,  did  not  stand  limited  to  any  uses  whatever; 
and,  as  the  expression ;  *^  the  said  hereditaments  and 
premises,^'  included  the  estates  of  the  wife  as  well  as 
the  estates  of  the  husband,  there  were  no  uses  to  which 
the  said  hereditaments  and  premises  stood  limited ;  and, 
therefore,  I  think  that,  in  a  court  of  law  at  least,  tliat 
limitation,  which  is  expressed  in  plain  and  unambiguous 
terms,  ought  to  be  held  void. 
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The  learned  Judges  however  have  thought  proper  to 
give  effect  to  that  limitation ;  and  have  put  a  ooDBtruc- 
tion  upon  the  terms  of  it^  which,  I  admit  to  be  coDsistoit 
with  what  may  be  reasonably  supposed  to  have  been 
the  intention  of  the  parties,  but  which,  in  my  humble 
opinion,  those  terms  ought  not  to  receive,  except,  per* 
haps,  in  a  court  of  equity. 

The  consequence  is  that  I  must  direct  the  case  to  be 
taken  to  another  court  of  law. 


Case  sent  to  the       The  case  was,  accordingly,  taken  to  the  Court  of 
Exchequer.  Exchequer,  and  was  argued   before   Barons   Gurney, 

Parke  and  Rolfe  in  Michaelmas  term  1844. 


Certificate  of 
the  Barons, 


On  the  27th  of  November  1844  those  learned  Judges 
certified,  in  answer  to  the  first  question,  that,  under  the 
indentures  of  lease  and  release  of  the  1st  and  2d  of 
April  1802  and  the  common  recoveries  suffered  in  pu^ 
suance  thereof,  Sarah  Yaude  took  an  estate  for  the  joint 
lives  of  herself  and  Thomas  Youde  *,  with  remainder  to 
the  survivor  for  life,  with  a  resulting  use,  after  the  expi- 
ration of  the  prior  estates,  to  herself  in  fee,  in  the  capital 
messuage  or  mansion-bouse,  with  the  lands,  buildings, 
gardens  and  appurtenances  thereunto  belonging,  called 
Plas  Madoc^  situate  in  the  parish  of  Rhuabon  in  the 
county  of  Denbigh^  and  other  the  messuages,  lands  and 
hereditaments  situate  in  the  parish  of  Rhuabon^  and  the 
mines  of  coal,  iron  and  minerals  in  or  under  the  lands 
and  hereditaments  in  the  parish  of  Rhruiban : 

And,  in  answer  to  the  second  question,  that,  under  and 
by  virtue  of  the  indentures  of  lease,  and  appointment  and 
release  of  the  21st  and  22d  of  December  1809,  Thomas 


♦  See  potty  152. 
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Watkin  Youde  became  entitled  to  an  estate  in  fee,  of  and  1844. 

in  the  capital  messuage  or  mansion-house  called  Plas 

Mttdoc,  with  the  out-ofBces,  baras,  gardens,  orchards, 

courts  and  other  appurtenances  thereunto  thai  belong-        Jqkes 

ingy  and  the  mines,  veins  and  seams  of  iron,  ironstone, 

lead,  copper,  coals  and  other  mines  and  minerals  in  or 

under  the  lands  and  hereditaments  by  such  indenture  of 

appointment  and  release  appointed  or  released,  subject 

to  the  mortgages  affecting  the  same  and  the  term  of 

1,000  years  in  the  said  deed  mentioned  (a). 


The  cause  now  came  on  to  be  heard  for  further  direc-         1845 : 
tions,  on  the  certificate  returned  by  the  Barons  of  the  «3d,  «5th,  2Cnh 
Court  of  Exchequer.  29th  April. 

Mr.  SimpkinsoHy  Mr.  Coote,  and  Mr.  Montagu,  for  the 
Plaintiff,  contended  that  the  view  of  the  case  taken  by 
the  Judges  of  the  Court  of  Queen's  Bench,  was  right : 
that  the  uses  and  trusts  expressed  in  the  articles  of  1773, 
were  incorporated,  by  reference,  in  the  release  of  April 
1802;  and,  therefore,  the  release  ought  to  have  the 
same  effect  given  to  it,  as  if  the  uses  and  trusts  of  the 
articles  had  been  repeated  in  it :  that  a  conveyance  to 
uses  was  not  subject  to  the  same  strict  rules  of  con- 
stniction  as  a  conveyance  at  common  law,  but  was 
construed,  even  in  a  court  of  law,  according  to  the  in- 
tention of  the  parties ;  and,  therefore,  it  was  not  neces- 
sary, where  the  uses  of  it  were  declared  by  reference, 
that  the  uses  referred  to,  should  be  actually  created  ;  all 
that  was  requisite,  was  to  show  what  uses  the  parties 
intended :  that  all  difficulty  in  this  case  would  be  re- 
moved by  introducing  the  word,  "  equitably,"  before  the 

{a)  See  13  Mees.  St  Wels.  534. 
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1845.  word,  *  limited,"  which  might  be  legitimately  done;  as 

it  was  quite  plain  that  the  parties,  when  they  spoke  of 
uses  created  by  marriage  articles,  could  not  haire  meant 

Jukes.  ^^  ^^^^^  ^  '^S^'  ^^^  •  ^^^^>  ^^  ^®  Barons  of  the  Exche- 
quer were  right  in  holding  that  there  was  a  resulting  use 
in  fee  in  favour  of  Mrs.  Youde,  it  resulted  to  her  subject 
to  the  equities  arising  oat  of  the  release  of  1802. 

Mr.  Bethell  and  Mr.  Daniel,  for  the  parties  claiming 
under  the  Plaintiff,  said  that  the  case  had  been  erro- 
neously framed,  and,  therefore,  a  new  case  ought  to  be 
sent  to  a  court  of  law,  in  which  the  articles  ought  to  be 
stated  as  a  conveyance  of  all  the  estates,  including  Plas 
Madoc  (which  the  parties  evidently  considered  to  be 
comprised  in  the  aiticles),  to  legal  uses,  to  which  alone 
a  court  of  law  could  have  regard ;  and,  that  being  so, 
the  decision  of  the  Barons  must  be  considered  as  a  de- 
cision with  respect  to  legal  uses  (6)  only :  that,  if  the 
ultimate  limitation  in  the  release  of  1802  was  abortive, 
the  recitals  and  the  operative  part  of  the  release  of  1809, 
amounted  to  a  sufficient  declaration  of  use  with  respect 
to  that  portion  of  interest  in  the  estates  as  to  which  the 
parties  had  made  an  ineffectual  declaration;  for,  through- 
out that  deed,  the  parties  treated  the  estates  as  being 
subject  to  the  uses  expressed  in  the  articles  of  177<i; 
and,  therefore,  it  might  be  considered  as  a  supplemental 
declaration  of  uses.  Houston  v.  Hughes  (c) ;  SmUh  ▼• 
Packhurst  (d) ;  Bliss  v.  Collins  (e). 

In  the  course  of  the  argument,  the  Vice-Chancellor 
observed  that  the  certificate  stated  that,  under  the  in- 
dentures and  recoveries  of  1802,  Mrs.  Yaude  took  an 

{b)  See  13  Mees.  &  Wels.         (d)  3  Atk.  135. 
,04^.  (e)  1  Jac.  &  Walk.  426. 

(c)  G  Barn,  &  Cress.  403. 
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estate  for  the  joint  lives  of  herself  and  Thomas  Youde ;  1845. 

ifrhereas  Tkamas  and  Sarah  Youde  took  an  estate  for     ^        "        ' 

their  joint  lives,  with  remainder  to  the  survivor  of  them  *  ouob 

for  life.  1 

Jones. 

■ 

On  Mr.  Stuart  rising  to  address  the  Court  on  behalf 
of  Julia  Youde  and  J.  If,  Hinde  and  Harriet  his  wife. 

The  Vice-Chancellor  said: 

I  do  not  wish  to  hear  any  argument  in  favour  of  the  Judgment  as  to 
opinion  of  the  Barons  of  the  Exchequer  on-  the  first  ^p^^^^^^  7"^*- 
question  :  it  appears  to  me  to  be  perfectly  right. 

If  parties  use  language  which  is  clear  and  distinct, 
although  it  may  be  founded  on  a  mistake,  the  law  re- 
quires me  to  give  to  the  words  their  true  meaning. 

There  is,  no  doubt,  a  double  mistake  in  the  words 
which  compose  the  ultimate  limitation  in  the  release  of 
1II02.  For,  in  the  first  place,  the  Plas  Madoc  estate, 
which  is  a  portion  of  the  hereditaments  included  in  the 
release,  was  not  comprised  in  the  articles  of  1773 ;  and, 
therefore,  it  was  not  even  attempted  to  be  limited  to 
any  use  or  uses  by  the  articles :  and,  in  the  next  place, 
the  articles  did  not,  in  fact,  limit  any  uses.  Conse- 
quently the  hereditaments  comprised  in  the  release,  did 
not  stand  Hmited  to  any  uses  immediately  before  the 
execution  of  that  deed,  by  virtue  of  the  articles  of 
1773. 

Mr.  Stuart  and  Mr.  Bacon,  for  Julia  Youde  and  J.  W.  Argument  on 
IJiiide  and  HarrUt  his  wife,  said  that  it  was  evident,  *^*^^'*^  question. 
from  the  recitals  in   the  appointment  and  release  of 
1809,  that  it  was  the  intention  of  the  parties  to  exclude 
P/as  Madoc,  entirely,  from  the  operation  of  that  deed : 
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1845. 


and  tbat^  accordingly,  it  was  wholly  excepted  out  of  the 
appointment,  and  that  it  was  excepted  out  of  tlie  grant, 
during  the  life  of  Mrs.  Yotide,  because  the  parties  con- 
sidered that  a  life-interest  was  all  the  interest  that  she 
had  in  that  estate.  - 


Mr.  Wakefield,  Mr.  Koe,  Mr.  Anderdon,  Mr.  Parr^j 
Mr.  Wray,  Mr.  Tennant  and  Mr.  Stinton,  appeared  for 
the  other  parties. 

The  Vice-Chancellor  ; 

Judgment  on  I  have  before  expressed  my  opinion  with  respect  to 

secottd  quettiott,    thg  certificate  upon  the  first  question.     I  have,  since, 

read  the  case  twice  over,  and  my  opinion  is  that  the 
certificate  is  right  with  respect  to  the  second  questimi. 

It  is  quite  plain  that  the  parties  to  the  deeds  of  1809, 
intended  that  all  the  interest  which  Sarah  Youde  had  in 
the  tenements  in  Rhuabon,  should  be  sold,  except  Pka 
Madoc.  It  is  evident  also  that  they  supposed  that  she  had 
only  a  life-interest  in  tliat  estate.  Then  the  person  who 
prepared  the  deed  of  the  22d  of  December  1809,  excepted, 
altogether,  the  Plas  Madoc  estate  out  of  the  appointment: 
so  that,  as  far  as  that  went,  the  deed  was  conformable  to 
the  intention  of  the  parties.  But,  in  the  granting  part  of 
the  instrument,  the  exception  is  not  made  in  the  same 
terms  as  it  is  in  the  appointing  part.  That  circum- 
stance is  extremely  material  with  respect  to  the  ques- 
tion of  law.  Because,  in  the  recital  as  to  what  Thomas 
fVatkin  Youde  had  contracted  to  purchase,  it  is  men- 
tioned that  he  had  contracted  to  purchase  his  mother's 
life-estate  and  interest  in  the  messuages,  lands  &c. 
except  such  of  them  as  had  been  since  absolutely  sold 
8cc.,  and  also  further  except  as  thereinafter  mentioned. 
Now,  there  are  two  exceptions  thereinafter  mentioned ; 
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one  of  which  is  the  whole  of  Plas  Madoc^  and  the  other  1845. 

IB  the  life-estate.  '        "        ' 

YOUDE 

Then,  taking  it  as  a  mere  matter  of  law,  here  is  a  v. 

grant  and  release  by  a  party  really  seised  in  fee  of  Jones. 
tenements  in  Rhuabon  ;  but  who  supposed  that  she  had 
only  a  life-estate  in  them  ;  and  she  excepts  her  life-estate 
m  part  of  them,  from  the  operation  of  the  grant,  in  these 
words :  "  save  and  except,  unto  the  said  Sarah  Youde 
and  her  assigns  during  her  life,  from  and  out  of  this 
grant  and  release,  all  that  the  said  capital  messuage  or 
mansion-house  called  Plas  Modoc,  situate  and  being 
in  the  parish  of  Rhuabon,  with  the  out-offices  8u;." 
Now  it  seems  to  me  that  the  utmost  possible  effect  that 
can  be  given  to  that  deed,  is  to  except  the  life-estate ; 
as  it  does  in  terms.  The  consequence  is  that  the  rever- 
sion in  Plas  Madoc  passed. 

I  do  not  enter  into  the  question  (for  it  is  not  neces- 
sary that  I  should  do  so)  whether  the  certificate  is 
wholly  right  in  saying  that  the  estate  in  fee  in  posses- 
sion passed ;  because  it  is  quite  sufficient  that  the  estate 
in  reversion  after  the  life-estate,  did  pass  :  and  my  opi- 
luon  is  that,  at  the  very  least,  the  certificate  is  right  to 
that  extent.  And,  as  the  substantial  interests  of  the 
parties  may  be  fully  and  fairly  dealt  with,  notwithstand- 
ing the  law  may  be  as  the  certificate  represents,  I  shall, 
at  present,  deal  with  the  case  as  if  the  law  were  such  as 
the  certificate  represents. 


The  cause  now  came  on  to  be  heard  on  the  equity  Hearing  on  the 
reserved.  equity  reserved. 

The  question  was,  whether  the  releases  of  1802  and 
1800  ought  not  to  have  a  construction  put  upon  them 
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184.5.  in  a  court  of  equity,  diflTerent  from  that  which  they  hai 

received  at  law,  that  is  to  say,  whether  the  release  of 
1802  ought  not  to  be  considered  as  a  conlnict  that,  in 
Jones  default  of  execution  of  the  powers  therein  contained, 

Pla$  Madoc  and  the  other  estates  comprised  in  that 
deed,  should  be  subjected  to  the  uses  and  trusts  of  the 
articles  of  1773  :  and  whether  the  Court  ought  not  to 
hold  (in  conformity  to  what  was  said  to  be  the  intention 
of  the  parties  to  the  release  of  1809)  that  Plas  Madot 
was  wholly  exempted  from  the  operation  of  that  deed. 

The  Vick-Chancellor  : 

2(}th  April.  I  have  perused   the  deeds  of  1802  and  1809  most 

Judgment.  attentively,  and  have  formed  a  very  clear  opinion  as  to 

the  effect  which  I  ought  to  give  to  them. 

It  is  certainly  possible  that  the  parties  to  the  deed  of 
1802,  might  have  supposed  that,  by  the  blundering 
words  which  are  to  be  found  at  the  end  of  it,  they  had 
limited  the  reversion  of  the  Plas  Madoc  estate,  to  tb^ 
uses  and  upon  the  trusts  which  were  expressed  in  die 
articles  of  1773.  But,  whether  they  did  so  soppo^  M 
do  not  know  as  a  fact.  That  there  is  considemUe 
difficulty  in  the  way  of  that  supposition,  is  evident  -chi 
the  face  of  the  words  themselves.  They  are  not  profsier 
words  for  expressing  the  intention;  and  it  ha£t  beeb 
decided  that  f  hey  have  no  such  effect  at  Idw*- '  t  There  it 
no  doubt  then  about  the  legal  eflPect  of  the  limkatioii, 
and  it  is  mere  conjecture  what  is  the  interpretttnob  which 
the  parties  themselves  put  upon  their  own  untechnioil 
phraseology. 

That  being  so,  the  release  of  1800  is  execnted,  in 
which  there  is  considerable  want  of  accuracy.  ^BQt 
there  is  nothing,  upon  the  face  of  (he  deed  itself,  to 
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show,   with  distinctnessi  whether  the  error  is  to  be  1845. 

attributed  to  that  part  of  the  deed  which  states  what 

the  contract  between  the  parties  was^  or  to  that  part  of 

it  which  professes  to  carry  the  contract  into  execution;         Jon'bs 

and  I  do  not  see  how  I  am  to  escape  from  the  con*- 

dosion  that  you  must  leave  the  deed  as  you  find  it. 

I  admit  that,  if  it  does  dearly  appear,  on  the  face  of 
an  instrument  or  by  circumstances  dehors  the  instru- 
menty  that,  according  to  its  plain  effect,  it  has  not 
carried  into  effect  that  which  the  parties  clearly  in- 
tended, such  a  deed  may  be  rectified  in  equity.  But 
I  cannot,  looking  at  the  recitals  of  the  deed  of  lQOi> 
which  are  preliminary  to  the  statement  of  what  the  con-r 
tract  was,  at  the  recital  of  what  the  contract  was,  and 
at  the  mode  in  which  the  parties  have  thought  proper 
to  carry  that  contract  into  execution,  come  to  a  clear 
ooDcluflion  that  there  was  error  in  vesting  the  reversion 
m  fee  of  the  Plus  Madoc  estate  in  Thomas  Watkin 
Youde,  I  admit  that,  according  to  the  construction 
that  the  deed  has  received  at  law,  it  did  not  carry  tlie 
lAtentioii  of  the  parties  into  effect  in  all  respects ;  he- 
tktme  it  IB  plain  to  me  that  they  intended  to  reserve  the 
lifi^-intevest  of  the  mother.  Then  the  only  question  is 
wbether  there  is  sufficient  evidence  of  intention  that 
tliey  did  not  intend  to  vest  the  reversion  in  fee,  in  the 
'PHis  Honor  here  mentioned  the  names  of  the 
to  the  deed)  and  that  Mrs.  Youde  was  described 
8s  of  Both,  and  Thomas  Watkin  Youde,  as  of  Plas 
Madacy  from  wJuoh  :he  inferred  that  Thomas  W.  Youde 
was  tenant  to  the  mortgagee  who  was  in  possession  of 
that  estate.] — ^The  first  blunder  in  the  deed  is  in  the 
lecital  which  relates  to  the  power  given  or  intended  to 
be  given,  by  the  articles,  for  raising  the  5,000/.  for  the 
portions  of  the  younger  children:  it  speaks  of  the  sum. 
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1845.  as  well  as  the  power,  as  being  capable  of  destruction. 

Tben^  the  recital  as  to  the  contract  is  that  T.  W,  Yoade 
had  contracted  fur  the  purchase  of  Sarah  Yaude^s  life- 
interest  in  the  messuages  8ic.  comprised  in  the  prior 
deeds,  except  such  of  them  as  had  been  since  absolutely 
sold,  and  such  others  of  them  in  which  she  had  already 
parted  with  her  life-interest  to  him :  **  and  also  further 
except  as  hereinafter  mentioned*"    Now,  as  two  excep- 
tions are  after-mentioned^  you  are  there  left  in  doubt  as 
to  which  of  them  is  alluded  to.    The  deed  then  recites 
that  one  of  the  terms  of  the  contract  was  that  T.  W. 
Youde  should  keep  down  the  interest  of  the  sum  secured 
on  Plas  Madoc ;  but  it  says  nothing  at  all  about  the 
principal.    The  deed  afterwards  makes  an  appointment 
which  includes  all  the  hereditaments  in  the  parish  of 
jRhuabon,    Then  comes  this  exception :   '*  other  than 
and  except  the  capital  messuage  or  mansion-house 
called  Plas  MadoCy  with  its  offices  and  other  appur- 
tenances, situate  in  the  parish  of  Rhuabon  in  the  said 
county  of  Denbigh,  and  mines  and  minerals  in  and 
under  the  lands  and  hereditaments  hereby  appointed  or 
any  of  them;  and  which  said  excepted  hereditaments  and 
premises  are  hereinafter  more  particularly  described.*' 
Now  I  apprehend  that  the  effect  of  that  appointment 
would  be,  that  the  capital  messuage,  mines  and  minerals 
would  be  excepted,  but  the  surface  of  the  land,  not 
being  part  of  the  capital  messuage,  would  pass  to  the 
uses  thereinafter  expressed. 

The  parties  then  grant  and  release  all  the  messuages 
in  Rhuabon  and  other  parishes,  save  and  except  such 
parts  of  the  hereditaments  comprised  in  the  deeds  of 
1801  as  had  been  sold,  and  except  'also  certain  tene- 
ments in  Llanvorog,  which  are  described  by  their  names 
and  the  names  of  their  occupants.    Then  (which  ap- 
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pears  to  me  to  be  very  remarkable)  the  language  of  the  1 845. 

exception  is  changed.    The  tenements  are  not  excepted,  """'        ' 

but  the  words  are :  ''  save  and  except,  unto  the  said 
SaraA  Youde  and  her  assigns  during  her  life,  from  and  Jones 
out  of  this  grant  and  release,  all  that  the  said  capital 
messuage  or  mansion-house  called  Plas  Madoc,  situate, 
lying  and  being  in  the  parish  of  Rkuabon  aforesaid 
in  the  said  county  of  Dtnbigh,  with  the  out-offices, 
bams,  gardens,  orchard,  court  and  other  appurtenances 
thereto  belonging;  and  also  save  and  except,  in  like 
manner  as  last  mentioned,  all  mines,  &c."  Then  follow 
the  general  words :  *'  and  the  reversion  and  reversions 
&c,  and  all  the  estate  &c.  of  the  said  Sarah  Youde  &c. 
to  have  and  to  hold  the  messuages,  lands,  tithes  and 
all  other  the  hereditaments  hereby  released  or  intended 
so  to  be,  and  every  part  thereof,  except  as  hereinbefore 
are  excepted,  unto  the  said  Evan  Jones,  his  heirs  and 
assigns,  subject  nevertheless,  as  to  such  of  the  said 
messuages,  lands  and  other  hereditaments  comprised  in 
the  said  indentures  of  lease  and  release  of  the  1 1th  and 
13th  days  of  August  1801  and  the  said  common  recovery 
suffered  pursuant  to  the  same  indenture  of  release  as  are 
hereinbefore  released,  to  the  said  mortgage  debt  or  sum 
of  3,900  /.,  and  subject,  as  to  the  said  capital  messuage 
and  lands  called  Plas  Madoc,  being  part  of  the  heredita- 
ments comprised  in  the  said  indenture  of  the  2d  day  of 
April  1808  and  the  common  recovery  suffered  pursuant 
thereto  as  aforesaid,  to  the  mortgage  debt  now  remain- 
ing due  upon  the  security  thereof."  So  that  they  here 
avoid  mentioning  the  life-estate.  Plas  Madoc  is  spoken 
of  as  being  mortgaged,  but  not  as  being  subject  to  the 
life-estate  of  Sarah  Youde,  If  that  had  been  men- 
tioned there  would  have  been  no  difficulty. 

The  deed  then  proceeds  thus :  ''  And  as  to  all  and 
singular  the  hereditaments  hereby  released,  so  subject 


160 


CASES    IN    CHANCERY. 


1845. 


YOUDX 

p. 

JOMIS. 


respectively  as  aforesaid,  to  the  uses  Sic  hereinafter 
declared  and  contained  of  and  concerning  the  same." 
And  then  it  declares  that,  as  well  the  appointment  as 
the  grant  and  release  shall  enure,  and  that  the  heredita- 
m&ktB  therein  comprised  shall  remain  to  the  use  of 
HincksmaH  and  Cote  for  the  term  of  1,000  years,  and. 
subject  thereto,  to  the  use  that  Sarah  Youde  may  receive 
an  annuity  of  400  /•  out  of  all  and  singular  the  messuages 
thereby  conveyed  or  intended  so  to  be.  The  trusts  of 
the  term  are  then  declared:  after  which  come  these 
words :  *^  And^  as  to  the  several  messuages,  lands  and 
other  hereditaments  hereby  conveyed  as  aforesaid  and 
every  of  them,  subject  to  such  prior  incumbrances  as 
hereinbefore  are  mentioned,  and  also  subject  to  the  said 
term  of  1,000  years  hereby  created  and  the  trusts  here- 
inafter declared  thereof  and  to  the  said  annuity  or 
yearly  rent  of  400/.  hereby  limited  in  use,  and  the 
powers  and  remedies  hereby  given  for  enforcing  pay- 
ment thereof,  to  the  only  use  and  behoof  of  the  said 
Thomas  W.  Youde,  his  heirs  and  assigns  for  ever;  and 
for  no  other  intent  or  purpose  whatsoever."  It  seems 
to  me  that  there  is  an  inconsistency  between  that  part 
of  the  deed  which  contains  the  appointment,  and  that 
part  which  contains  the  release ;  because  the  exceptions 
are  not  similar ;  they  are  not  co-extensive.  Tlie  excep- 
tion in  the  appointing  part,  is  of  the  land  simpliciter\ 
and  the  exception  in  the  releasing  part,  is  of  the  life 
estate ;  and  if  that  had  had  effect  at  law,  it  would  have 
excepted  the  life-estate  of  Mrs.  Youde.  She  is  dead ; 
and  therefore  it  is  unnecessary  to  enter  into  the  question 
whether  the  certificate  is  right  as  to  the  fee  altogether. 
But,  as  far  as  you  can  collect  the  intention  of  the  parties 
from  the  language  which  they  have  used,  it  «is  quite 
clear  that  they  have  passed  the  remainder  in  fee  of  those 
lands  which  it  was  said  they  intended  to  except. 
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Then    71  fV.  Youde  covenants  with  Hincksman  and  1845. 

Cole*,  that,  in  case  he  shall  survive  Sarah  Yaude,  he     *        '        ' 
wiU,  within  one  month  after  her  decease,  at  his  own  ioudb 

costs  and  charges^  in  eiercise  of  the  power  which,  in  j    ' 

that  event,  would  be  vested  in  him  under  the  indenture 
of  August  1801  and  the  common  recovery  suffered  pur* 
soant  thereto,  appoint  or  otherwise  assure  to  them,  all 
such  of  the  messuages,  lands,  and  other  hereditaments 
comprised  in  the  same  indenture  and  recovery  as  were 
thereinbefore  conveyed  or  intended  so  to  be,  for  the  then 
residue  of  the  term  of  1,000  years,  upon  the  trusts  there^ 
inbefore  declared.  It  is  pretty  plain,  therefore,  that  it 
was  thought  that  though,  somehow  or  other,  there  had 
been  an  absence  in  the  execution  of  the  power  vested 
in  the  mother  and  son,  yet,  after  the  death  of  the 
mother,  there  might  be  an  advantage  in  the  son's  exer- 
cising the  power. 

Then  there  is  a  covenant  that  Hinchitnan  and  Cole 
shall  hold  and  enjoy  all  the  hereditaments  thereby  con^ 
veyed,  free  from  all  incumbrances  except  the  mortgage 
debts  of  3,300  /.,  1,600  /.  and  800/. ;  one  of  which  is  the 
debt  secured  on  Plas  Madoc ;  and  that  shows  that  the 
parties  considered  that  Plas  Madoc  had  passed  by  the 
deed. 

The  Viee-Chancellor  then  read  the  covenants  in  the 
deed,  entered  into  by  Sarah  Youde  with  Evan  Jones : 
that  she  was  seised,  for  her  life,  of  the  hereditaments 
thereby  conveyed;  that  she  had  good  right  and  full 
power  to  appoint  and  release  the  same  hereditaments, 
except  as  aforesaid^  to  Jones  and  his  heirs,  during  her 

*  These  covenants  were  noticed,  very  shortly,  in  the  brief, 
and  not  at  all  in  tlie  cases  sent  to  law. 
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life,  subject  to  such  prior  incumbrances  as  aforesaid : 
that  all  the  hereditaments  should,  during  her  lire,  be  held 
and  enjoyed  free  from  all  incumbrances  created  by  her 
or  any  person  claiming  under  her,  except  the  three  mort" 
gage-debts,  and  that  she  and  all  persons  claiming  under 
her,  would  further  assure  the  hereditaments  thereby 
conveyed,  to  Jones  and  his  heirs,  during  her  life,  subject 
to  such  prior  incumbrances.  His  Honor  then  added : 
'*  We  may  guess  for  ever,  what  it  was  that  the  parties 
meant ;  but,  if  we  can  find  out,  as  I  think  we  have^  what 
is  the  legal  operation  of  the  deed,  we  are  not  at  liberty 
to  say  that  our  vague  conjectures  are  to  prevail  against 
that  legal  operation. 


1845: 
:d  May. 


n'ilL 
Relocation. 


Another  question  in  the  cause,  was  whether  the  wQl 
of  Thomas  Watkin  Youde  was  revoked  as  to  the  estates 
in  the  parish  of  Rhuabon,  by  his  having  joined  with  his 
mother,  after  the  date  of  his  will,  in  an  appointment  aiMl 
release  of  those  estates  by  way  of  mortgage,  which 
recited  the  deeds  of  April  1802  and  December  1809, 
and  by  which  it  was  provided  that,  if  T.  W,  Youde, 
his  heirs,  executors,  administrators  or  assigns,  should 
repay  the  mortgage-money,  with  interest,  on  the  25th 


A  remainder- 
man in  fee 
joined  with  his 
mother,  the 
tenant  for  life, 
in  a  mortgage 

in  fee,  by  ^^'^h  ^^  March  then  next,  the  mortgagee,  his  heirs  or  assigns, 
that  if  the  re-  should  reconvey  the  estates,  unto  and  to  t/ie  use  of  tie 
mainder-man,      person  or  persons  for  the  time  being  entitled  to  the  rever- 

cutors»  &c.  ^^^  ^^^  inheritance  of  the  estates,  and  his,  her  or  their 

should  repay 

the  sum  borrowed  on  a  certain  day,  the  mortgagee,  his  heirs  or 
assigns,  should  reconvey  the  estates  to  the  person  or  persons  for 
tiie  time  being  entitled  to  the  reversion  and  inherittince  of  the 
estates,  and  his,  her  or  their  heirs  or  assigns,  or  unto  such  other 
person  or  persons,  and  in  such  other  manner  and  form,  as  he,  siie 
or  they  should  direct  or  appoint. 

Held  that  a  devise  of  the  estates  previously  made  by  the  re- 
mainder-man, was  not  revoked  by  the  mortgage. 
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heirs  and  assigns^  or  unto  such  other  person  or  persons,  1845. 

and  in  such  other  manner  and  form  as  he,  she  or  they 
should  direct  or  appoint. 

Tlie  following  cases  were  cited  on  the  point :   Tichner  Jones. 

V.  Tickner  (a);  Kenyan  v.  Sutton  (ft);  Nott  v.  Shir- 
ley  (c) ;  Knollys  v.  Alcoch  (jd)  j  Maundrell  v.  Maun- 
drell  (e) ;  Rawlins  v.  Burgis  (/) ;  Ward  v.  Moore  (g) ; 
Bullin  V.  Fletcher  (A)  ;  and  Brain  v.  Brain  (t). 

The  Vice-Chancellor  : 

The  question  is  whether  the  form  of  the  proviso  for 
redemption,  has  the  effect  of  revoking  the  will. 

The  introduction  of  the  words :  ^*  his,  her  or  th^ir/' 
is  accounted  for  by  the  circumstance  that  the  mother 
was  tenant  for  life ;  and,  if  the  mortgage-money  hap- 
pened to  be  repaid  in  her  lifetime,  the  reconveyance 
must  be  made  to  her  for  life,  with  remainder  to  Thomas 
W.  Youde,  in  fee. 

The  subsequent  part  of  the  proviso,  makes  no  alter- 
ation in  the  quality  of  the  estate^  but  is  incidental  to 
the  unqualified  legal  fee;  and,  therefore,  the  proviso 
did  not  revoke  the  will  *• 

(a)  3  Atk.  743,  cited.  {/)  2  Ves.  &  Beam.  382. 

(6)  2  Ves.  jun.  Goi  &  604,         (g)  4  Madd.  368. 
cited.  (h)    1     Keen,    369;    and 

(c)  Ibid.  604,  cited.  2  Myl.  &  Cr.  432. 
(rf)  7  Ves.  558.  (i)  Madd.  &  Geld.  221. 

[e)  10  Ves.  256.  264. 

*  See,  with  reference  to  the  wills  of  persons  dying  on  or 
after  ist  of  January  1838,  7  Will.  4&  1  Vict.  c.  26,  ss.  23 
&  24. 

END    OF    PART    I.    VOL.    XIV. 
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Brawn  v.  Bamford^  reported  amle  V'ol.  XI.  p.  1S7»  aod 

Forbes  v.  Peacock^  reported  ante  Vol.  XII.  p.  528,  hate 
been  reversed. 

Livesey  v.  Livesey^  ante  Vol.  XIII.  p.  33,  has  been 
affirmed. 

In  Turner  v.  Newport ^  ante  p.  33,  the  order  has  beenyaried 
by  referring  it  back  to  the  Master  to  review  his  report,  with 
a  direction  to  state  special  circumstances. 
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ELBORNE  V.  GOODE.  1844: 

7th  and  23d 

WARD  GOODE,  by  his  will  dated  the  29th  of  and4Urand  33 
1812,  gave  all  his  personal  estate^  after  payment  July, 

debts,  funeral  and  testamentary  expenses,  and  the 
ies  thereinafter  bequeathed,  to  trustees  in  trust  to    jhellu&stm  Act. 
rt  the  same  into  money  with  all  convenient  speed  Heir  and  decUee. 

his  decease,  and  to  invest  the  net  proceeds  in  go-      -^f^  qfktn 

JT  ,       ,.  . ,      ,       and  residuary 
lent  or  real  secunties^  and,  out  of  the  dividends  legatee. 

The  Thellusson  Act  applies  not  to  cases  in  which  there  is 
merely  an  executory  devise  or  bequest,  but  only  to  those  cases  in 
which  there  is  an  express  trust  for  accumulation ;  and  if  that  trust 
exceeds  the  time  prescribed  by  the  Act,  the  next  of  kin  or  the 
heir  of  the  testator  (according  to  the  nature  of  the  property)  and 
not  the  residuary  devisee  or  legatee,  is  entitled  to  the  income 
accruing  afler  the  expiration  of  the  prescribed  time. 

The  decision  in  Macdonald  v.  Brycej  3  Keen,  376,  disap* 
proved  of.  

Coits. 

A  fund  arisen  from  accumulations  of  a  testator's  estate  made 
afler  the  period  prescribed  by  the  Thellusson  Act,  was  claimed 
by  the  residuary  legatees  and  by  the  next  of  kin,  adversely  to 
each  other.  The  Court  decided  in  favour  oi  the  next  of  kin,  and 
ordered  the  costs  of  suit  to  be  paid  out  of  the  fund  composed  of 
the  capital  of  the  residue  and  the  lawful  accumulations,  and  oat 
of  the  fund  in  dispute,  pro  rata^ 
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and  interest  arising  iherefromy  to  pay  the  annuities 
thereinaflter  mentioned.     He  next  gave  annuities  to  his 
sisters  and  nine  of  his  nephews  and  nieces ;  and  directed 
that  the  remainder  of  the  dividends  and  interest  of  the 
trust-monies,  after  payment  of  the  annuities  until  they 
should  determine,  should  accumulate  until  the  decease  of 
the  survivor  of  the  annuitants^  and  be,  from  time  to  time, 
laid  out  in  government  or  real  securities,  in  the  same 
manner  as  the  principal  was  thereby  directed  to  be  laid 
out,  subject  to  the  legacies  thereinafter  bequeathed  to 
his  great  nephews  and  nieces  and  Elizabeth  Styche.  The 
testator  then  gave  to  all  and  every  the  children  of  bis 
said  nine  nephews   and   nieces  who  were  annuitants 
thereinbefore  mentioned,  who  should  be  living  at  the 
time  of  his  decease  or  bom  after  his  death  in  the  life- 
time of  his  sisters  or  any  or  either  of  them,  and  to  the 
two  children  of  his  late  nephew  Edward  Goode  deceased, 
and  to  Elizabeth  Styche,  100 /.  apiece,  to  be  paid,  to 
such  of  them  as  should  have  attained  the  age  of  twenty- 
one  years,  within  six  months  after  the  decease  of  either 
of  his  sisters,  and,  to  such  of  them  as  should  be  under 
that  age  when  that  event  should  happen,  when  and  so 
soon  afterwards  as  they  should  respectively  attain  such 
age  (but  without  interest  in  the  meantime)  in  case  the 
principal  of  the  trust-monies  should  then  be  sufficiently 
large  to  enable  his  trustees  to  pay  the  same,  after  mak- 
ing a  sufficient  reservation  for  the  payment  of  such  of 
the  said  annuities  as  should  then  remain  payable.    And 
he  gave  all  the  rest,  residue  and  remainder  of  his  said 
trust-monies  and  effects,  unto  and  amongst  all  and  every 
the  children  of  his  said  nine  nephews  and  nieces  who 
were  annuitants  therein  named,  and  of  his  late  nepheir 
Edward  Goode,  which  should  be  living  at  the  decease 
of^he  survivor  of  all  the  said  several  annuitants,  in  equal 
shares  and  proportions,  or  to  the  issue  of  any  one  or 
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re  of  8uch  children  who  should  be  then  dead  and 
e  left  issue,  such  issue  to  take,  only,  between  or 
yag  them,  the  share  or  shares  which  his,  her  or  their 
ent  would  have  been  entitled  to  if  living,  th^  shares, 
well  as  of  such  children  then  living  as  of  the  issue  of 

deceased  child  or  children,  to  be  paid  to  them  re* 
ciively  with  all  convenient  speed  after  the  death  of 
b  surviving  annuitant ;  and,  in  case  any  or  either  of 
in  should  be  then  under  the  age  of  twenty-one  years, 

share  or  shares  of  such  minors  to  be  paid  to  their 
lective  guardians. 
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lie  testator  died  in  1 815 ;  and»  some  of  the  annuitants 
ig  still  alive»  the  surplus  income  of  the  testator's 
ite  had  been  accumulated  beyond  the  period  allowed 
the  Thellusson  Act  (30  &  40  Geo.  3,  c.  08)^. 

That  Act  enacts  as  follows  :  "  That  no  person  or  persons 
I,  after  the  passing  of  this  Act,  by  any  deed  or  deeds, 
wider  or  surrenders,  will,  codicil  or  otherwise  howsoever, 
le  or  dispose  of  any  real  or  personal  property,  so  and  in 
1  manner  that  the  rents,  issues,  profits  or  produce  thereof 
1  be  wholly  or  partially  accumulated  for  any  longer  term 
I  the  life  or  lives  of  any  such  grantor  or  grantors,  settlor 
ettlors,  or  the  term  of  twenty-one  years  from  the  death 
ny  such  grantor,  settlor,  devisor  or  testator,  or  during  the 
ority  or  respective  minorities  of  any  person  or  persons 
*  shall  be  living,  or  in  ventre  sa  mhre  at  the  time  of  the 
ch  of  such  grantor,  devisor,  or  testator,  or  during  the 
ority  or  respective  minorities  only  of  any  person  or  per- 
( who,  under  the  uses  or  trusts  of  the  deed,  surrender, 
» or  other  assurances,  directing  such  accumulations,  would, 
the  time  being,  if  of  full  age,  be  entitled  unto  the  rents, 
es,  and  profits,  or  the  interest,  dividends,  or  annual  pro- 
e  so  directed  to  be  accumulated;  and,  in  every  case 
re  ally  accumulation  shall  he  directed  otherwise  than  as 
esaid,  such  directions  shall  be  null  and  void,  and  the 
s,  issues,  profits,  and  produce  of  such  property  so  di- 
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The  question  in  the  cause  was  whether  the  excess  of 
the  accumulations  formed  part  of  the  residue,  or  be- 
longed to  the  next  of  kin  of  the  testator. 

Mr.  Beihell  and  Mr.  CoUins  for  the  Plaintiflb,  who 
were  some  of  the  presumptive  residuary  legatees,  and 
Mr.  Wakefield,  Mr.  Stuart,  Mr.  Teed,  Mr.  K.  Parker, 
Mr.  LowmUs,  Mr.  Bacon,  Mr.  Figgott,  Mr.  Piiman,  Mr. 
Collyer,  and  Mr.  Adams,  for  the  other  parties  in  the  same 
interest  *,  contended  that  their  clients  were  entitled  to 
the  fund  in  dispute,  first,  because  a  residuary  bequest 
comprehended  all  the  testator's  personal  estate  that  was 
not  well  disposed  of  by  his  will ;  and,  secondly,  because 
the  Act  of  Parliament  directed  that  all  accumulations 
made  contrary  to  its  provisions,  should  go  to  the  persons 
who  would  have  been  entitled  thereto  if  the  accumulation 
bad  not  been  directed,  and  that,  in  the  present  case, 
those  persons  were  the  residuary  legatees, 

Mr.  Walker  and  Mr.  Bevir,  for  some  of  the  testator's 
next  of  kin,  said,  first,  that,  if  part  of  a  residue  was  given 
to  a  person  who  died  in  the  testator's  lifetime  or  was 
subjected  to  a  trust  which  was  void,  it  did  not  go  to  the 
other  residuary  legatees  but  to  the  testator's  next  of 
kin :  secondly,  that  the  effect  of  the  Act  was  to  give  the 

rected  to  be  accumulated,  shall,  m  long  as  the  same  shall  be 
directed  to  be  accumulated  contrary  to  tlie  provisions  of  this 
Act,  go  to  and  be  received  by  such  person  or  persons  as 
would  have  been  entitled  thereto,  if  such  accumulation  bad 
not  been  directed." 

This  Act  is  die  subject  of  a  valuable  treatise  by  Mr.  J. 
F.  Hargrave. 


*  Some  of  the  parties  claiming  under  the  residuaiy  be- 
quest were  next  of  kin  to  tlic  testator. 
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excess  of  the  accmnulations  to  the  next  of  kin ;  for  they 
were  the  persons  who  would  have  been  entitled  to  the 
income  of  the  trust-funds  until  the  death  of  the  sur- 
Tiving  annuitant,  if  no  accumulation  had  been  directed 
by  the  will.  Crawley  t.  Crawley  (a),  O^Neillv.  Luca8{b)f 
Maedonald  v.  Bryce  (c),  Eyre  v.  Marsden  (d),  Pride  v. 
JP'ooks  ie),  Shaw  v.  Rhodes  (/),  Trkkey  v.  Trickey  (y), 
and  1  Jannan  on  Wills,  p.  270  et  seq. 


1844. 
Elbobnb 

GOODB. 


Mr.  Lovai  for  the  other  next  of  kin,  said  that  it  was 
clear  that  the  residuary  legatees  were  not  entitled ;  for 
they  were  to  take  nothing  until  after  the  death  of  the 
surviving  annuitant,  and  therefore  they  were  not  the 
persons  who  would  have  been  entitled  if  no  accumula* 
lion  had  been  directed.  He  also  referred  to  Trickey  v. 
Trickey f  Crawley  v.  Crawley ^  O'Neill  v.  Lucas,  Mae^ 
dimald  v.  Bryce,  Eyre  v.  JUarsden,  and  1  Jarman  on 
Wills,  p.  270  et  seq. 

Mr.  Bethell,  in  reply,  said  that  the  will  ought  to  be 
read  as  if  the  accumulation  had  been  directed  for  twenty- 
one  years  only,  and  that  then  the  interest  and  dividends 
of  the  trust-funds  remaining  after  paying  the  annuities, 
would  belong  to  the  persons  who  would  be  entitled, 
under  the  residuary  bequest,  if  all  tlie  annuitants  were 
dead :  that  the  decision  in  Maedonald  v.  Bryce  could  not 
be  supported ;  for,  in  that  case,  there  was  no  express 
trust  for  accumulation ;  and  therefore,  it  was  not  within 
the  Act  of  Parliament,  which  was  applicable  only  to  cases 


(a)  i*ii/^,  Vol.  VII.  p.  437. 
(A)  3  Keen,  313. 

(c)  Ibid.  276. 

(d)  Ibid.  564 ;  and  4  Myl. 
&  Cr.  231. 


(e)  s  Beav.  430. 

if)  1  Myl.  &  Cr.  135; 
and  on  appeal,  $u)t/u  Evans 
y.Hellicr,  i  Clark  &  Fin.  1 14. 

(g)  3  Myl.  &  Keen,  560. 
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in  which  there  was  an  express  trust:  Griffiths  v,  Vere  (A); 
where  Lord  Eldon  says:  "As  to  the  analogy  between 
executory  devise  and  the  law  to  be  considered  laid  down 
by  this  Act,  if  the  Act  does  not  prescribe  what  is  to  be 
the  effect  of  the  direction,  the  analogy  may  be  resorted 
to  in  order  to  determine  the  effect :  but,  if  the  Act  has 
itself  said  what  is  to  be  the  effect,  you  can  not,  upon 
analogy,  go  farther  than  to  apply  it  as  far  as  the  directing 
words  of  the  Act  will  allow/'  #♦♦♦!»  <<  Suppose 
the  testator  had  an  infant  son  a  year  old,  and  a  brother; 
and  that  he  expressly  directed  accumulation  for  twenty- 
one  years ;  and,  subject  to  that,  gave  the  estate  to  his 
eldest  son ;  and  after  the  decease  of  his  eldest  son,  to 
the  eldest  son  of  his  brother:  suppose  the  will  con- 
tained a  direction  that  the  property,  so  accumulated 
under  a  direction  admitted  to  be  legal,  should  go  to  the 
person  who,  under  those  limitations,  was  to  take  the 
estate ;  it  is  clear,  though  the  direction  to  accumulate 
is  only  for  twenty-one  years,  yet,  under  the  combined 
effect  of  the  direction  and  the  law,  there  might  be  an 
accumulation  for  forty  years ;  for,  if  the  son  lived  till 
just  about  the  end  of  the  first  twenty  years,  and  then 
died,  and  the  brother  had  a  son  a  week  old,  and,  by  his 
will,  he  had  provided  a  maintenance  for  his  own  son ; 
under  the  direction  of  the  law,  that  accumulation,  40,000  iL 
for  instance,  must,  during  the  minority  of  that  son,  accu- 
mulate in  this  Court.  It  is  clear,  then,  he  would  take 
the  accumulation  of  forty  years;  though  the  Legislature 
did  not  mean  that ;  and  there  would  be  no  difficulty, 
consistently  with  the  principle,  which  is  to  result  fix>m 
this  decision,  in  deciding  that  whenever  it  arises.  I 
could  put  many  cases  in  which  the  same  difficulty  would 
occur,  if  the  direction  for  accumulation  was  in  the  very 
terms  of  this  will." 


(h)  9  Ves.  127;  jcc  134  and  136. 
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When  this  cause  firet  came  on  to  be  heard  (I  think,  on  -  ^  ^' 
the  last  short-cause  day  in  last  term)  before  I  had  a  very  Elbornk 
clear  notion  of  what  the  case  was,  questions  arose  about  v. 

the  interests  which  the  different  counsel  had  to  sustain;  Goode. 
for  some  of  them  were  entrusted  with  the  duty  of  defend- 
ing conflicting  interests ;  and,  as  they  had  not  time  to 
elect  what  course  they  would  take,  the  further  hearing 
was  postponed  until  the  first  short-cause  day  after  term; 
and  then  the  cause  proceeded  to  be  discussed  on  the 
supposition  (as  I  understood)  that  there  was  an  execu- 
tory devise  of  such  a  nature  as  that  it  would,  according 
to  the  cases  of  Stephens  v.  Stephens  (1),  and  Rogers  v. 
Gibson  {k),  independently  of  any  question  upon  the  late 
statute  preventing  accumulations,  carry  all  the  rents 
and  profits  to  that  person  or  those  persons  who  might 
answer  the  character  of  the  intended  executory  legatees; 
and  the  matter  was  argued,  and  particularly  by  Mr. 
JBethell  in  reply,  as  if  the  question  really  were  whether 
the  view  of  the  statute  which  was  taken  by  Lord  Eldon 
in  the  case  of  Griffiths  v.  Vere,  should  prevail,  or  whether 
that  view  should  prevail  which  was  adopted  by  Lord 
Langdale  in  the  case  of  Macdonald  v.  Bryce. 

I  was  very  much  struck  with  the  argument  on  both 
sides;  and  without,  in  the  first  instance,  particularly 
considering  what  the  case  really  was,  I  turned  my  atten- 
tion to  the  consideration  of  what  would  be  the  Law  upon 
the  supposition  that  the  case  was  such  as  I  then  sup- 
posed it  to  be.  If  it  had  been  stated,  at  once,  that  there 
was  a  bequest  of  the  residue  in  a  given  manner,  with  a 
direction  that  an  accumulation  should  be  made  during 

(1)  Ca.  Temp.  Talbot,  tsS.     were  not  cited  in  the  course 
(k)  Amb.  93.   These  cases     of  the  argument. 
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the  liyes  of  several  persons  named  as  annuitaiitSy  and 
that  then  the  bulk  of  the  property  was  to  go,  after  pay- 
ment of  certain  legacies^  to  certain  persons  who  should 
be  the  survivors  at  the  death  of  all  the  annuitants,  then 
could  have  been  no  doubt  at  all.  Because,  in  that  case^ 
the  testator  having  given  a  direction  to  accumiilatei 
after  the  decision  in  Griffiths  v.  Vere  (which  was  fol- 
lowed by  Longdon  v.  Simpson  (/),  Macdonald  v.  Bryoe, 
and  several  other  cases  that  were  cited  in  the  course  of 
the  argument),  there  could  be  no  doubt  that  the  accu- 
mulation would  be  good  for  the  time  allowed,  that  is^ 
according  to  the  cases,  the  term  of  twenty-one  years,  and 
would,  as  to  all  the  surplus  time,  be  void,  and  the  accu- 
mulations  would  go^  if  it  were  real  estate,  to  the  heir-at- 
law,  and,  if  it  were  personal  estate,  to  the  next  of  kin. 
On  that  there  could  be  no  doubt;  and  that,  strictly 
speaking,  would  have  been  a  short  cause ;  because  the 
statement  of  the  case  would  necessarily  have  produced 
that  decision. 


But  it  certainly  was  argued  before  me  on  the  sup« 
position  that  there  was  a  mere  executory  devise ;  and, 
being  an  executory  devise  of  the  residue,  that  it  would, 
according  to  the  two  cases  which  I  have  mentioned, 
have  carried,  independently  of  the  statute,  all  the  inters 
mediate  rents  and  profits  which  would  have  accrued 
until  the  time  arose  when  the  character  of  those  who 
were  to  take  as  executory  legatees  should  be  deter- 
mined ;  and  then  the  question  would  be  whether  the 
statute  itself  has  been  framed  in  such  words  as  to  affect 
that  case. 

So  much  was  said  about  this  view  of  the  case,  and  I 
have  considered  the  question  so  much,  that,  although  it 


(/)  13  Ve«.  295. 
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a  decision  in  the  Cause,  it  may  be  worth  while  to 
what  my  opinion  is ;  and  I  shall  state  it  accord- 


1844. 


s  Act  of  Parliament  begins  with  this  recital: 
ereas  it  is  expedient  that  all  dispositions  of  real 
iraonal  estate,  whereby  the  profits  and  produce 
)i  are  directed  to  be  accumulated^  and  the  bene- 
enjoyment  thereof  postponed,  should  be  made 
ct  to  the  restrictions  hereinafter  contained."  It 
snacts:  "  that  no  person  or  persons  shall,  after  the 
ig  of  this  Act,  by  any  deed  or  deeds,  surrender  or 
iders,  will,  codicil,  or  otherwise  howsoever,  settle 
pose  of  any  real  or  personal  property  so  and  in 
manner  that  the  rents,  issues,  profits  or  produce 
£,  shall  be  wholly  or  partially  accumulated  for 
i»ger  time  than  the  life  or  lives  of  any  such  grantor 
nlors,  settlor  or  settlors,  or  the  term  of  twenty-one 
from  the  death  of  any  such  grantor,  settlor,  devisor 
tator,  or  during  the  minority  or  respective  minori- 
*any  person  or  persons,  who  shall  be  living  or  in 
$a  mire  at  the  time  of  the  death  of  such  grantor, 
•r  or  testator,  or  during  the  minority  or  respective 
ities  only  of  any  person  or  persons  who,  under  the 
or  trusts  of  the  deed,  surrender,  will  or  other 
tnces  directing  such  accumulations,  would,  for  the 
mogt  if  of  full  age,  be  entitled  to  the  rents,  issues 
rofits,  or  the  interest,  dividends  or  annual  produce 
rected  to  be  accumulated :  and,  in  every  case 
I  any  accumulation  shall  be  directed  otherwise 
as  aforesaid,  such  directions  shall  be  null  and 
Euid  the  rents,  issues,  profits  and  produce  of  such 
rty  so  directed  to  be  accumulated,  shall,  so  long 
!  same  shall  be  directed  to  be  accumulated  con- 
to  the  provisions  of  this  Act,  go  to  and  be  received 
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by  such  person  or  persons  as  would  have  beeii  entitled 
thereto  if  such  accumulation  had  not  been  directed.'' 
It  is  observable  that  there  is,  in  this  section,  a  most 
copious  use  of  the  words  *' direction"  and  "direct;" 
and  it  seems  to  me  that  the  language  of  the  Act  ex- 
pressly applies  to  those  cases  only  where  there  is  a 
direction  to  accumulate;  and,  that,  upon  the  face  of 
the  statute,  it  does  not  apply  to  the  case  of  a  mere 
naked  executory  devise;  for,  without  any  directioo 
from  the  testator,  this  Court  would  direct  the  profits 
to  be  accumulated. 


Now  Lord  Eldon,  in  the  case  of  Griffiths  ▼•  Vert, 
says  (in  page  134) :  "  As  to  the  analogy  between  eze- 
cutory  devise  and  the  law  to  be  considered  laid  down 
by  this  Acty  if  the  Act  itself  does  not  prescribe  what  is 
to  be  the  effect  of  the  direction,  the  analogy  may  be 
resorted  to  in  order  to  determine  the  effect ;  but,  if  the 
Act  has  itself  said  what  is  to  be  the  effect,  yon  cannoti 
upon  analogy,  go  farther  than  to  apply  it  as  far  as  the 
directory  words  of  the  Act  will  allow/'  And  then,  in 
page  136,  his  Lordship  says :  "  The  difficulty  was  put 
strongly,  that,  supposing  the  life  of  the  husband  should 
happen  to  endure  for  more  than  twenty-one  years,  what 
is  to  become  of  the  profits  accumulated  at  the  end  of 
the  twenty-one  years."  Then  he  says :  "  The  very  same 
difficulty  might  occur  upon  a  will  precisely  in  the  terms 
of  the  Act,  as  upon  this  will :  for  instance,  suppose  the 
testator  had  an  infant  son  a  year  old,  and  a  brother; 
and  that  he  expressly  directed  accumulation  for  tw^ity* 
one  years,  and,  subject  to  that,  gave  the  estate  to 
his  eldest  son,  and,  afler  the  decease  of  his  eldest 
son,  to  the  eldest  son  of  his  brother:  suppose  the 
will  contained  a  direction  that  the  property  so  acca* 
mulated  under  a  direction  admitted  to  be  legal,  should 


Elborne 
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the  estate ;  it  is  clear,  though  the  direction  to  accu- 
ite  is  only  for  twenty-one  years,  yet,  under  the 
rined  effect  of  the  direction  and  the  law,  there  Goode 
It  be  an  accumulation  for  forty  years ;  for,  if  the 
lived  till  just  about  the  end  of  the  first  twenty 
i  and  then  died»  and  the  brother  had  a  son  about 
iek  old,  and,  by  his  will,  he  had  provided  a  main- 
nee  for  his  own  son  ;  under  the  direction  of  the  law, 
accumulation,  40,000  L  for  instance,  must,  during 
ninority  of  that  son,  accumulate  in  this  Court.  It 
sar  then  he  would  take  the  accumulation  of  forty 
9/'  Now  it  is  observable  that  Lord  Eldon  is  putting 
ie  totally  distinct  from  the  present ;  because  he  is 
ing  the  case  of  a  devise  to  one  party  with  a  direc- 
to  accumulate,  and  then  a  simple  devise  to  another ; 
Lord  Eldon  there  supposes,  that  being  the  case, 
the  statute  did  not  at  all  intend  to  interfere  with 
accumulation  which  would  only  be  directed  by 
ation  of  law.  And  it  struck  me  in  reading  the 
rent  cases  that  have  followed  on  the  subject,  that, 
rithstanding  Lord  Langdale^s  decision  in  the  case  of 
donald  v.  JBryce,  he  has  himself  given  a  very  plain 
in  the  language  which  is  ascribed  to  him  in  the 
of  Eyre  v.  Marsden  at  page  674,  where  his  Lord- 
says  :  **  The  statute,  as  it  appears  to  me,  was  not 
ided  to  operate,  and  does  not  operate  to  alter  any 
36ition  made  by  the  testator,  except  his  direction  to 
mulate.  Striking  that  out,  every  thing  else  is  left 
sfore ;  and  all  the  other  directions  of  the  will  as  to 
time  of  payment,  substitution  or  any  contingen- 
are  to  take  effect  according  to  the  true  construe- 
of  the  will,  unaltered  by  the  effect  of  the  statute." 
ou  apply  that  language  to  a  case  in  which  no 
tion   for  accumulation  is  given,  but  there  is  an 
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executory  devise;  by  the  operation  of  law,  the  rents  and 
profits  intermediately  accruing,  would  be  preserved,  by 
way  of  accumulation,  for  the  person  ultimately  taking 
under  the  executory  devise.  Where  there  is  nothing  to 
strike  out  in  the  way  of  direction,  yon  cannot  strike 
out  the  direction  unless  you  strike  out  the  devise; 
and  the  direction,  therefore,  must  be  considered  as 
a  separate  thing  from  the  devise.  And  my  opinion  is 
that  if  ever  a  case  should  again  arise,  such  as  actnally 
did  arise  in  Macdonald  v.  Bryce,  it  would  deserve 
very  serious  consideration  whether,  considering  the 
language  of  Lord  Langdale  himself  in  the  case  of  Eyre 
V.  Marsden,  and  the  hypothetical  case  put  by  Lord 
Eldon  in  Griffiths  v.  Vere,  the  decision  in  Macdonald 
V.  Bryce  could  be  sustained. 


But,  after  having  considered  all  these  cases  and  the 
statute,  it  occurred  to  me  that  I  must  consider  what 
was  the  case  really  before  me :  and,  on  lookii^  at  the 
will,  I  find  that  the  question  which  was  ai^ued  upon 
the  doctrine  in  Griffiths  v.  Vere  and  Macdonald  v. 
Bryc€j  does  not  arise.  For  the  testator,  having  begun 
with  bequeathing  all  his  personal  property  to  trustees, 
and  having  given  them  a  direction  to  sell  it  and  to  in- 
vest the  proceeds  in  government  or  real  securities,  and 
to  pay  several  annuities  out  of  the  interest  and  divi- 
dends, proceeds  thus :  ^'  And,  as  to  all  the  rest,  residue 
and  remainder  of  the  dividends,  interest  and  produce  of 
the  said  trust  monies,  after  payment  of  the  said  several 
annuities  until  they  shall  respectively  determine ;  it  is 
my  will  that  the  same  shall  acccumulate  until  the 
decease  of  the  survivor  of  them  the  said  several  annui- 
tants." There  is  therefore  an  express  direction  that  the 
surplus  income  shall  accumulate  during  the  lives  of  all 
the  annuitants,  that  is,  until  the  time  should  arrive  when 


Widi  respect  to  the  costs  of  the  suit,  the  counsel  for 
the  residuary  legatees  contended  that  they  ought  to  be 
paid  wholly  out  of  the  fund  arisen  from  the  accumula- 
tioDs  made  after  the  expiration  of  the  time  limited  by 
the  Act,  as  being  the  only  part  of  the  testator's  estate 
as  to  which  any  question  had  arisen.    The  counsel  for 
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letermined.  The  testator  then  proceeds  to  give  legacies 

if  100  L  each  to  various  persons,  and  next  says :  "  And        Elborne 

IS  to  all  the  rest,  residue  and  remainder  of  the  said         ^ 

'  Goods. 

Yost  monies  and  effects,  I  give  and  bequeath  the  same 
mto  and  among  all  and  every  the  children  of  my  said 
line  nephews  and  nieces  (who  are  annuitants  herein- 
liefore  named),  and  of  my  said  late  nephew,  Edward 
Chade,  deceased,  which  shall  be  living  at  the  decease 
of  the  survivor  of  all  the  said  annuitants."  So  that 
this  is  nothing  more  than  the  ordinary  case  of  a  person 
naking  an  executory  gift  to  take  effect  after  the  deaths 
of  nine  persons,  and  directing  that,  during  the  lives  of 
all  those  persons,  there  shall  be  an  accumulation. 

Then  the  law  is  clear.  The  statute  intervenes,  and 
cuts  down  the  period  of  accumulation  to  the  term  of 
twenty-one  years;  and,  according  to  the  language  of 
the  statute  as  expounded  by  a  great  variety  of  deci- 
noDS  which  it  is  now  too  late  to  controvert  (although  I 
recollect  that,  when  the  case  of  Langdon  v.  Simpson 
was  heard,  it  was  attempted  to  argue  s^inst  the  deci- 
sion in  Griffiths  v.  Vere,  but  in  vain),  all  that  I  can  do 
in  this  case,  which  appears  to  me  to  be  perfectly  plain, 
is  to  say  that  all  the  accumulations  beyond  the  twenty- 
one  years,  must  go  to  the  parties  who  were  the  next 
of  kin  of  the  testator  at  his  decease. 


Elborvb 

V. 
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1844.  the  next  of  kin  said  that^  although  the  Hosier  of  the 

Rolls  had  ordered   the  costs  to  be  so  paid  in  £yre  ?. 

Marsden,  yet  Lord    Cottenham^  on  appeal,  varied  the 

^  *'  order,  and  directed  the  costs  to  be  paid  out  of  the  tes- 

GOODE.  '  .  ,  ^ 

tator's  general  estate,  including  the  fund  accumulated 
during  the  time  allowed  by  the  Act;  and  that  a  similar 
order  ought  to  be  made  in  the  present  case. 

The  Vice-Chancellor: 

23d  July.  The  question  in  this  case  as  to  the  costs,  seems  to 

have  arisen  from  confounding  personal  estate  specifi- 
cally bequeathed,  with  the  bequest  of  residue.  The 
residue  of  a  testator's  personal  estate,  is  that  portion 
of  it  which  remains  after  payment  of  his  funeral  and 
testamentaiy  expenses,  debts  and  legacies,  and  the 
costs  of  suit  necessary  for  the  administration  of  the  es- 
tate, including  all  costs  and  charges  occasioned  by  the 
t\  ill.  Ripley  v.  Mot/sey  (m) ;  Nishett  v.  Murray  («).  It 
seems  to  follow,  from  that  definition,  that,  whether 
the  residue  be  wholly  given  or  wholly  undisposed  of, 
or  partly  given  and  partly  undisposed  of,  whether 
there  be  one  legatee  or  moie,  or  one  person  next  of 
kin  or  more,  the  thing  that  is  taken  is  of  the  same 
quality,  and  the  parts  which  constitute  the  whole,  only 
come  into  existence  after  satisfaction  of  the  general  costs 
of  suit;  in  other  words,  the  takers  of  shares,  where 
shares  are  taken,  are  liable  to  the  costs  in  proporticm  to 
their  shares.  This  appears  to  be  the  rule  of  the  Court 
shown  by  the  decrees  in  Ackroj/d  v.  Smithson,  as  stated 
in  Eyre  v.  Marsden  (0),  in  Roberts  v.  Walker  (p),  and  in 
Creswell  v,  Cheslyn  (9).  Lord  Coitenliam  took  the  same 
view  in  Eyre  v.  Marsden ;  and  bis  decision  in  that  case 

(ill)  1  Keen,  578.  (p)  iRuss.&Myl.752-767, 

(»)  5  Ves.  149-158.  (y)  9  Eden,  123;   and   1 

(o)  4  Myl.  &  Cr,  345.  Swanst.  571,  note. 
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lot  only  appears  to  me  to  be  right,  but  to  be  precisely  1844. 

a  point  and  to  govern  the  case  now  before  me, 

Elbobne 

The  costs,  therefore,  must  be  paid,  pro  rata,  out  of  Goode 
he  fund,  part  of  the  general  residue  given  by  way  of 
executory  devise,  including  the  lawful  accumulations, 
ind  out  of  the  fund,  the  remainder  of  the  residue 
irhich  represents  the  accumulations  made  void  by  the 
statute. 


POWNEY  V.  BLOMBERG. 


1 844 : 

bioth  June, 
January  1799,  the  Defendant  gave  his  sister,  Bar-  and 

Unra  Bennett,  widow,  a  bond  in  the  penalty  of  4,000/.    **^^  ^"^  1^^^* 

Mid  covenanted,  with  her,  to  convey  certain  lands  to  /' 

trustees  by  way  of  mortgage,  for  securing  the  repay-  Usury. 

ment  of  2,000  /.  with  interest  at  6  /.  per  cent.     In  May  

1800,  the  Defendant  and  his  sister  signed  an  agreement  ^^^^  ^^^j  mort- 

in  the  following  words :  "  Whereas  the  said  B.  Bennett,  gage  10  B.  to 

It  the  instance  and  for  the  accommodation  of  the  said  f®^"''^  2,000 /. 
__  __    _^,      -  ,  ,  ,  ,      ,  ,  ,      lc"t  to  him  by 

F.  W.  Blomberg,  agreed  to  advance  and  lend  him  the  i5,,  with  interest 

Bum  of  2,000  /.,  which  she  proposed  to  raise  by  sale  of  ^^  5  ^-  per  cent. 
\  sufficient  sum  of  stock  standing  in  her  name,  and,  ^^^  ^  sum^f^ 
Eurcordingly,  the  said  J3.  Bennett,  on  the  11th  day  of  stock  to  enable 
lanuary  1 799,  sold  the  sum  of  3,7G4  /.  1 4  s ,  3  /•  per  cent.  I^^""  ^^  !^^\f  }^^^ 
consolidated  bank  annuities,  which  produced  a  sum  of  dends  of  which 

2,004/.  14*.,  being  the  sum  required  by  the  said  F.  IV.  exceeded  the 

interest  of  tlic 
9,000  /.  at  5/.  per  cent.,  A.  afterwards  ag;reed,  in  consideration  of 
her  letting  the  2,000  /.  continue  secured  at  interest  as  aforesaid, 
to  transfer  to  her,  when  requested  so  to  do,  the  amount  of  the 
stock  sold  out,  or,  at  her  option,  to  pay  to  her  a  sum  of  money 
sufficient  to  repurchase  it,  and,  in  the  mean  time,  to  pay  to  her 
the  amount  of  the  dividends  of  it,  instead  of  the  interest  of  the 
2,000  /. 

Held  that  the  agreement  was  additional  to  and  not  substitu- 
tional for  the  bond  and  mortgage,  and  was,  therefore,  usurious. 


rOlTNEY 
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1 844.  lilomberg  and  the  broker's  commission  on  the  sale  of 

the  same,  and  the  said  siim  of  2^000/.  was,  thereupon, 
lent  and  advanced,  by  said  B.  Bennett,  to  said  F.  W. 
Blombe  g       Blomberg,  who  conveyed  to  her  certain  lands  and  hcre- 

ditamentSy  the  estate  of  him  the  said  F.  W»  Blom^ 
berg,  called  Kirby  Over  Carr,  situate  near  the  towa 
of  Malton  in  the  county  of  York,  by  way  of  mort* 
gage,  to  secure  the  repayment  of  the  same  with  interest 
after  the  rate  of  5/.  per  cent,  per  annum,  which  interest 
has  been  paid  to  the  said  B.  Bennett,  by  the  said  f*. 
W.  Blomberg,  to  the  5th  day  of  January  last:  and 
whereas  the  interest  so  paid  by  the  said  F.  W.  Blomberg 
to  the  said  B.  Bennett  amounts  to  the  sum  of  100  /.  per 
annum/ whereas,  if  the  said  sum  of  3,764/.  145. 8  J.  had 
remained  unsold,  the  sidd  B.  Bennett  would  have  an- 
nually received  the  sum  of  112  2.  10  s.  3  d.,  so  that  she 
sustains  an  annual  loss  of  12/.  10  s.  3^.  in  the  interest 
of  the  money  she  has  so  advanced:  the  said  JF.  W» 
Blomberg,  in  consideration  of  the  said  B.  Bennett  agree* 
ing  to  let  the  said  sum  of  2,000  /.  continue  secured  lU 
interest  as  aforesaid,  hath  agreed  to  pay  and  make  giN|d 
to  the  said  fi.  Bennett,  from  the  6th  day  of  Januujf 
last,  a  sum  equal  to  tlie  dividends  of  the  said  suo)  of 
8,764/.  14s.  Sd.,  3/.  percent,  consols  so  sold  forthf 
accommodation  of  the  said  F.  W.  Blomberg,  in  like 
manner  as  if  the  same  yet  remained  in  her  name,  aodL 
instead  of  pay'mg  the  sum  of  2,000/.  of  lawful  money  of 
Great  Britain,  to  purchase  for  or  transfer  into  the  n^uae 
and  to  the  account  of  the  said  B^  Bennett,  the  like  snm 
of  3,764  L  I4s.  3d.  like  3 /.  per  cent,  consolidated  bank 
annuities,  or  otherwise  pay  her  such  a  sum  of  mosey 
as,  at  the  time  he  shall  be  requested  to  make  such  pur* 
chase  or  transfer,  will  be  sufficient  to  re-invest  the  like 
sum  in  the  like  annuities :  Now,  in  consideration  of  the 
premises,  the  said  F.  W»  Blomberg  doth  hereby  agree, 
with  the  said  B.  Bennett,  that  he,  his  e^K^utors.or 
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administrators^  shall  and  will,  at  his  and  their  own  costs  1844. 

and  charges,  within  the  space  of  six  months  next  after 

a  request  shall  be  made  to  him  by  the  said  B.  Benttett, 

her  executors  or  administrators,  purchase,  lay  out  or      r* 

.  '  '^  'J  Blomberg. 

mvest,  or  otherwise  transfer  into  the  name  of  the  said 
B.  Bennett,  or  as  she  or  they  shall  direct,  the  sum  of 
8,764/.  1 4  s.  3d.,  3/.  per  cent,  consolidated  bank  annui- 
ties,  or  otherwise  pay  to  her  or  them,  at  the  option  of  the 
eaid  JB.  Bennett,  her  executors  or  administrators,  a  sum 
of  money  sufficient  to  re-invest  the  same  sum  of  stock  in 
the  same  annuities,  and  the  accruing  dividends  attending 
the  same;  and  shall, in  the  meantime  and  until  the  said 
sum  of  3,764  /.  145.  8</.,  3  2.  per  cent,  consolidated  bank 
annuities,  shall  be  so  invested  for  the  said  JB.  Bennett, 
her  executors  or  administrators,  or  a  sum  sufficient  for 
that  purpose  shall  be  paid  to  her  or  them,  well  and 
truly  pay,  to  the  said  B.  Bennett,  her  executors  or 
administrators,  or  otherwise  make  good,  to  her  or  them, 
all  such  dividends,  interest  or  produce  as  would  have 
grown  due  or  become  payable  for  the  said  sum  of 
S,764/.  14  s.  Zd.,  3 /•  per  cent,  consolidated  bank  annui- 
ties, so  sold  for  the  benefit  of  the  said  F.  W.  Blom-' 
herg  as  aforesaid,  or  which  the  said  B  Bennett  would 
have  been  entitled  to  receive  thereon  in  case  the  same 
stock  had  remained  in  her  name,  and  at  the  respec- 
tive times  at  which  the  same  dividends  would  have 
accrued  due  and  become  payable;  the  first  payment 
thereof  to  be  computed  from  the  5tb  day  of  January 
Bov  last  past" 

By  the  settlement  on  the  marriage  of  Barbara  Bennett 
with  Richard  Pruen,  dated  the  2d  of  April  1810  (which 
recited  the  bond  and  deed  of  covenant,  but  did  not 
notice  the  agreement),  the  sum  of  2,000 /.  and  the  bond 
and  deed  of  covenant  were  assigned  to  the  Defendant 

Vol.  XIV.  o 
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1844.  and  jf'.  Smith,  in  trust  for  Mr.  and  Mrs.  Pnien  and  the 

"^     "^     children  of  their  marriage;  and,   subject   thereto,  in 
PowNET        ^j.^jg^^  j^g  ^  ^^^  moiety,  for  Mrs.  Pruen,  her  executois 

and   administrators,  and   as  to  the  other  moiety,  for 
Mr.  Pruen,  his  executors  and  administrators. 

There  was  no  issue  of  the  marriage. 

Mrs.  Pruen  died  in  1834,  and  Mr.  Pruen,  in  1838, 
down  to  which  time  the  Defendant  continued  to  pay  the 
112/.  16s.  3rf.  The  Plaintiff  claimed  to  be  entitled  (0 
the  benefit  of  the  agreement  of  May  1800,  as  representing 
Mr.  and  Mre.  Pruen :  and  the  bill  prayed  for  a  spe- 
cific performance  of  the  agreement,  and  for  an  account 
of  what  was  due  thereunder,  and  for  a  foreclosure  of  the 
hereditaments  comprised  in  the  deed  of  covenant,  in 
default  of  payment  of  what  should  be  found  due ;  and 
for  general  relief. 

The  answer  contended  that  the  ascreement  was  addi- 
tional  to,  and  not  substitutional  for  the  bond  and  deed 
of  covenant,  and  was,  therefore,  usurious. 

Mr.  Beihell  and  Mr.  Sandys,  for  the  Plaintiff,  said 
that  the  agreement  did  not  give  Mrs.  Pruen  an  option 
to  demand  either  the  sum  advanced,  or  the  stock  or  the 
value  of  it,  but  was  a  satisfaction  of  or  substitution  for 
the  bond  and  covenant,  and,  consequently,  was  not 
usurious. 

Mr.  Stuart,  Mr.  James  Parker,  and  Mr.  Nemnstm, 
for  the  Defendant,  contended,  first,  that  the  agreement 
did  not  convert  the  original  transaction  between  the 
parties  to  it,  into  a  mortgage  for  securing  the  re-invesl- 
roent  of  stock  or  j)ayment  of  its  value,  but  gave  Mrs. 
Pruen  an  option  to  require  either  the  repayment  of  the 
2,000/.,  or  the  re-investment  of  the  stock  or  the  payment 
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of  its  value ;  and,  consequently,  that  it  was  usurious. 
Parker  y.  JRamsbottom  (a) ;  Boldero  v.  Jackson  (b); 
Barnard  Y.  Young  {c) :  and,  secondly,  that,  if  the  agree- 
ment was  valid,  the  marriage  settlement  showed  that 
the  parties  had  abandoned  it  and  reverted  to  the  original 
contract. 

On  Mr.  Bethell  adverting  to  that  argument,  in  his 
reply,  The  Vice-chancellor  said  that  it  had  not  made 
much  impression  on  him;  and  Mr.  Bethell  said,  in 
answer  to  it,  that,  after  the  execution  of  the  settlement, 
the  Defendant  continued  to  pay  the  amount  of  the 
dividends  of  the  stock. 


1844. 
* . ' 

POWNEY 

V. 

Blomdbrg. 


Mr.  Pettit  appeared  for  other  parties. 

The  Vice-Chancellor: 

It  is  manifest  on  the  face  of  the  agreement  of  May 
1800,  that  the  intention  of  the  parties  was  that  the  ori- 
ginal security  should  remain  as  it  was.  Because,  after 
recilmg  what  the  original  transaction  was,  and  that  the 
sum  of  2,000/.,  which  was  produced  by  the  sale  of  the 
stock,  was  lent  or  advanced,  by  Barbara  Bennett  to 
Slomberg,  who  covenanted  to  convey  to  her  certain 
lands  and  hereditaments,  the  estate  of  him  the  said 
Slomberg,  called  Kirby  over  Carr,  situate  near  the  town 
of  Malton,  by  way  of  mortgage  to  secure  the  repayment 
of  the  same  with  interest  after  the  rate  of  51.  per  cent 
per  annum,  which  had  been  paid  to  Barbara  Bennett,  by 
Blomberg,  to  the  5th  of  January  last,  and  that  the 
interest  so  paid,  amounted  to  the  sum  of  100 1,  per 
annum,  whereas,  if  the  sum  of  3,764/.  145.  3c/.  stock  had 
remained  unsold,  Barbara  Bennett  would  annually  have 

(a)  3  Barn.  &  Cres.  257.  (&)  11  East,  612. 

(c)  17  Ves.  44. 
o  2 


P0\!»NBT 


184  CASES    IN    CHANCERY. 

1844.         received  the  sum  of  112  /.  IGs.  3d. ;  sa  that  Ae  sus- 
tained an  annual  loss  of  12  /.  16  s.  3<2.  in  the  iotonestof 
the  money  she  had  so  advanced  to  Blombtrg :  and  that 
Q  ^*  Bhmberff,  in  consideration  of  Barbara  Bemneii  agree- 

ing that  the  sum  of  2,000  L  should  ooatanoe  aeciiied 
at  interest  as  aforesaid,  had  i^reed  to  pay  and  make 
good,  to  her,  from  the  5th  of  January  then  last,  a  sum 
equal  to  the  dividends  of  the  3,764/.  14  s.  3dl  stock,  in 
like  manner  as  if  the  same  still  remained  in  her  name ; 
and,  instead  of  paying  the  sum  of  2/)00  L  in  lawful  money 
of  Great  Britain,  to  purchase  for  or  transfer  into  her 
name,  the  like  sum  of  3,764 /.  14 1.  3d.  stock,  or  otbe^ 
wise  to  pay  her  such  a  sum  of  money  as  would  purchase 
that  stock :  Bhmberg,  in  consideration  of  the  premises, 
agrees,  with  Barbara  Bennett^  that  he,  his  ezecutorB^ 
and  administrators,  will,  at  his  own  costs  and  charge^ 
within  a  certain  space  of  time,  purchase,  lay  out  or 
invest,  or  otherwise  transfer  into  her  name  or  as  slie 
shall  direct,  the  amount  of  the  stock  sold  out,  or  other- 
wise pay  to  her,  at  her  option,  a  sum  of  money  sufficient 
to  re-invest  the  stock,  and  will,  in  the  meantime,  well 
and  truly  pay  to  her,  her  executors  or  administrators,  or 
otherwise  make  good  to  her  or  them,  all  snch  divi- 
dends, interest  and  produce  as  would  have  grown  do^  or 
become  payable  for  the  sum  of  3,764  L  14  $.  3d.,  3  2.  per 
cent,  consolidated  bank  annuities,  so  sold  for  his  benefit 
as  aforesaid,  or  which  Barbara  Bennett  would  have  been 
entitled  to  receive  thereon,  in  case  the  same  stock  had 
remained  in  her  name,  and  at  the  respective  times  the 
same  dividends  would  have  accrued  due  and  payable; 
the  first  payment  thereof  to  be  computed  from  the  5th 
day  of  January  then  last 

That  is  the  whole  of  the  agreement :  it  was  no  new 
mortgage  transaction  :  but  the  effect  of  it  was  that  the 
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original  security  should  remain ;  but  that,  in  considera- 
tion of  the  r^ard  which  the  brother  had  for  his  sister^  a 
payment  should  be  made,  annually,  by  him  to  her, 
which  would  reimburse  her  the  amount  of  the  dividends 
and  would  secure  to  her  the  amount  of  the  stock.  And, 
tnth  being  the  effect  of  the  agreement,  I  do  not  think 
tfaftt  I  can  grant  the  Plaintiff  the  relief  that  he  asks  on 
the  footing  of  it ;  but,  as  the  bill  prays  for  general  relief, 
I  can  decree  a  foreclosure  on  non-payment  of  the  princi- 
pal and  interest  remaining  due  in  respect  of  the  2,0002. 

Mr.  Jamei  Parker: 

Your  HoMor  will  observe,  on  reading  the  prayer,  that 
it  adu  for  a  specific  performance  of  the  agreement,  and 
for  an  account  of  what  is  due  under  it,  and  that  the 
Defisndant  may  be  decreed  to  pay  what  shall  be  found 
due  <m  taking  the  account,  and,  in  default,  that  he  may 
be  fiireclosed.  So  ihat  it  wholly  repudiates  the  repay- 
mnt  of  the  2,000  /.,  and  asks  no  relief  except  under 
(he  agreement 

The  Vke-Chancellor : 

The  bill  asks  for  general  relief,  and,  therefore,  I  shall 
make  a  decree  in  the  usual  terms,  on  the  footing  of 
the  original  mortgage ;  but  1  shall  dismiss  the  bill  so 
fiv  as  it  seeks  relief  founded  on  the  agreement. 
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J844:  STAPLETON  v.  STAPLETON. 
11th  June. 

'        '        '  Thomas  STAPLETON,  Esq.  deceased,  the  late 

G^^hen  ^^^^^^^  ^f  ^^®  Defendant  Henrietta  Lavinia  StapkUm, 

complete.  and  father  of  the  Plaintiffs,  Bryan  John,  Herman,  and 

""'^.  Robertf  and  of  the  Defendant  Lavinia  Mary  Stapkten 

bank  opened  an  (^1^  ^^  whom  were  infants),  was  a  partner  with  his  son, 

account  in  one  the  Defendant,  Gilbert  Stapleton,  in  a  bank  at  Rich- 

ofthe  books  of  j-     v    il  jl:  ^ 

the  firm,  which  "^"^ '"  Yorkshire. 

was  headed  as 

follows:  "  Dr.  i^  ^g^g  ^j^g  practice  of  the  bank  to  receive  deposits  of 

Mrs.  L.  &(the  '^     .        •     x.    •                ^1.1           -.1.1. 

name  of  his  money,  to  enter  them  in  their  accountable  receipt-book, 

wife)  for  the  and  to  pay  interest  upon  them. 

education  of 

Bryony  Lavinia, 

Herman  and  On   the   26th  of  January   1836,    Thomas   StapleUm 

Robert  5.  (the  caused  an  account  to  be  opened,  in  that  book,  which 

names  of  his 

infant  chil-  ^^^  headed  as  follows  : 

dren).  Cr."  and 

he  caused  an  «  Dr.    Mrs.  Henrietta  Lavinia  Stapkton  for  theedo- 

aCCOUntable  ^.              rr>                 t  1           r        *    '        -mir               rr                        J 

receipt  to  be  cation  of  Bryan  John,   Lavmia  Mary,   Herman  and 

signai  by  his  Robert  Stapleton,    Cr. :"  and,  on  the  same  day,  8OOL 

copartner  on  ^^^  carried  to  the  credit  side  of  that  account ;  and 

firm,  purporting  Thomas  Stapkton  s  private  account  with  the  bank  was 

to  be  for  800  /.  debited  with  that  sum,  and  he  caused  the  following 

received  from 

his  wife  for  the  accountable  receipt  for  it  to  be  drawn  and  signed  by 

education  of  his  Gilbert  Stapleton  on  behalf  of  the  firm: 
children,  and 

£jed  U)?hJ^  "  JiuAiwoTid  bank,  January  26th,  1836;  Received  of 

credit  of  the  Mrs.  Henrietta  Lavinia  Stapleton,  800/.,  for  the  educa- 

account  so 

opened,    and  his  private  account  with  the  bank,  was  debited 

with  it. 

Held  that  the  transaction  was  a  complete  and  irrevocable  de- 
claration of  trust  in  favour  of  the  children. 
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tiou  of  Bryan  John,  La'dinia  Mary,  Herman  and  Robert 
Siaplelon ;  for  which  I  am  accountable  to  lier  on  de- 
mand.   Not  to  bear  interest/' 

On  the  19th  February,  the  2d  August,  the  17th 
August  and  the  8th  November  in  the  same  year, 
Thomas  Stapkton's  private  account  was  debited  with 
four  other  sums  of  800/.,  and,  on  each  of  those  days  a 
like  sum  was  carried  to  the  credit  of  the  account  opened 
in  the  accountable  receipt-book ;  and  Thomas  Staple-- 
ton  caused  accountable  receipts  for  the  four  sums  to  be 
drawn  in  the  same  words  and  signed  in  the  same  man- 
ner as  the  first  receipt,  except  that  the  three  last-dated 
receipts  did  not  contain  the  words :  ^'  Not  to  bear  in- 
terest." 
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On  the  14th  February  1837,  he  caused  the  five  re- 
ceipts to  be  cancelled  by  William  Priestman,  a  clerk  of 
the  firm,  and  an  accountable  receipt  for  1,333/.  6s.  Qd, 
to  be  drawn  in  favour  of  each  of  the  Plaintiffs.  The 
receipt  in  favour  o(  Bryan  John,  w2ls  as  follows,  and 
the  other  two  were  in  the  same  form : 

"  Richmond  htxxik,  14th  of  February  1837;  Received 
of  Master  Bryan  John  Stapleton,  1,333/.  Qs.  Bd.,  for 
which  I  am  accountable,  for  education.  For  Thomas 
Stapleton  Sf  Co.,  Thomas  Stapleton.  Not  to  bear  in- 
terest until  the  death  of  Thomas  Stapleton,  esq. : "  and 
he  signed  memorandums  indorsed  on  each  of  those 
receipts.  The  memorandum  on  the  receipt  in  favour  of 
Bryan  John,  was  as  follows,  and  the  others  were  in  the 
same  form : 


a 


I  hereby  appoint  Robert  Canning,  esq.  and  my  son, 
Gilbert  Stapleton,  trustees  and  guardians  for  the  within- 

o4 


IBS 
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Staplstoit 
SvAPLsrav. 


named  Bry€m  Jolm  Simpl^cm  during  his  minority,  to 
have  Ihe  management  of  the  money  herein  named  and 
giTen  by  me  to  said  Bryan  Jokm  StapleUm  this  14th 
day  of  Febraary  1837.  ThomoM  Siapleicm.  Witness, 
W.  Prie$tmm.*'  On  the  same  14di  of  February  18S7, 
Tkomat  Siapkiom  cansed  the  following  entry  to  be 
made  on  the  ddiit  side  of  the  acooont  which  had  been 
opened  by  him  and  was  headed  as  before  mentioned: 

*<  Febraary  14th,  1887. 

<'To  transfer  to  Master  JBryoii  Jokm 

Siapkiom      ....        £.1,383  6  8 

To  ditto  Uermam  SU^^ktom      -        -   1,888  6  8 

To  ^Uo  Robert  SiapLtom        -        -   1,388  6  8 


a 


t€ 


£.4,000     -    -'' 


On  the  same  day  the  entries  on  the  two  sides  of  the 
last-mentioned  accomit  were  added  np,  the  entries  on 
the  one  side  consisting  of  the  five  snms  of  800  /.  each, 
making  together  4,000/.,  and  the  entries  on  the  other 
side,  consisting  of  the  three  sams  of  1,338/.  6  s.  Sd. 
each,  making  together  the  like  sum,  and  the  account 
^bich  purported  to  be  for  the  education  of  the  Plaintiffs 
and  their  sister,  was  balanced  and  closed  ;  and  Thomoi 
Stapleton  caused  three  new  accounts  to  be  opened  in 
the  accountable  receipt-book,  one  of  which  was  headed 
as  follows : 


"  Dr.  Master  Bryan  John  Stapleton  for  education.  Cr.;** 
and  on  the  credit  side  of  that  account,  the  following 
entry  was  made : 

''1837,  February  14th.     By  cash,  1,333/.  es.  Bd.' 


The  two  other  new  accounts  were  precisely  similar 


GASES    IN   CHANCERY. 


laa 


to  thai  account,  except  that,  ia  the  headings  of  them, 
the  names  of  Herman  and  Robert  Siapleion  were  sub«* 
stituted  for  the  name  of  their  brother.  On  the  same 
14tb  of  February  1837,  Thomas  Stapleton  caused  the 
three  accountable  receipts  for  1|333/.  6^.  8d.  each, 
to  be  sealed  up  in  a  sheet  of  paper,  with  the  following 
address  upon  it :  ''  For  B4)bert  Canning  and  OUbert 
Siapleton,  Esqrs.  Deposited  for  safe  custody  this  14th 
day  of  February  1837,  by  me  Thomas  Stapleton.  Wit- 
ness William  Priestman :"  and  he  deposited  the  packet 
in  the  safe  or  strong  closet  of  the  bank ;  and,  shortly 
afterwards,  informed  his  son  Gilbert  that  he  wished  him 
and  Canning  to  be  the  guardians  of  his  infiunt  children ; 
and,  about  the  same  time,  he  informed  his  wifon  aod 
duected  her  to  inform  Canning  (which  she  did)  that  he 
bad  made  such  arrangement  and  provision  for  the  bene- 
fit of  the  plaintiffs  as  before  mentioned,  and  that  the 
tliiree  sums  of  1,333  L6s.Qd.  were  intended  to  be  under 
tfie  management  of  Gilbert  Stapleton  and  Canning,  for 
the  education  of  the  Plaintiffs  during  their  minorities. 


* >t ' 

Sri^XrSTOK 
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On  the  19th  of  January  1839  (until  which  time  the 
three  last-mentioned  receipts  remained  deposited  as 
before  mentioned),  Thomas  Stapleton  informed  his  son 
Gilbert  that  he  wished  to  increase  the  provision  for  the 
education  of  the  Plaintiffs,  to  1,500  /.  each  ;  and,  with 
that  view,  he,  without  having  any  communication  with 
Canning,  directed  Gilbert  to  take  the  three  accountable 
receipts  for  1,333 1.  Ss.  Q  d.  out  of  the  packet  and  can- 
cel them,  and,  in  lieu  of  them,  to  prepare  three  similar 
receipts  for  1,600/.  each  in  favour  of  the  Plaintiffs. 
Accordingly  the  three  receipts  were  cancelled,  and  three 
others  were  prepared,  one  of  which  was  as  follows,  and 
the  other  two  were  in  the  same  form : 
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'^  Richmond  bank,  19th  January  1839 ;  Received  of 
Master  Bryan  John  Stapleton  1,500  /.  (for  education),  for 
which  I  am  accountable. 

For  Thomas  Stapleton,  Gilbert  Siapleiom. 

N.  B. — Not  to  bear  interest  until  the  death  of  Thomas 
Stapleton,  Esq." 

Priestman,  by  the  direction  of  Thomas  Stapleton, 
wrote  a  memorandum  on  tlie  back  of  each  of  the  last- 
mentioned  receipts.  The  memorandum  on  the  back  of 
the  receipt  in  favour  of  Bryan  John,  was  in  the  follow* 
ing  words  : 

"  I  hereby  appoint  Robert  Canning,  Esq.  and  my  son 
Gilbert  Stapleton  trustees  and  guardians  for  the  within* 
named  Bryan  John  Stapltton,  during  his  minority,  to 
have  the  management  of  the  money  hei'ein  named  ami 
given  by  me  to  the  said  Bryan  John  Stapleton,  this 
10th  day  of  January  1839.''  The  memorandums  on 
the  two  other  receipts  in  favour  of  Herman  and  Robtrt^ 
were  precisely  in  the  same  words,  except  that  "  f/rr- 
fwa/i"  was  substituted  in  one,  and  ^*  Robert**  in  the  other, 
for  **  Bryan  John,**  Thomas  Stapleton  signed  the  me- 
morandums,  and  his  signature  was  witnessed  by  Charles 
Stapleton.  Gilbert  Stapleton,  by  his  father's  direction, 
folded  up  the  receipts  in  the  sheet  of  paper  from  which 
the  receipts  for  1,333/.  65.  Be/,  had  been  taken,  and 
which  was  addressed  as  before  mentioned,  and  then 
sealed  it  up  and  deposited  it  in  the  safe  or  strong  closet 
of  the  bank,  where  it  remained  until  his  father's  death. 
On  the  same  19th  day  of  January  1839«  the  following 
entries  were  made  in  each  of  the  three  accounts  opened 
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in  the  names  of  the  Plaintiffs ;  namely,  on  the  debit  side 
under  the  date  of  the  19th  of  January  1839,  ^*  To  transfer 
new  receipt,  1,333  Z.  65.  8  d. ;"  and,  on  the  credit  side, 
'^  By  transfer,  &c.  1,500/. ;"  and  Thomas  Stapleton*s 
private  account  with  the  bank,  was  debited  with  three 
sums  of  166/.  13  5.  4d.  each.  Those  sums  added  to 
the  five  sums  of  800  /.,  which  Thomas  StapUton*s  pri- 
vate account  had  been  previously  debited  with,  amounted 
to  4,600  /.,  and  were  equal,  in  amount,  to  the  three 
sums  of  1,600  /.,  for  which  the  accountable  receipts 
were  given. 


1844. 


Stapletow 

V. 

Staplbton. 


Thomas  Stapleton,  by  his  will  dated  the  16th  March 
1833,  bequeathed  one  half  of  the  residue  of  his  personal 
estate  to  his  son  Thomas^  and  the  other  half  to  his  son 
Gilbert.  By  a  codicil  dated  the  14th  March  1837,  he 
appointed  Cfilbert  his  sole  executor.  By  another 
codicil  dated  the  18th  June  1837,  he  gave,  to  the  Plain- 
tiffs and  the  Defendant  Lavinia  Mary^  by  the  descrip- 
tion of  his  children  by  his  then  wife,  600/.  eaci),  to  be 
paid  on  their  attaining  twenty-one,  with  interest,  at  four 
per  cent.,  in  the  meantime ;  such  interest,  during  their 
minorities,  to  be  paid  to  his  wife,  for  theit  maintenance 
and  education ;  and  he  appointed  his  wife  their  sole 
guardian.  By  another  codicil  dated  the  Idth  February 
1839,  he  revoked  the  bequest  of  one  moiety  of  his  resi- 
duary estate  in  favour  of  his  son  Thomas,  and  bequeathed 
that  moiety  to  his  wife. 

He  died  on  the  4th  July  1839.  On  his  death  Gilbert 
Stapleton  became  the  sole  surviving  partner  in  the  bank ; 
and  he  admitted  that  the  property  of  the  partnership 
was  sufficient  to  answer  all  the  claims  upon  it  including 
the  three  accountable  receipts  for  1,600/. 


IM 
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The  bill  alleged  that  each  of  the  Plaintiffs  was  eoti' 
tied  to  one  of  the  sums  of  1,500/.;  but  that  Lamda 
Mary  Stapletan  claimed  800/.,  part  thereof;  and  that 
Gilbert  Stapleton  and  Henrietta  Lavima  StapUtan^  hs 
the  residuary  legatees  of  the  testator,  alleged  that  no 
valuable  consideration  was  given  for  the  accountable 
receipts,  and  that  they  were  wholly  inoperative,  and  did 
not  amount  to  any  valid  declarations  of  trust  for  the 
benefit  of  the  Plaintiffs.  But  the  Plaintiffs  charged 
that  those  documents  were  valid  and  effectual  declara- 
tions of  trust  for  their  benefit,  and  that  they  were  ear- 
clusively  entitled  to  the  benefit  of  them ;  and  that  Gt/- 
hert  Stapleton  and  Canning  wert  trustees  thereof  for 
them. 


The  bill  prayed  that  it  might  be  declared  that  the 
three  sums  of  1,500/.,  with  interest  thereon  at  four  jier 
cent,  per  annum  from  the  death  of  Uie  testator,  ought  to 
be  paid  by  Gilbert  Stapleton^  as  the  surviving  partner  in 
the  bank  and  the  personal  representative  of  the  testator, 
out  of  his  effects,  and  that  the  same  might  be  decreed  to 
be  paid  accordingly,  and  might  be  secured  and  invested 
for  the  benefit  of  the  Plaintiffs,  in  the  names  of  Gilbert 
StapletomnA  Cannings  and  that  a  sufficient  part  thereof 
or  of  the  income  thereof  might  be  ordered  to  be  paid 
to  the  guardian  of  the  Plaintiffs,  for  their  maintenance 
and  education. 


For  better  explaining  the  accounts  opened  by  the 
testator  in  1837  and  1830,  as  mentioned  in  the  bill,  the 
Plaintiffs  set  forth  a  copy  of  them  in  a  schedule,  which 
was  as  follows : 
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i.  L.  Staplelon  for  the  Education  of  Bryan  John,  1844. 


avinia  Mary^  Herman  and  Robert  StapUton. 

Dr. 
^7 :                                                  £.      s. 

4th     -  To  transfer  to  Master 
Bryan  John  Staple- 
ton          ...      1^333    G 

d. 
8 

Staplstov 
Staplston. 

To  ditto  Herman  Sta* 
pleton     -        -        - 

1,333 

e 

8 

To  ditto  J 
ton 

^bert 

Staph' 

m 

1,333 

6 

8 

4,000 

- 

- 

£. 

s. 

d. 

)36: 

Cr. 

Ith     -  By  cash 

- 

- 

800 

- 

— 

9th     -  By  cash 

- 

- 

800 

- 

— 

Ul       -  By  cash 

- 

- 

800 

— 

- 

:7th    -  By  cash 

- 

- 

800 

- 

- 

ith      -  By  cash 

£. 

800 

- 

— 

4,000 

- 

- 

^ 

faster  Bryan  John  Stapkton  for  Education. 

Dr. 
139:  £.       5.    d. 

Hh     -  To  transfer  new  receipt     1^333    6    8 


Cr. 

»7: 

£. 

s. 

d. 

Mk 

-By 

cash 

- 

-      1,333 

6 

8 

»0: 

Mb 

-By 

transfer 

,  &c. 

-      1,600 

- 

- 
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1844.  Master  Herman  Sfapleton  for  Education. 

Dr. 
1B39:  £.         s.    d. 

Stapi'eton      Jan.  10th      -  To  transfer  new  receipt      1,333     0    8 


Stapletom 

r. 


Cr. 

1B37:  £.        8.    d, 

Feb.  14th     -  By  cash      -         -         .      i,333     0    8 

1839: 
Jan.  19th     -  By  transfer,  &c.  -      1,600     -    - 


Master  Robert  Stapleton  for  Education. 

Dr. 
1839:  £.        s.    d. 

Jan.  19th      -  To  transfer  new  receipt      1,333     6    8 


Cr. 
1837:  £.        s.    d. 

Feb.  14th     -  By  cash     .         -        -      i,333     C    8 

1839: 
Jan.  19th      -  By  transfer,  &c.  -     1,600    -    - 


Gilbert  Stapleton,  in  his  answer,  denied  that  he  allied 
that  no  consideration  was  given  for  the  receipts  for 
1,600/.,  or  that  they  were  wholly  inoperative  and  did 
not  amount  to  any  valid  declaration  of  trust  for  the 
benefit  of  the  Plaintiffs :  and  he  said  that  such  considefa- 
tion  was  given  for  them,  by  the  testator,  to  the  banking 
firm,  as  after  mentioned,  to  wit,  the  debiting  of  his  pri- 
vate account  with  the  three  sums  of  166/.  13s.  iA, 
and  the  cancelling  of  the  three  accountable  receipts  for 
1,333/.  61.  8  c/.,  and  the  transfers  of  the  three  sums  of 
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1,333 /.  Os.  Bd.  from  the  credit  to  the  debit  side  of  the 
three  new  accounts  opened  in  the  names  of  the  Plaintiffs ; 
but  he  submitted,  whether,  under  the  circumstances 
aforesaid,  those  cancelhngs  and  transfers  were  wholly 
inoperative,  and  whether  the  same  were  a  good  con- 
sideration for  the  three  accountable  receipts  for  1,500  /. 
to  the  extent  of  4,000/.  or  3,000/.,  or  to  any  other 
extent.     He  added  that  no  valuable  consideration  was 
given,  to  the  testator,  for  causing  the  five  receipts  for 
600/.  to  be  drawn,  or  the  five  sums  of  BOO/,  to  be  trans- 
ferred from  his  private  account  to  the  account  headed : 
•'  Dr.     Mrs.  H.   L.   Stapleton,   for    the   education  of 
Bryan  Johuy  Lavinia  Mary,  Herman  and  Robert  Staple- 
ton.    Cr.,"  or  for  causing  the  names  of  the  Plaintiffs  to 
be  inserted  in  the  accountable  receipts  for  1,333/.  65.  Bd,, 
or  in  those  for  1,500/.,  or  for  causing  the  three  sums  of 
IGO/.  135.  4d,,io  be  transferred  from  his  private  account 
to  the  three  new  accounts  opened  in  the  names  of  the 
Plaintiffs:  and  that  he  believed  that,  in  fact,  the  three 
receipts  for  1,500/.  each,  were  not  wholly  inoperative, 
but  were  good  for  the  three  sums  of  166  /.  135.  4d,  each, 
debited  in  the  testator's  private  account ;  but  he  sub- 
mitted whether  those  receipts  were  good  for  any  further 
sums. 


1844. 


Stapleton 

V. 

Stapleton. 


Lavinia  Mary  Slapleton,  by  her  answer,  submitted 
that  the  several  sums  placed  to  the  credit  of  her  mother, 
on  the  26th  of  January,  the  19th  of  February  and  the 
2d  and  17th  of  August  and  the  8th  of  November  1836, 
as  mentioned  in  the  bill,  were  appropriated,  by  her  late 
fiither,  for  the  benefit  of  and  as  a  part  provision  and 
advancement  for  her  and  the  Plaintiffs;  and  that  such 
appropriation  was  not,  subsequently,  lawfully  set  aside 
or  revoked  by  the  matters  in  that  behalf  mentioned  in 
the  bill. 


IM 
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Stafliton 
Staplitoh. 


Mr.  H.  M.  RiddeU  for  the  PlaintiffB,  mid  that  tbe 
testator  certainly  intended,  by  the  transactions  which 
took  place  in  1836,  to  create  a  trust  for  the  eqmd 
benefit  of  his  infant  sons  and  daughter;  but,  that,  in 
February  1837,  he  changed  his  intention^  as  he  was  at 
liberty  to  do ;  for  the  prior  transactions  were  imeompku^ 
inasmuch  as  he  did  not  part  with  the  accountable 
receipts  of  1830,  but  kept  them  under  his  control,  and, 
therefore,  upon  any  change  taking  place  in  his  intention, 
he  was  at  liberty  to  deal  with  them  as  he  thought 
proper :  that,  in  February  183^,  be  did  change  bis  inten- 
tion, and  directed  all  the  receipts  of  1836  to  be  can- 
celled, and  three  new  receipts  for  1,383/.  6«.  dcf.  cacb 
(which  exhausted  the  whole  amount  of  the  five  sums  of 
800  /.)  to  be  drawn  in  fietvour  of  his  sons  akme ;  and,  at 
the  same  time,  he  directed  the  account  of  1836  to  be 
closed  and  new  accounts  to  be  opened  with  his  sons, 
and  each  account  to  be  credited  with  1,333/.  6#.  8dLf 
and,  by  an  indorsement  on  each  receipt,  he  declared 
(which  he  had  wholly  omitted  to  do  in  1836)  an  express 
trust  in  fevour  of  each  son,  and  named  certain  persons 
to  be  their  trustees  and  guardians,  and  thereby  he  com- 
pleted the  gifts  in  their  favour :  that,  in  1839  tbe  tes- 
tator determined  to  increase  the  provision  which  he  had 
made  for  his  sons ;  and  that  his  intention  was  carried 
into  full  effect  by  the  same  means  as  had  been  adopted 
in  1837. 


The  following  cases  were  cited  in  order  to  diow  that 
the  acts  done  in  1836,  did  not  amount  to  a  complete 
gift :  Antrobus  v.  Smith  {a) ;  Edwards  tr.  James  (6) ;  DU- 
Ion  V.  Coppen  (c) ;  and  Gaskell  v.  G€ukeU(d). 


(a)  12  Ves.  39. 

(b)  1  Wyl.  &  Cr.  aaG. 


(c)  4  Myl.  k  Cr.  647. 

(d)  2  Youn.  A  Jerv.  50s. 
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Mr.  Fleming^  for  the  iniiuit  Defendant  Lavinia  Mary 
Stapleionf  contended  that  she  was  entitled  to  share, 
equally  sntii  her  brothers,  in  the  five  sums  of  800/. ; 
for  each  of  those  sums  was  placed  to  the  credit  of  the 
account  opened  with  Mrs.  StapUton  for  the  benefit  of 
her  four  children,  and  the  testator's  private  account 
with  the  bank  was  debited  with  each  sum ;  and,  there- 
fore,  the  transaction  was  a  complete  gift ;  Wheatley  v. 
Pwrr{€). 
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The  Vice-ChaMcellor  said  that,  in  Ga$keU  v.  Gaskell, 
the  question  was  whether  any  trust  was  raised;  but 
that  Wheatley  v.  Purr  seemed  to  be  quite  decisive  that 
what  took  place  in  1886,  amounted  to  a  complete  gift; 
and,  consequently,  that  Lavinia  Mary  Stapleton  was 
entitled  to  share,  equally  with  her  brothers,  in  the 
amount  of  the  five  sums  of  BOO  /. ;  and  that  her  share, 
which  was  1,000/.,  must  come  out  of  the  sums  which 
had  been  appropriated  to  her  brothers. 

])eclare  that  there  was  a  valid  disposition  of  the  sum 
pf  4>600/.  *  inentioned  in  the  pleadings,  in  favour  of  the 
.P)aiiiti^.W<i  the  infant  Defendant  Lotmita  Mary  Sia^ 
t j»2ff Off,. jand; that  she  is  entitled  to  the  sum  of  1,000/., 
part  of  the  said  sum  of  4,600/.,  and  that  the  Plaintiffs 
an  entitled,  in  equal  shares,  to  the  residue  of  the 
said  4,500/. 

(e)  1  Keen,  55 1 . 


^  The  4,500/.  was  the  amount  of  the  three  sums  of 
1,333/.  6s  8c/.,  and  of  the  additions  thereto  of  166/  135.  ^d. 
each. 
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1844: 
25th  June. 

Demurrer* 

Practice. 

Indulgence, 


Motion,  by 
Plaintiff;  to  set 
flown  a  de- 
murrer for  ar- 
gumenty  afler 
the  time  allowed 
for  that  pur- 
pose had  ex- 
pired, on  tlie 
ground  that  the 
neglect  had 
arisen  from  the 
pecuniary  rm- 
barrassments  of 
the  Plaintiff'V 
solicitor  (which 
it  appeared  the 
Plaintiff"  was 
previously 
aware  of },  re- 
fused. 


KNIGHT  V.  MARJORIBANKS. 

M  R.  WAKEFIELD  moved  that  the  Plaintiffs  might 
be  at  liberty  to  set  down  a  demurrer  to  a  supplemental 
bill,  to  be  argued,  notwithstanding  the  time  within 
which  it  ought  to  have  been  set  down  under  the  34th 
Order  of  August  1841  had  expired*. 

Tlie  motion  was  supported  by  an  affidavit  made  by 
the  Plaintiffs,  which  stated  that  the  demurrer  was  filed  ■_ 
on  the  Gth  of  July  1843 :  that  the  Plaintiffs  then  em — 
ployed  a  gentleman  as  their  solicitor,  to  whom  one  o  ^ 
them  had  made  considerable  advances  of  money  to  en — 
courage  him  to  prosecute  the  suit  with  diligence  :  tha%^ 
in  July  1843,  the  solicitor  fell  into  difficulties  and  neg-- 
lected  his  business,  and,  subsequently,  left  the  country  ; 
and  that  the  Plaintiffs  did  not  become  aware  that  tbe 
time  for  setting  down  the  demurrer  had  expired,  until 
December  1843.    The  affidavit  then  stated,  in  order  (0 
account  for  the  delay  in  making  the  motion,  that  tbe 
Plaintiffs  had  been  unable,  until  lately,  to  get  possession 
of  the  papers  in  the  cause,  and  to  obtain  an  order  for 
changing  their  solicitor. 

The  affidavits  in  opposition,  stated  that,  on  the  day  oa 
which  the  demurrer  was  filed,  the  Defendants'  solicitor 
gave  notice  thereof,  to  the  Plaintiffs'  solicitor,  and  that, 
two  days  afterwards,  the  Plaintiffs  solicitor  bespoke  an 
office-copy  of  it;  and  that  he  continued  to  attend  at  his 
chambers  until  the  8th  or  9th  of  August  1B43. 

Mr.  Wakefield,  for  the  Plaintiffs,  contended  that  the 
facts  stated  in  the  affidavit  in  support  of  the  motion, 


*  See  Beavan's  Ord.  Cane.  174. 
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entitled  the  Plaintiflfs  to  the  indulgence  of  the  Court ; 
«nd  added  that  their  solicitor  did  not  take  the  office- 
copy  of  the  demurrer  which  he  had  bespoken,  because 
he  was  unable  to  pay  for  it.  Noel  v.  Ward  {a)  ;  Pen- 
wmtgton  v.  Lord  Muncaster  (6) ;  Taylor  v.  Salmon  (c). 

Mr.  BttfitU  and  Mr.  Roundell  Palmer,  for  the  De- 
fendants, cited  Stanley  v.  Bond{d);  Cresy  v.  Bea^ 
van{e)\  Charlton  v.  Richmond(f);  and  Walmsley  v. 
Froude  (g),  which  they  said  was  conclusive  against  the 
application. 

The  Vice-Chancellor: 

I  do  not  think  that  the  affidavit  in  support  of  this 
motion  states  a  case  sufficient  to  authorize  the  Court  to 
make  the  order  that  is  asked. 


1844. 
Kkigut 

V. 

Marjori- 

BANKS. 


It  is  not  necessary  for  me  now  to  decide  whether  a 
case  might  not  be  made,  upon  grounds  of  accident, 
mistake  or  fraud,  which  might  induce  the  Court  to 
grant  such  an  application ;  for  none  of  those  grounds 
exist  in  the  present  case.  All  that  is  stated  is  that  the 
aolicitor  neglected  the  matter ;  and  you  are  left  to  infer 
that  the  neglect  arose  from  his  want  of  means.  But  it 
has  never  been  held  that  the  neglect  of  the  solicitor 
employed  by  a  party,  arising  from  his  pecuniary  em- 
barrassments, is  such  an  accident  as  this  Court  will 
relieve  against  by  relaxing  its  general  orders. 

I  observe  that  the  affidavit  in  support  of  the  motion, 
states  that  Mr.  Latour,  one  of  the  Plaintiffs,  made 


(11)  1  Madd.  339, 

(A)  Ibid.  555. 

(c)  3  MyJ.  &  Cr.  109. 

(,d)  5  Bcav.  175. 


(f)  Ibid.  177,  note. 

(/)  4  Beav.  397. 

{g)  I  lluss.  Si  Myl.  334. 
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1844. 

Knight 

V. 

Marjoui- 

BAMKS. 


large  advances  to  the  solicitor^  in  order  to  encourage 
him  to  prosecute  the  suit  with  diligence,  that  is,  to  do 
what  it  was  his  duty  to  do.  So  that,  here,  there  is  a 
representation  that  the  solicitor  was  known,  ail  aloiig, 
to  be  in  difficulties :  and,  if  a  Plaintiff  chooses  to  em* 
ploy  a  solicitor  whom  he  knows  to  be  in  difficulties,  and, 
if  that  solicitor  afterwards  neglects  his  business  in  con- 
sequence of  those  difficulties ;  that,  cannot  certainly  be 
called  either  an  accident,  mistake  or  surprise  against 
which  the  Plaintiff  is  entitled  to  be  relieved  by  the  ex- 
traordinary assistance  of  the  Court. 


Motion  refused  with  costs. 


1844: 
25th  June. 

^ V ' 

Amended  bill. 

Practice, 

Taking  bill  off 

ihefiU. 

On  the  allow- 
ance of  demur- 
rers put  in  by 
three  of  the 
Defendants,  the 
PlaintifThad 
leave  to  amend    he  had  filed  his  answer, 
his  billy  on  pay^ 

2o*f costs.    ^^      ^  motion  was  now  made,  on  his  behalf,  to  take  the 

The  order  to 

amend  was  *  See  ante^  p.  69. 

served  upon  a 

fourth  Defendant,  but  not  until  he  had  filed  his  answer,  and  he 

moved  to  take  the  amended  bill  oflF  the  file,  for  irregularity. 

Motion  refused ;  because  the  order  to  amend  remained  undis- 
charged. 


DEEKS  V.  STANHOPE. 

^OME  of  the  Defendants  had  demurred  to  the  bill; 
and,  on  the  21st  of  March,  their  demurrers  were  allowed 
on  argument;  but  leave  was  given,  to  the  Plaintiffs,  to 
amend  their  bill  on  payment  of  205.  costs  to  each  of  the 
Defendants  who  had  demurred*.  The  Defendant  Sta»- 
hope,  had  not  demurred,  but  filed  his  answer  on  the 
23d  of  March.  The  Plaintiffs,  however,  served  him 
with  the  order  to  amend,  but  not  until  nine  weeks  after 
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bill,  which  had  been  amended  in  pursuance  of  the  order  1844. 

of  the  21st  of  March,  off  the  file  for  irregularity.  '        '' 

Deeks 

t?. 
Mr.  Stuart  and  Mr.  Southgate  in  support  of  the       Stanhope 

motion,  said  that  the  order  authorized  the  Plaintifis  to 

amend  as  against  the  demurring  Defendants,  but  not 

as  against  the  Defendant  Stanhope ;  and  that  he  had 

put  in  his  answer,  long  before  the  oixler,  which  operated 

only  from  the  time  of  service,  was  served  upon  him. 

They  referred  to  the  13th  Order  of  November  1B31, 

and  cited  Price  v.  Webb  (a),  and  Davis  v.  Prout  (6). 

The  Vicb-Chancellob: 
You  are  not  moving  to  dischai^e  the  order  to  amend. 

Mr.  Stuart : 

We  were  not  parties  to  that  order,  and,  therefore,  can 
not  apply  to  discharge  it« 

Mr.  Bethell  appeared  to  oppose  the  motion ;  but 

The  Vice-chancellor,  without  hearing  him,  said : 

As  long  as  the  order  to  amend  remains  undischarged, 
any  bill  filed  under  it  must  be  taken  to  be  regularly 
filed;  and,  therefore,  I  shall  refuse  this  motion  with 
costs. 


(a)  2  Hare,  51 1 ;  ^e  515.  (fi)  5  Beav,  375. 
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1844: 
28th  June.  WREY  V.  SMITH. 


coJaiUcfion.  Arthur  mills  Raymond  the  late  uncieof 

Tenant  for  life  the  Plaintiff  Mary  Ann  Wrey,  by  his  will  bearing  date 

of  residue.  the  29th  of  March  IB43,  disposed  of  his  residuary  per- 

*  sonal  estate  in  the  following  words : 

Testator  be- 

S1!LT}  per.  ''  '  e>^e  and  bequeath  all  my  money,  securities  for 

ional  estate,  to  money,  monies  in  the  public  stocks  or  funds,  chattels 

trustees,  in  and  all  other  my  personal  estate  and  effects,  whatsoeyer 

amvenient  speed  ^^^  wheresoever,  of  or  to  which  I  shall  be  possessed  or 

after  his  death,  entitled  at  the  time  of  my  decease,  and  not  by  me  other- 

mirTor^parts  ^*^^  disposed  of,  unto  the  Rev.  John  Smith  and  the 

as  they  or  the  Rev.  John  Tomhynsj  their  executors,  administrators  and 

survivor  of  assicms,  upon  trust,  with  all  convenient  speed  after  my 

them,  or  the         •,  „       7  .  f 

executors  or        decease,  to  sell  and  convert  into  money  such  part  wr  parti 

administrators 

of  such  survivor,  or  their  or  his  assigns,  should  think  proper,  of 
any  monies  in  the  funds,  and  also  to  call  in,  sell  and  convert  into 
money  all  such  parts  of  the  rest  of  his  general  personal  estate  as 
should  not  consist  of  money,  and,  out  of  his  general  personal 
estate  and  the  monies  forming  part  thereof  and  to  arise  thereby, 
to  pay  his  debts  &c.,  and  to  Invest  the  residue  of  the  monies  to 
arise  from  his  general  personal  estate  which  should  remain  aAer 
answering  the  purposes  aforesaid,  in  the  usual  securities,  and,  from 
time  to  time,  to  alter,  at  their  or  his  discretion,  as  well  the  same 
stocks,  funds  and  securities,  as  also  such  of  the  stocks,  funds  or 
securities  being  part  of  his  personal  estate,  which  they  or  he  should 
not  think  proper  to  sell  and  convert  into  money ;  and  to  stand 
possessed  of  all  the  trust-monies,  stocks,  funds  and  securities  which 
should  be  so  purchased  as  aforesaid,  and  which  should  remain 
unconverted  into  money  as  aforesaid,  in  trust  to  pay  the  interest, 
dividends  and  annual  produce  thereof,  as  and  when  the  same 
should  be  received,  to  the  Plaintiff. 

Ilie  residue  of  the  testator's  estate,  afler  payment  of  his  debts 
he,  &c.,  consisted,  in  part,  of  sums  of  long  annuities  and  bank 
and  £ast  India  stock,  which  still  remained  unsold. 

Held  that  the  Plaintiff  was  entitled  to  the  income  accrued  on 
those  sums,  from  the  testator's  death. 
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us  Mey  or  the  survivor  of  them»  or  the  executors  or  1844. 

administrators  of  such  survivor,  or  their  or  his  assigns, 
shall  think  proper,  of  any  monies  in  the  funds ;  and 
also  to  call  in,  sell  and  convert  into  money  all  such 
parts  of  the  rest  of  my  said  general  personal  estate 
as  shall  not  consist  of  money,  and  upon  trust,  by 
and  out  of  my  said  general  personal  estate  and  the 
monies  forming  part  thereof  and  to  arise  thereby,  to 
pay  and  satisfy  all  my  just  debts  and  my  funeral  and 
testamentary  expenses,  and  the  legacies  hereinbefore 
given,  and  the  duty  payable  in  respect  thereof;  and 
I  do  hereby  declare  that  the  said  John  Smith  and  John 
Ibrnkyns  and  the  survivor  of  them,  and  the  executors 
or  administrators  of  such  survivor,  and  their  or  his  as- 
signs, do  and  shall  lay  out  and  invest  the  residue  of  the 
monies  to  arise  from  my  said  general  personal  estate 
which  shall  remain  after  answering  the  purposes  afore- 
said, in  their  or  his  names  or  name,  in  the  parliamen- 
tary stocks  or  public  funds  of  Great  Britain,  or  at  in- 
terest upon  government  or  real  securities  in  England  or 
Wales,  but  not  in  Ireland,  and  do  and  shall,  from  time  to 
time,  alter,  vary  and  transpose,  at  their  or  his  discretion, 
as  well  the  same  stocks,  funds  and  securities,  as  also 
mch  of  the  stocks,  funds  or  securities^  being  part  of  my 
personal  estate,  which  they  or  he  shall  not  think  proper 
to  sell  and  convert  into  money ;  and  I  do  hereby  declare 
that  the  said  John  Smith  and  John  Tomkyns  and  the 
survivor  of  them,  and  the  executors  or  administrators  of 
Buch  survivor,  and  their  or  his  assigns,  do  and  shall 
stand  and  be  possessed  of  and  interested  in  all  the  said 
trust  monies,  stocks,  funds  and  securities  which  shall 
be  so  purchased  as  aforesaid,  and  which  shall  remain 
unconverted  into  money  as  aforesaid  and  the  interest 
dividends  and  annual  produce  thereof,  upon  the  trusts 
and  for  the  intents  and  purposes  and  with  and  subject 
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1844.  to  the  powers  hereinafter  expressed  or  declared  and 

contained  of  and  concerning  the  same  (that  is  to  say), 
upon  trust  that  they  the  said  John  Smith  and  Jokn 
Tomkym  and  the  survivor  of  them,  and  the  executors 
or  administrators  of  such  survivor,  and  their  or  his  as- 
signs, do  and  shall,  during  the  life  of  the  said  Mary 
Ann  Wrejff  pay  the  said  interest*  dividends  and  annual 
produce  of  the  said  trust  monies,  stocks,  funds  and 
securities,  as  and  when  the  same  shall  be  received,  unto 
such  person  or  persons,  and  for  such  intents  and  pur- 
poses as  the  said  Mary  Ann  Wrey  shall  from  time  to 
time,  by  writing  under  her  hand,  direct  or  appoint,  but 
not  so  as  to  dispose  of  or  affect  the  same  by  sale,  mort- 
gage, charge  or  otherwise  in  the  way  of  anticipation, 
and,  in  default  of  such  direction  or  appointment,  into 
her  own  hands  for  her  own  sole,  separate  and  unalien- 
able use,  exclusively  of  her  present  or  any  future  hus- 
band, and  without  being  in  anywise  subject  or  liable  to 
his  debts,  control,  interference  or  engagements ;  for 
which  purpose  I  do  hereby  declare  that  the  receipts  in 
writing  of  the  said  Mary  Ann  Wrey  or  her  appointees 
shall,  notwithstanding  her  coverture,  be  sufficient  dis- 
charges for  the  same  interest,  dividends  and  annual 
produce  or  any  part  thereof,  and»  after  the  decease  of 
the  said  Mary  Ann  Wrey,  do  and  shall  stand  possessed 
of  and  interested  in  the  said  trust  monies,  stocks,  funds 
and  securities,  and  the  interest,  dividends  and  annual 
produce  thereof,  in  trust  for  the  child,  or  all  and  every 
or  such  one  or  more,  exclusively  of  the  other  or  others, 
of  the  child  or  children  of  the  said  Af.  A.  fVrey,  and  of 
the  issue  of  any  of  the  same  child  or  children  who  shall 
depart  this  life  in  the  lifetime  of  the  said  M.  A.  Wrey, 
leaving  issue  Uien  living,  at  such  age  or  respective  ages, 
in  such  manner  and,  if  more  than  one,  in  such  shares 
and   proportions  as  the  said  Mary  Ann  Wrey  shall  at 
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Dy  time  <»*  times  daring  her  life  (notwithstanding  her 
OYerture)  by  any  deed  or  deeds,  writing  or  writings, 
'ith  or  without  power  of  revocation,  to  be  by  her  duly 
Kecutedy  or  by  her  last  will  and  testament  in  writing,  or 
ny  eodicil  or  codicils  thereto,  from  time  to  time  direct 
r  appoint,  and,  in  de&ult  of  such  direction  or  appoint- 
lent,  and  so  far  as  every  or  any  such  direction  or  ap- 
ointment  shall  not  extend,  in  trust  for  the  child  or  all 
le  children  (as  the  case  may  be)  of  the  said  Mary 
.MS  Wrty^  who  being  a  son  or  sons,  shall  attain  the  age 
r  twenty-one  years,  or,  being  a  daughter  or  daughters, 
mil  attain  that  i^e  or  marry,  to  be  divided  between 
kI  among  such  children,  if  more  than  one,  in  equal 
laresand  proportions,  and  if  there  shall  be  but  one  such 
lild,  then  the  whole  of  the  said  stocks,  funds  and  secu- 
ties,  and  the  interest,  dividends  and  annual  produce 
lereof,  to  be  in  trust  for  such  one  child,  on  or  at  such  age 
r  time  as  aforesaid ;  and  if  there  shall  be  no  child  or 
ther  issue  of  the  said  Mary  Afin  Wrey^  who  shall  become 
[ititled  to  the  said  last-mentioned  trust  monies,  slocks, 
inds  and  securities,  under  the  trusts  hereinbefore  de- 
lated thereof,  then  the  same  trust  monies,  stocks,  funds 
od  securities  shall  go  to  and  be  held  in  trust  for  all  and 
very  the  children  and  child  of  Edith  Malloch,  the  wife 
f  Thomas  Mallockj  now  or  late  of  iiormiWer,  esq.,  who 
hall  attain  the  age  of  twenty-one  years,  or,  in  the  in- 
tance  of  a  daughter  or  daughters,  shall  marry  under  it, 
o  be  divided  between  and  amongst  such  children,  if 
acre  than  one,  in  equal  shares  and  proportions,  and,  if 
here  shall  be  but  one  such  child  of  the  said  Edith  Mai- 
ockf  then  the  whole  of  the  said  trusts,  monies,  stocks, 
unds  and  securities  to  be  in  trust  for  such  one  child,  on  or 
it  such  i^e  or  time  as  aforesaid  ;  and,  if  there  shall  be 
ko  child  of  the  ssud  Ediih  Malloch  who  shall  become  enti- 
led to  the  said  trust  monies,  stocks,  funds  and  securities 
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1844.  under  the  trusts  aforesaid^  then  my  will  is  that  the  said 

John  Smith  and  John  lomkynSf  and  the  suirivor  of 
them,  and  the  executx>rB  or  administrators  of  such  snr* 
Yivor,  do  and  shall  during  the  life  of  the  said  Edith 
Malloch,  pay  the  dividends,  interest  and  annual  produce 
of  the  said  trust  monies,  stocks,  funds  and  secorities,  as 
and  when  the  same  shall  become  due  and  be  lecdYedi 
unto  such  person  or  persons,  and  for  such  intents  and 
purposes,  as  she,  the  said  Edith  Uallock^  shall  from  time 
to  time,  by  writing  under  her  hand,  direct  or  appoint;  bat 
not  so  as  to  dispose  of  or  affect  the  same  by  sale,  mort- 
gage, charge  or  otherwise  in  the  way  of  anticipation; 
and,  in  default  of  such  direction  or  appointment,  into 
her  own  hands,  for  her  own  sole,  separate  and  inaliena- 
ble use,  exclusively  of  her  present  or  any  future  husband, 
and  without  being,  in  anywise,  subject  or  liable  to  his 
debts,  control,  interference  or  engagements :  for  which 
purpose  I  do  hereby  declare  tliat  the  receipts  in  writing 
of  the  said  Edith  Mallock^  shall,  notwithstanding  her 
coverture,  be  sufficient  discharges  for  the  same  divi- 
dends, interest  and  annual  produce  or  any  part  thereof; 
and,  from  and  after  the  decease  of  the  said  E(Uth  Mai- 
luck,  and  such  want  or  failure  of  issue  as  aforesaid,  do 
and  shall   stand  possessed  of  the  said  trust  monies, 
stocks,  funds  and  securities,  in  trust  for  such  person  or 
persons,  for  such  interest  or  interests,  and  with,  under, 
and  subject  to  such  powers,  provisoes,  and  declarations, 
as  the  said  Mary  Ann  Wrey,  by  her  last  will  and  testis 
luent  in  writing,  or  any  codicil  or  codicils  thereto,  shall, 
notwithstanding  her  coverture,  direct  or  appoint,  and,  in 
default  of  any  such  direction  or  appointment,  and  so  fiur 
as  any  such  direction  or  appointment,  if  partial,  shall  not 
extend,  then  in  trust  for  my  said  niece,  Mary  Ann  Wrey^ 
her  executors,  admiuibtrators  and  assigns.'' 
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The  testator  died  in  April  1843.  1844. 


Wrby 


The  bill  stated  that  he  left  a  very  large  personal 
BStatei  and  that  Smith  and   John  Tomkyns  possessed  QmVth 

theuiseWes  thereof,  and,  thereout,  paid  the  testator^s 
faneral  and  testamentary  expenses,  debts  and  legacies, 
ind  paid  and  provided  for  the  annuities  given  by  his 
irill  and  the  legacy  duty  in  respect  of  the  legacies,  and 
that  they  made  such  payments  at  an  early  period  after 
the  testator's  death,  and  within  twelve  months;  and 
that  there  remained  and  still  was,  in  their  possession  or 
power,  a  large  residue  of  the  testator's  personal  estate^ 
to  the  amount  of  75,000  /.  or  thereabouts,  to  the  in** 
terest  and  annual  produce  whereof  the  Plaintiff  was 
entitled  under  the  will:  that,  amongst  other  personal 
estate,  the  testator  died  possessed  of  799 /.  0 $•  id. 
per  annum  Long  annuities,  2,000  2.  East  India  stock, 
and  28,000  /.  Bank  stock ;  and  that  the  executors  re- 
ceived the  midsummer  dividends   for  the  year  1843, 
on  the  Long  annuities  and  East  India  stock,  and  the 
dividends,  due  the  10th  of  October  1843,  on  the  Bank 
stock,  and  also  the  dividends,  due  the  5th  of  January 
1844,  on  the  East  India  stock:  that,  on  the  14th  of 
Joly  and  the  5th  of  September  1843,  the  executors  sold 
the   Long  annuities  aud  invested  the  proceeds  in  the 
purchase  of  14,072/.  125.  10  {2.  three  per  cent,  consols; 
and  that,  on  the  9th  of  February  1844,  they  sold  the 
Bank  stock  and  East  India  stock,   and  invested  the 
proceeds  in  the  purchase  of  60,904/.  1«.  consols,  which 
several  sums  of  consols  still  remained  in  their  names 
upon  the  trusts,  in  the  will  expressed,  concerning  the 
residuary   personal   estate :  that  the  Long  annuities, 
£ast  India  stock  and   Bank  stock,  were  not,  nor  was 
any   part  thereof,  required  for  payment  of  the  said 
testator's  funeral  and  testamentary  expenses  and  debts. 
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1 844.  or  the  legacies  or  annaities  bequeathed  by  his  will,  or 

the  legacy  duty  directed  to  be  paid  as  aforesaid,  and 

that,  under  the  circumstauces  aforesaid^  the  Plaintiff 

c   "*  was  advised  that,  in  respect  of  the  said  Lone  annoitiei 

Smith.  '  \  . 

and  stock  being  a  clear  fund  applicable  as  residue,  the 
Plaintiff  was  entitled,  as  tenant  for  life,  to  the  in- 
terest and  dividends  thereof  accruing  from  the  death 
of  the  testator,  and,  in  particular,  entitled  to  the  interest 
and  dividends  accruing  within  the  twelve  months  neit 
after  the  death  of  the  testator,  and  that  the  Plaintiff 
was  advised  that,  in  any  case,  she  was  entitled  to  such 
interest  as  would  have  accrued,  during  the  first  year,  00 
the  clear  residuary  personal  estate,  if  the  same  had  been 
laid  out  and  invested  in  such  manner  as  was  directed 
by  the  will :   but  that  the  trustees  had  not  paid,  to 
her,  either  the  interest  actually  accrued,  or  any  interest 
upon  or  in  respect  of  the  residuary  personal  estate,  for 
or  during  the  first  year  next  after  the  death  of  the 
testator. 

The  bill  prayed  that  the  trusts  of  the  will  as  to  the 
tCirtator's  residuary  estate,  might  be  carried  into  effect 
under  the  direction  of  the  Court;  and  that  it  might  be 
declared  that  the  Plaintiff  was  entitled  to  such  interest 
as  actually  accrued  upon  the  testator's  clear  residuary 
personal  estate,  during  the  first  year  after  the  testator's 
death ;  or  otherwise  that  it  might  be  declared  what  in- 
terest she  was  entitled  to  in  respect  of  such  first  year, 
and  how  such  interest  ought  to  be  calculated  and 
allowed,  and  that  Smith  and  Tomkyns  might  be  decreed 
to  pay  her  the  interest  to  which  she  should  be  declared 
to  be  entitled. 

Mr.  Stuart  and  Mr.  Campbell,  for  the  Plaintiff,  said 
that  the  testator  had  given  his  trustees  and  executors, 


V 

Wrey 

V. 
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i  discretion  as  to  what  part  of  his  residuary  personal  1^44. 

wtate  they  should  convert  into  money,  and  as  to  what 

part  they  should  keep  unconverted ;  and  had  directed 

them  to  pay  the  interest,  dividends  and  annual  produce         ^  ^'^ 

of  the  unconverted  as  well  as  of  the  converted  part,  to 

the  Plaintiff,  as  and  when  such  interest,  dividends  and 

innual  produce  should  become  due  and  be  received;  and, 

Doosequently,  there  was  nothing,  in  the  will,  to  postpone 

the  payment,  to  her,  of  the  income  of  the  residuary  per- 

Bonal  estate,  until  the  end  of  a  year  after  the  testator's 

death.     Angerstein  v.  Martin  (a),  and  Hewitt  v.  Mor- 

rit(b). 

Mu K.Parker  and  Mr.  Rolt  for  the  Defendants  Mr. 
ind  Mrs.  MaUock  and  their  children,  contended  that 
the  income  of  those  parts  of  the  residue  which  were  not 
A  a  proper  state  of  investment  at  the  testator's  death, 
Ud  not  belong  to  the  Plaintiff,  but  ought  to  be  added 
o  the  capital.  La  Terriere  v.  Bulmer  (c) ;  Taylor  v. 
Ulark  (d);  Caldecott  v.  Caldecott{e);  Dimes  v.  Scott  (/). 
rbey  added  that  the  utmost  that  the  Plaintiff  could 
:laim  with  respect  to  the  improperly  invested  residue, 
vas  the  income  which  it  would  have  produced  if  it  had 
>eeQ  in  a  proper  state  of  investment  at  the  testator's 
leath. 

Mr.  Law  appeared  for  the  executors  and  trustees. 

Mr.  Stuart,  in  reply,  cited  Douglas  v.  Congreve  (g), 
a  which  the  tenant  for  life  was  held  to  be  entitled  to 
he  interest  of  the  residue  as  it  stood  at  the  testator*^ 

(a)  Turn.  &  Russ.  232.  {e)  1  Youn.  &  Coll.  C.  C. 

(^)  ibid.  241.  3i<2. 

(c)  Jntey  Vol.  II.  p.  18.  (/)  4  Russ.  195. 

(d)  I  Hare,  i6i.  (r)  1  Keen,  410. 
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1844.  dcathy  notwithstanding  no  option   was   given  to  the 

trustees  as  to  what  parts  should  be  converted  and  what 
parts  left  unconverted,  but  they  were  expressly  directed 
to  convert  the  whole. 

The  Vice-Chancellor  : 

This  case  must  be  decided  not  with  reference  to  the 
authorities  (which  are  somewhat  conflicting),  but  ia 
accordance  with  the  language  which  the  testator  has 
used. 

He  gives  all  his  money,  securities  for  money,  monies 
in  the  public  stocks  or  funds,  chattels  and  all  his  otiier 
personal  estate  and  effects,  whatsoever  and  wheresoever, 
of  or  to  which  he  should  be  possessed  or  entitled  at  the 
time  of  his  decease,  and  not  by  him  otherwise  disposed 
of,  to  Smith  and  Tomkyns,  upon  trust,  with  all  conve-^ 
nietU  speed  after  his  decease,  to  sell  and  convert  into 
money  such  part  or  parts,  as  they  or  the  survivor  of 
them,  or  the  executors  or  administrators  of  such  sur- 
vivor or  their  or  his  assigns  should  think  proper,  of  any 
monies  in  the  funds ;  and  also  to  call  in,  sell  and  con- 
vert into  money  all  such  parts  of  the  rest  of  his  said 
general  personal  estate  as  should  not  consist  of  money; 
and  upon  trust,  by  and  out  of  bis  said  general  personal 
estate  and  the  monies  forming  part  thereof  and  to  arise 
thereby,  to  pay  and  satisfy  all  his  just  debts  and  his 
funeral  and  testamentary  expenses,  and  tlie  l^cies 
thereinbefore  given  and  the  duty  payable  in  respect 
thereof.  And  then  he  declares  that  Smith  and  Tomkyu 
and  tlie  survivor  of  them,  and  the  executors  or  admi* 
nistrators  of  such  survivor,  and  their  or  his  assigns,  do 
and  shall  lay  out  and  invest  the  residue  of  the  monies 
to  arise  from  his  said  general  personal  estate,  which 
shall  remain  after  answering  the  purposes  aforesaid,  in 
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their  or  his  names  or  name,  in  the  parliamentary  stocks  1844. 

or  public  funds  of  Great  Britain,  or  at  interest  upon 
government  or  real  securities  in  England  or  Wales,  but 
nd  in  Irelaud,  and  do  and  shall^  from  time  to  time.  Smith. 
alter,  vary  and  transpose,  at  their  or  his  discretion,  as 
well  the  same  stocks,  funds  and  securities,  as  also  such 
of  the  stocks,  funds  or  securities,  being  part  of  his  per- 
sonal estate,  which  they  or  he  shall  not  think  proper  to 
sell  and  convert  into  money* 

Now  I  do  not  understand  that  those  words  give  the 
trustees  an  option,  generally,  ns  to  what  parts  of  the 
testator's  residuary  estate  they  shall  sell  and  convert 
into  money,  and  what  parts  they  shall  leave  unsold  and 
unconverted  ;  but  the  first  direction  to  them  is  to  sell 
and  convert  the  whole  into  money,  with  all  convenient 
speed :  so  that  they  are  to  exercise  a  discretion  as  to 
what  is  convenient  speed. 

Then  they  and  the  survivor  of  them,  and  the  execu- 
tors or  administrators  of  such  survivor,  and  their  or  his 
assigns,  are  to  stand  possessed  of  and  interested  in  all 
the  testator's  said  trust-monies,  stocks,  funds  and  secu- 
rities which  shall  be  so  purchased  as  aforesaid,  and 
which  shall  remain  unconverted  into  money  as  afore- 
saidy  and  the  interest,  dividends  and  annual  produce 
thereof,  upon  trust  that  they  and  the  survivor  of  them 
and  executors  or  administiators  of  such  survivor,  and 
their  or  his  assigns,  do  and  shall,  during  the  life  of  the 
Plaintiff,  pay  the  said  interest,  dividends  and  annual 
produce  of  the  said  trubt-monies,  stocks,  funds  and 
securities,  as  and  when  the  same  shall  be  received, 
onto  such  person  or  persons  as  the  Plaintiff  &hall  ap- 
point, and,  in  default  of  appointment,  into  her  own 
bands,  fur  her  separate  use.    Therefore  il  is  plain  that  if 
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the  trustees,  havbg  exercised  their  discretion  as  to  what 
was  a  convenient  time  for  selling  or  converting  any  part 
of  the  testator's  residuary  estate,  have  not  found  such  a 
time,  the  income  of  that  part  belongs  to  the  tenant  for 
life,  as  well  as  the  income  of  that  part  which,  in  the  ex- 
ercise of  their  discretion,  they  have  found  a  convenient 
time  to  sell  or  convert. 

Declare  that  the  Plaintiff  is  entitled  to  such  interest 
as  actually  accrued  upon  or  in  respect  of  the  clear  re- 
siduary personal  estate  of  the  testator,  for  and  during 
the  first  year  after  the  death  of  the  testator. 


18^.4  : 
5th  July. 


Limited 
administrator. 
Adminisiation* 

Parties. 


DAVIS  V.  CHANTER. 
UURING  the  hearing  of  this  cause; 

Mr.  Bethell,  for  one  of  the  Defendants,  objected  tbt 

it  was  defective  with  respect  to  parties,  under  the  fbl- 

„      1  lowing  circumstances. 

By  a  decree  ° 

the  bill  was 

dismissed  as  The  object  of  the  suit  was  to  set  aside  a  decree  in  a 

against  A.^  one   p^or  guit,  by  which  the  bill  was  dismissed,  as  atraiust 
of  the  Defend-  ° 

ants,  and  he 

was  to  be  paid  his  costs.  A  bill  was  afterwards  filed  to  set  aside 
that  decree;  and,  A.  being  dead,  letters  of  administration  to  him, 
limited  to  the  purposes  of  the  suit,  were  taken  out,  and  the  limited 
administrator  was  made  a  party  to  the  suit.  Held,  first,  that  A. 
was  not  properly  represented  in  the  suit,  as  it  sought  to  deprive 
his  estate  ota  benefit:  secondly,  that  the  administrator  could  not 
relinquish  the  costs  of  the  former  suit ;  for  a  limited  administrator 
cannot  renounce  any  benefit  to  which  his  intestate's  estate  is 
entitled. 

Sembky  that  the  Ecclesiastical  Court,  will  not  grant  full  letters 
of  administration,  of  an  intestate's  effects,  to  any  person  unless  he 
is  either  a  creditor  of  the  intestate,  or  is  interested  in  the  estate 
under  the  Statutes  of  Distribution. 
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Chanter,  ono  of  the  Defendants,  and  she  was  to  be 
her  costs  as  between  solicitor  and  client.  She 
Pfards  died  intestate,  and  letters  of  administration, 
fid  to  the  purposes  of  the  present  suit,  were  taken 
to  her,  and  the  administrator  was  made  a  De- 
int. 
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e  objection  was  that,  as  Ann  C/ianter  took  a  bene- 
ider  the  decree  in  the  former  suit,  she  was  not  suf- 
tly  represented,  by  virtue  of  the  limited  letters  of 
nistration,  in  a  suit  which  sought  to  deprive  her 
3  of  that  benefit :  and 

e  Vtce-Chancellor  was  of  that  opinion,  and  allowed 
bjection. 

*•   Wakefield,  for  the  limited  administrator,  then 
td  to  relinquish  his  right  to  the  costs  of  the  prior 
but 

s  Honor  said  that  a  limited  administrator,  could 
snounce  any  benefit  to  which  the  intestate's  estate 
entitled  *. 


me  days  afterwards,  Dr.  Addams,  a  learned  advo- 
Tom  Doctors'  Commons,  appeared  in  Court,  and 
led  that  the  Ecclesiastical  Court  never  granted  full 
8  of  administration  of  an  intestate's  effects,  to  any 
»a  unless  he  was  either  a  creditor  of  the  intestate, 

rhe  utOity  of  obtaining  letters  of  administration  ad 
.  is  not  very  apparent.  For  the  form  of  such  letters, 
he  power  which  they  confer,  see  dough  v.  Dixon,  ante, 
X.  p.  564;  Ellice  V.  Goodson,  3  Coll.  p.  4;  and  1  Wil* 
( on  Executors,  409  and  410. 

OL.  XIV.  Q 
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Ckanter. 


or  was  interested  ia  the  estate,  under  the  Statutes  of 
Distribution. 

Mr.  Cooper,  Mr.  Koe,  Mr.  Lavai  and  Mr.  Walpelif 
also  were  counsel  in  the  cause. 


1844: 
6th  July. 

' V ' 

WilL 

ConstrucHon. 

*'  Nieces:* 


JAMES  V.  SMITH. 

1  HE  will  of  the  testatrix  in  this  cause,  was,  partly, 
as  follows : 


"  I  give  and  bequeath  to  my  brother.  Hunter  Todd, 
the  sum  of  200  /.  To  L.  Wirth,  grandson  of  my  late 
husband,  30  /.    To  my  niece  Mary  Maltus,  spinster, 


Testatrix  be- 
queathed as 
follows :  "  To 
mjniece^M.M.f  daughter  of  my  nephew  T%omas  Maltus^  30  /.    To  Awr 


r/aj*/er  g/my     ^^^^^  j^^^j^  ^^j  jff^^  j^j^^  ^^  and  daughter  of  my  kU 

^qL    ToA.'l.    niece   Mary  Loch,  deceased,  80/.  each.     I   give  and 
and  M.  L.,  ion     bequeath  the  residue  of  my  personal  estate  not  hemn* 

wl  lateViece  ^^^  ^^  ^^  otherwise  disposed  of,  which  shall  reaiaiii 

M.  L.,  30  L  after  payment  of  my  debts,  funeral  and  testamentaiy 

each. 'And  she  expenses,  and  the  legacies  hereinbefore  by  me  giTcn, 

residue  of  her  ^"^^  ^^d  equally  to  be  divided  between  and  amoag  all 

property,  not       and  every  my  nephews  and  nieces  respectively,  and  their 
thereinafter  dis-  ..  .  j    •  •  x    ^  j  •  i 

posed  of,  unto     ^^spective  executors,    admmistrators  and    assigns.   1 

and  ec^ually  to     give  to  Ann,  the  eldest  daughter  of  the  said  £.  JVirtk, 

one  pair  of  large  silver  candlesticks.   I  give,  to  my  god* 

daughter,  Mary  James,  the  youngest  daughter  of  mf 

nephew  John  James,  my  gold  watch.     I  give,  to  tic 
wards  she  gave 

a  specific  legacy 

to  M.  L.f  and  described  her  as  her  niece.    Held  that,  by  the 

words,  **  my  nephews  and  nieces  '*  in  the  residuary  bequest,  the 

testatrix  meant,  not  only  her  nephews  and  nieces^  but  tlieir  chil« 

dren  xdso. 


be  divided 
amongst  all  her 
nephews  and 
nieces.    After- 
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eldest  daughter  of  my  nephew,  Hunter  Todd,  my  silver 
pint  mug.  I  give  to  the  eldest  daughter  of  my  nephew 
Francis  Todd,  my  silver  coffee-pot.  I  give  to  my  said 
miece  Mary  MaUus,  one  pair  of  silver  salt^Uars  find 
two  silver  table-spoons;  and  to  my  said  ni^e  Mar  if 
J^vkf  one  pair  of  silver  salt-cellars  and  two  silver  table- 
spoons." 

As  the  testatrix  bad  described  two  of  her  great-nieces, 
Mary  Maltus  and  Mary  Lock,  as  her  nieces,  one  ques- 
tion in  the  cause  was  whether  all  her  great-nephews  and 
great-nieces  were  entitled  to  share  in  the  residue  with 
her  nephews  and  nieces. 

Mr.  BethM  and  Mr.  Dt  Oer,  for  the  Plaintiffs, 
two  of  the  nephews  and  a  niece  of  the  testatrix  : 

Where  there  is  a  gift  to  children,  grandchildren  can 
Dot  take,  unless  there  are  either  no  children  or  it  plainly 
appears,  from  the  context  of  the  will,  that  the  testator 
by  the  word,  **  children/'  meant  '*  issue  "  generally.  The 
testatrix  in  this  case,  certainly,  has  described  two  indi- 
fidwAs  inaccurately ;  but  the  error  with  respect  to  them, 
cm  not  be  taken  to  control  the  rest  of  the  will,  and  to 
give  to  words  of  general  description  a  meaning  which 
tbey  do  not  correctly  bear.  Great  uncertainty  would 
be  introduced  if  the  Courts  were  to  adopt  such  a  prin- 
ciple in  construing  written  instruments.  In  the  present 
case  two  individuals  are  erroneously  described  ;  but  it 
can  not  be  held,  consistently  with  any  rule  or  principle 
fif  eenstraction,  that  an  error  with  respect  to  two  in- 
'dtyidaals  of  a  class,  entitles  the  whole  class  to  claim 
nader  woids  of  general  description,  which  do  not  appfy 
to  them.    Falkner  v.  Butler  (a) ;  Shelley  v.  Bryer  {b); 

(a)  Aynb.  ^r^  (b)  Jac.  207. 
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1844.  Hussey  v.  Berkeley  {c);  Frazer  ▼.  Pigot  (d)  ;   BagUf 

V.  Mollard  (e). 

The  Vice-chancellor : — I  entertain  great  respect  for  the 
opinion  of  the  learned  Judge  who  decided  the  case  of 
Frazer  v.  Pigot ;  but  I  must  say  that  I  do  not  think  that 
it  was  rightly  decided.  The  case  of  Shelley  v.  Bryer  k 
unlike  this.  There  the  testator  spoke  of  a  person  as  his 
niece>  who,  in  fact,  was  his  great^niece ;  but  he  did  not 
show  that  he  knew  her  to  be  the  child  of  either  a  nephew 
or  a  niece.     He  spoke  at  random. 

Mr.  Freelitig  for  Defendants  in  the  same  interest  as 
the  Plaintiffs,  cited  Charge  v.  Goodyer  (f)^ 

Mr.  Koe,  Mr.  WVlcoch,  Mr.  Shadwell  and  Sir  If. 
Riddell,  appeared  for  other  Defendants,  but  were  not 
heard. 

The  Vice-Chancellor: 

The  question  is  whether  the  testatrix  has  not  so  de- 
fined her  meaning  of  the  word  '*  niece/'  as  to  show  that 
she  meant  by  it,  a  child  of  a  nephew  or  niece. 

She  says :  *'  I  give  to  my  niece,  Mary  Malius^  spin- 
ster, daughter  of  my  nephew,  Thomas  MaUus,  30  /.  To 
Anthony  Lock  and  Mary  Lock,  son  and  daughter  of  my 
late  niece,  Mary  Lock,  deceased,  30  /.  each."  Then  in 
a  subsequent  part  of  her  will,  she  says :  "  I  give  to  my 
said  niece  Mary  Maltus"  (whom  she  had  previously  de- 
scribed as  the  daughter  of  one  of  her  nephews)^  and :  "to 

(c)  3   Eden,   194  5   S.  C.         (e)  1  Russ.  &  Myl.  581. 

-^'"^-  ^^3.  (/)  3  Russ.  140, 

(d)  YouDge*s  Rep.  354, 
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my  said  niece.  Maty  Lock,**  whom  she  had  before 
described  as  the  daughter  of  one  of  her  nieces.  So 
that,  in  three  instances,  she  has  described  persons  as 
nieces,  who,  in  fact,  were  the  children  of  a  nephew  and 
a  niece.  Consequently  she  has  shown,  unequivocally, 
that  she  meant  the  child  of  a  nephew  or  a  niece,  as  well 
as  a  nephew  or  a  niece. 

Mr.  Lowndes  and  Mr.  Afy/iie  appeared  for  parties  who 
were  the  grandchildren  of  the  testatrix's  nephews  and 
nieces.  The  grandfather  of  one  of  them  (Mr.  Lowndes^s 
client)  was  dead  at  the  date  of  the  will,  and  his  father 
died  in  the  testatrix's  lifetime.  They  contended  that 
their  clients  were  entitled  to  share  in  the  residue. 

The  Vicb-Chancbllor: 

I  take  the  word,  **  nieces/'  to  mean  only  what  the 
testatrix  shows  she  intended  it  to  mean,  namely,  the 
daughters  of  her  nephews  and  nieces.  If  by  that  word, 
she  meant  nieces  in  the  second  degree,  it  necessarily 
follows  that,  by  the  word,  ^*  nephews,"  she  meant 
nephews  in  the  same  degree. 

Declare  that  the  great-nephews  and  great-nieces  of 
Che  testatrix  living  at  her  death,  are  entitled  to  partici- 
pate in  the  residue,  and  that  they  take  per  capita. 


q3 
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Defendant. 

Answer^ 

Inst^ciency. 

Forfeiture. 


COOKE  V.  TURNER. 

1  HE  testator  in  the  cause  directed  the  trustees  of  his 
will  to  pay  an  annuity  of  2,600/.  out  of  the  rents  of  bis 
estates  to  his  daughter  (who  was  his  beir-at-4aw),  and 
the  residue  of  the  rents  to  his  wife,  during  her  life,  and 
after  the  death  of  either  of  them,  to  pay  the  whole  to 
the  survivor;  and,  subject  thereto,  be  devised  bis 
estates  to  the  first  and  other  sons  of  bis  daughter,  sno* 
cessively,  in  tail,  with  remainders  over:   aaod  if  his 


Testator,  after 
giving  certain 
benefits  to  his 
heir,  revoked 

them  in  case         m       %  ^  •     r.  t.      1.  t.  1^ 

she  should  ever   daughter,  or  any  person  m  her  name  or  on  her  behalf, 

dispute  his  will    should  dispute  his  will  or  his  competency  to  make  it) 

or  his  compe-      ^^  should  refuse  to  confirm  it  when  required  so  to  do 

tency  to  make 

it,  or  should  not  by  his  trustees ;  or  if  any  proceedings  should  be  taken, 

confirm  it  when   at  any  time,  by  any  person  whomsoeveiv  by  any  pos- 
should  not  ^'^'^  result  of  which  a  greater  benefit  might  be  attain^ 

resist  any  pro-     able  by  her  than  was  intended  for  her  by  the  will,  and 

she  should  not  formally  disavow,  stay  or  resist  siidi 
proceedings  to  the  full  extent  of  her  ability,  then  the 
testator  revoked  the  annuity  and  all  the  other  benefits 
given  to  her  by  his  will,  and  directed  his  trustees  to 


ceeding  by  the 
result  of  which 
a  greater  be- 
nefit might  be 
attainable  by 
her  than  was 


intended  by  the  pay  her  an  annuity  of  300/.  only,  and,  after  his  wHe's 

^''^'nst^fhe  heir  ^^^^'  ^  accumulate  the   surplus  of  the  rents,  and  U 

stand  possessed  of  the  accumulations  in  trust  for  the 
person  who  should  first  become  entitled  to  an  estate  of 
inheritance  in  his  estates. 


and  others,  to 
establish  the 
will  and  cany 
the  trusts  into 
execution,  con- 
tained stateroentF,  and  interrogatories  founded  on  them,  relating 
to  the  testator's  sanity  and  to  the  heir  having  refused  to  confirm 
the  will. 

Held  that  the  heir  was  not  bound  to  answer  any  of  the  interro- 
gatories relating  to  the  testator's  sanity,  notwithstanding  the  revo- 
cation-clause might  be  invahM,  or  she  nii^ht  have  made  an  admis- 
sion, in  her  answer,  which  subjected  her  to  its  o|KTation,  if  it  were 
valid. 
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The  bill  was  filed  by  the  trustees,  for  the  purpose  of  1844* 

establishing  the  will  and  having  the  trusts  of  it  carried      " 
into  execution.    The  testator's  daughter  and  certain         Cooks 
persons  entitled  to  the  estates  on  her  dying  without       j, 
issue,  were  Defendants. 

The  bill  alleged  that  the  daughter  had  refused  to 
execute  a  deed,  which  the  Plaintiffs  had  required  her  to 
execute,  fo^  the  purpose  of  confirming  the  will,  and  that 
she  had  refused  so  to  do  on  the  ground  that  the  testator 
was  nan  compos  metUii  and  incapable  of  making  a  will : 
and  it  made  various  statements  with  a  view  to  show  the 
sanity  of  the  testator  at  the  time  when  he  made  his  will ; 
«ueh  as  that  he  had  occasionally  made  excursions  into 
the  country,  without  being  attended  by  a  keeper  or  any 
other  person  than  a  domestic  servant ;  that  his  friends 
and  relations  frequently  visited  him,  and  always  treated 
and  ocmsidered  him  as  of  sound  mind,  and  as  capable  of 
understanding  and  transacting  matters  of  business ;  that 
neither  his  daughter,  nor  any  of  his  other  relations, 
had  ever  intimated  or  expressed  any  doubt  as  to  his 
capacity  to  understand  and  take  part  in  the  usual 
transactions  of  life,  or  to  form  a  rational  judgment  of  the 
state  of  his  affairs;  and  that  the  daughter  had  had 
coDversations  with  divers  persons  respecting  the  tes- 
tator's mental  capacity  at  the  time  when  he  made  his 
will,  and  had  admitted  and  heard  it  stated  by  other 
persons  competent  to  form  an  opinion  on  the  subject, 
that  the  testator  was,  at  the  time  of  making  his  will, 
competent  ao  to  do,  and  to  transact  business  in  general. 

The  daughter,  in  l)er  answer,  did  not  admit  the 
alleged  will  to  be  the  will  of  the  testator,  but  said  that 
the  paper-writing  set  forth  in  the  bill  and  therein  ccUled 
the  testator's  will,  was  to  the  effect  stated.     She  ad- 


MO 
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mitted  that  she  bad  not  executed  a  deed  which  the 
trustees  had  tendered  to  her ;  but  she  did  not  answer 
any  of  the  interrogatories  which  were  founded  on  those 
statements  in  the  bill,  which  related  to  or  had  any 
bearing  upon  the  testator's  sanity.  In  consequence  of 
which  the  Plaintiffs  excepted  to  her  answer  for  in- 
sufficiency.    The  Master  overruled  the  exceptioDs. 

At  the  hearing  of  exceptions  to  his  report,  the  ques- 
tion was  whether,  notwithstanding  the  clause  of  forfei- 
ture in  the  will,  the  Defendant  was  bound  to  answer 
the  interrogatories  relating  to  the  testator's  sanity. 

Mr.  Stuart  and   Mr.  Freelingf  in  support  of  the 

exceptions : 

The  clause  of  forfeiture  is  invalid ;  for  it  is  contrary 
to  the  policy  of  the  law  for  a  testator  to  prevent  the 
validity  of  his  will  from  being  disputed.  Lloyd  v. 
SpiUet(a);  Potoell  v.  Morgan  {b);  Morris  v.  Brn^ 
roughs  (c). 

The  Vice-Chakcbllor  : 
What  do  you  say  to  Thellusson  v.  Woodford {d)l 

That  was  a  case  of  election.  Supposing  that  the 
clause  is  valid,  it  cannot  apply  to  the  involuntary  act  of 
answering  a  bill  in  Chancery;  and,  if  it  could,  the 
Defendant  cannot  now  protect  herself,  under  it,  from 
answering  fully ;  for  she  has  admitted  that  she  refused 
to  execute  the  deed  which  the  trustees  tendered  to  her; 
and,  therefore,  she  has  already  incurred  the  forfeitare« 


(a)  3  P.  W.  344. 

(b)  2  Vern.  91. 

(c)  1  Atk.  39y. 


(d)  4  Ves.  2^7;  11  V» 
113;  and  13  Ves.  809* 
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Etcifig  v.  Oshaldiston  (e)  :  in  which  case  it  was  decided  1844. 

that,  if  a  Defendant  makes  statements  in  his  answer      '        ""        ' 
which  show  that  he  has  incurred  penalties  imposed  by  Cooke 

an  Act  of  Parliament,  he  cannot  refuse  to  produce       m 

.     , .  ,  ,        Turner. 

documents  referred  to  m  his  answer,  on  the  ground 

that  they  afford  evidence  of  his  being  subject  to  the 

penalties. 

Mr.  Bethell  and  Mr.  WUlcock  appeared  to  support 
the  report ;  but 

The  Vice-Chancellor,   without  hearing  them, 
said  : 

I  think  that  the  Defendant  cannot  be  compelled  to 
put  in  a  further  answer ;  for  it  is  a  very  serious  question 
whether  she  may  not  incur  a  forfeiture  by  answering  the 
interrogatories  to  which  the  exceptions  relate  :  and  that 
is  not  a  question  which  can  be  satisfactorily  decided  on 
the  present  occasion. 

The  Defendant  has  answered  to  a  certain  extent; 
and  it  is  now  said  that  she  ought  to  answer  more  fully. 
But,  where  a  question'of  forfeiture  is  raised,  the  real 
question  is  whether  the  Court  ought  to  run  the  risk  of 
putting  her  in  a  worse  situation  with  regard  to  the 
forfeiture  than  she  was  in  before.  Besides,  if  the  De- 
fendant were  to  answer  fully,  and  the  cause  were  to 
come  on  to  a  hearing,  and  the  counsel  for  the  Plaintiffs 
were  then  to  state  that  the  validity  of  the  will  was  dis- 
puted and  that  they  wanted  an  issue  to  try  its  validity, 
it  would  be  a  matter  of  course  to  grant  one.  On  the 
whole,  it  seems  to  me  that  the  Defendant  ought  not  to 
be  compelled  to  put  in  a  further  answer. 

(e)  Ante,  Vol.  VI.  p.  608. 
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^^s^tT'  William  horton,  by  his  wiii,  dated  the  nth 

property.       July  1833,  directed  his  trustees  to  invest  the  {irooeeds 

Alienatwn,      ^p  ^j^^  ^^^^  ^f  j^j^  ^^^^  ^^j  personal  estate,  after  payment 
Restraint  on       ^  ^  ,      ^  ^         ^  ,\  *'•'. 

alienation.      ^i  "i^  debts,  funeral  and  testamentary  expenses,  10 

:  government  or  real  securities,  and  to  pay  and  apply  the 

rected  his  trus-  ^'^^^^st,  dividends  and  annual  produce  of  one  equal  fifth 

tees,  during  the  part  thereof  during  the  life  of  his  daughter  Sarah  Duck- 

life  of  his  ^^^^  ^|jg  ^jfg  Qf  Joseph  Duckham,  unto  such  person  or 

was  married)  to  p^stms  as  she  should,  from  time  to  time  during  her  Sfe, 
pay  the  interest  whether  coverte  or  sole,  under  her  hand,  authorize  awi 
pr^rr^^to  **  appoint  to  receive  the  same,  and,  in  default  of  such 
such  person  or    appointment,  into  her  proper  hands  for  her  sole  and 

persons  as  she  separate  use  and  benefit,  independently  of  her  thei 
should  from  ^  .  1      1       1        -  .... 

time  to  time        present  or  any  future  husband,  and  so  as  to  be  wholly 

during  her  life,  free  and  exempt  from  the  debts,  control  and  engage- 
or^sole'^under^^  ments  of  any  such  husband  i  and  he  directed  that  the 
her  hand, autho-  receipt  or  receipts  of  his  said  daughter  or  of  the  per- 

rize  and  ap-  ^^  ^^  persons  whom  she  might  authorize  to  receive  the 
pomt  to  receive  ,  .  i        >.     1      , ,     , 

the  same,  and     ^^^^  annual  proceeds  or  any  part  thereof,  should  alone 

in  default  of 

appointment,  into  her  proper  hands,  for  her  sole  and  separate  use, 
independently  of  her  tnen  or  any  fViture  husband,  wad  so  as  to  be 
free  from  his  debts  &c.,  and  that  the  receipt  or  receipts  of  her, 
or  of  the  person  or  persons  whom  she  might  authorize  to  receive 
the  same  annual  proceeds,  or  any  part  thereof,  should  be,  alone^ 
an  effectual  discharge,  to  his  trustees,  for  the  payment  thereof; 
and  that  hia  trustees  should  always  be  at  liberty  to  require,  from 
her,  a  separate  authority  or  receipt,  from  time  to  time,  for  each 
quarterly  payment ;  it  being  his  intention  that  the  anmial  psoceedi 
should  not  be  sold,  charged,  or  otherwise  disposed  of. 

Held  that  the  rcstrairing  clause  did  not  apply  to  the  power  of 
appointment  given,  to  the  daughter ;  and,  therefore,  that  an  ap- 
|)oiutment  of  the  interest  of  the  share,  made  by  her,  for  her  life, 
was  good. 
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be  an  effectual  discharge,  to  hig  trustees,  for  the  pay- 
ment thereof,  and  that  the  trustees  should  always 
be  at  liberty  to  require  from  his  said  daughter,  a  sepa- 
rate authority  or  receipt,  from  time  to  time,  for  each 
quarterly  (Miyment,  it  being  the  intention  of  the  testator 
that  the  said  annual  interest  and  proceeds  should  not  be 
sold,  charged,  or  otherwise  disposed  of. 

The  testator  died  in  1833 ;  and,  in  March  1840,  Sarah 
Duckham  joined  in  a  deed,  to  which  her  husband  was 
a  party,  and,  thereby,  in  order  to  secure  the  payment, 
durii^  her  life,  of  the  interest  of  2,600  L  lent  by  the 
Plaintiff  to  one  of  her  sons,  H'illiam  Duckham,  she,  in 
exercise  of  the  power  of  appointment  given  to  her  by  the 
will,  appointed,  to  the  PlaintiflT,  all  the  interest,  divi- 
dends and  annual  produce  which,  during  her  life,  should 
grow  due  in  respect  of  the  trust  fimds  which  then  were 
or  thereafter  should  become  subject  to  the  trusts  de^ 
clared,  by  the  will,  in  her  fkvour. 

The  question  was  whether  the  appointment  was 
good. 

Mt.  Walker  and  Mr.  Blotter,  for  the  Plaintiff,  said 
that  the  clause  against  selling,  charging  or  otherwise 
disposing  of  the  income  of  the  fund,  applied,  not  to  the 
power  of  appointment  given  to  Sarah  Duck/iam,  but 
only  to  her  sepamte  estate ;  for  the  testator  had  di- 
rected the  income  to  be  paid,  not  only  to  her,  but  to 
such  person  or  persoas  aasbe  should^  from  time  to  time, 
authorise  and  appoint  to  receive  the  same;  and  had 
declared  that  the  receipts  of  such  persons  should  be 
good  discharges  to  his  trustees ;  consequently  the  re- 
straining clause  could  not  be  held  to  c^ply  both  to  the 
power  and  to  the  estate,  without  making  the  testator 
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contradict  himself.  They  distinguished  this  case  fnm 
Barrymore  v.  Ellis  (a)^  Brown  ▼.  Bamfard{b),  Bay* 
geit  V.  Meux(c)y  and  Moore  v.  Moore  {d);  on  the 
ground  that  in  those  cases  the  restriction  applied  to  the 
power  of  appointment;  and  they  relied  on  Actom  ▼• 
WhUe  (e). 

Mr.  Cooper  and  Mr.  Hubback,  for  Sarah  Duciham, 
said  that^  in  the  present  case,  the  restraining  clause 
followed  the  gift  of  the  power  as  well  as  the  gift  of  the 
separate  estate,  and,  consequently,  applied  to  the  for- 
mer as  well  as  the  latter  :  that  the  power  was  referred 
to  in  the  receipt  clause ;  which  afforded  further  ground 
for  contending  that  the  restraining  clause  (which  was 
part  of  the  same  sentence)  applied  to  the  power  as  wdl 
as  to  the  estate :  that  if  the  construction  which  they 
contended  for  were  adopted,  there  would  be  no  repug- 
nancy in  any  of  the  clauses ;  for  the  power  would  be 
held  to  apply  to  interest  and  dividends  that  had  become 
due,  and  the  restraining  clause,  to  interest  and  divi- 
dends that  had  not  become  due ;  and  which  alone  could 
be  made  the  subject  of  anticipation.  They  referred  to 
Barton  Y.Bnscoe(f)  and  6  Bythewoodon  ConveyancUigf 
Jamian*s  edition,  p.  36,  note,  and  added  that  in  Acim 
y.  White  there  was  no  restraining  clause,  and,  therefore, 
that  case  had  no  bearing  on  the  present. 

The  Vice-Chancellor: 
I  will  not  trouble  Mr.  Walher  to  reply. 

This  case  is  quite  different  from  Barrymore  and  EUiSf 
and  Brown  v.  Bamford\  and  it  does  not  appear  to  me 


(a)  Ante,  Vol.  VIII.  p.  1. 
{J})  Ante,  Vol.  XI.  p.  127; 
reversed  by  Lord  Lyndhurst. 
(c)  1  Coll.  138. 


((/)  Ibid.  54. 

{e)  1  Sim.  &  Stu.  499.  Stf 
Judgment  in  that  case. 
(jO  Jacob,  603. 
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that  there  are  here  any  such  words  of  restraint  as  would 
prevent  a  married  woman  from  appointing  by  way  of 
anticipation. 

The  testator  first  directs  the  trustees  to  pay  the  inte- 
rest of  one-fifth  part  of  his  residuary  estate,  during  the 
life  of  his  daughter,  to  such  peraon  or  persons  as  she 
should,  from  time  to  time,  during  her  life,  whether 
Goverte  or  sole,  under  her  hand,  auttiorize  and  appoint  to 
receive  the  same :    that  is  one  part :   it  is  a  general 
power :  and,  in  default  of  appointment,  into  her  proper 
hands,  for  her  sole  and  separate  use  and  benefit,  inde- 
pendently of  her  then  present  or  any  future  husband, 
and  so  as  to  be  wholly  free  and  exempt  from  the  debts, 
control  or  engagements  of  any  such  husband ;  and  the 
receipt  or  receipts  of  his  daughter,  or  of  the  person  or 
persons  whom  she  may  authorize  to  receive  the  same 
annual  proceeds,  or  any  part  thereof,  are  alone  to  be  an 
effectual  discharge  to  her  trustees  for  the   payment 
thereof.    Tiien  these  words  are  added :  '^  and  my  said 
trustees  shall  always  be  at  liberty  to  require,  fi-om  my 
said  daughter,  a  separate  authority  or  receipt,  from  time 
time,  for  each  quarterly  payment,  it  being  my  intention 
that  the  said  annual  interest  and  proceeds  shall  not  be 
sold,  charged  or  otherwise  disposed  of.''    So  far  as  the 
trustees  may  interfere,  it  is  a  difTerent  matter :  but  the 
point  before  me  is  independent  of  any  interference  of  the 
trustees ;  and  it  seems  to  me  that  there  is  a  general 
power  of  appointment  given ;  and  that,  subject  to  it,  the 
trust  money  is  to  be  paid  to  the  separate  use  of  the 
daughter,  in  general  terms;  and  there  is  no  restraint  as 
to  the  receipts  \o  be  given ;  no  direction  that  they  shall 
be  for  any  portion  of  the  dividends ;  that  is,  the  receipts 
are  not  confined  to  dividends  before  any  certain  time, 
or  after  any  certain  time.    And  my  opinion  is  that  the 
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general  words  at  the  end  :  "  it  being  my  intentioQ  that 
the  annual  interest  and  proceeds  shall  not  be  sold, 
charged  or  otherwise  disposed  of/'  must  go  for  nothing, 
as,  in  fact,  there  has  been  a  general  power  gi^en  to  dis- 
pose of  the  property.  According  to  the  w^  known 
mie  of  law,  yon  cannot  give  a  lady  a  power  of  dispoeii^ 
of  a  fiindy  and  afterwards  say  that  die  shall  not  divpote 
of  it :  therefore  it  is  quite  ecmsistent  witk  what  w» 
decided  in  Acton  r.  White  and  the  general  onderstvid- 
ing  of  the  profession,  independently  of  Brawn  ▼•  Bamr 
ford  and  B4urrymore  v.  EUi$. 

In  this  ease  the  appointment  made  by  Mn.  Elmckham 
is  a  perfectly  good  appcontment. 


PritTitif.  Anothbr  question  hd  the  cause  arofe  under  the  fbl- 

Incumbrances,    lowing  circumstances. 

i4.,  one  of  the 

residuary  lega-        By  the  will  the  trustees   were  directed  to  pay  an 

Siitant  uncUr  ^^"'^y  ^^  *^'-  ""^^^  *^«*  ^^^^^^^^^  *»th.  to  her 
a  will,  joined  in    husband  Joseph  Duckham,  out  of  the  dividends  and 

a  mortgage  of     interest  of  the  ooe^fifth  share  of  the  teotatof's  tesidusffv 
their  respective  ..,1.1  .  .       •.  . 

interests  to  C.     ^^^  settled  to  her  separate  use,  and,  s«bjeeC  thereto, 

Afterwards  B.     to  stand  possessed  of  the  capital  in  trust  for  her  childrai 

in  equal  shares  when  and  as  they  should  respectrfdy 

attain  twenty-one,  with  benefit  of  sunavorehip  on  any  of 

them  dying  under  that  age. 


joined  with  D., 
another  of  the 
residuary  lege- 
tcesy  in  a  mort- 


gage to  E, 
Then  F,  paid 
the  debt  due  to 
C.  and  took  an 
assignment  of 
his  mortgage. 

Held  that  F. 
was  not 


In  April  1837,  Joseph  and  Henr^,  two  of  the^iMien, 

who  had  attained  twenty-one,  assigned  their  shares 

of  the  testator's  residuary  estate  to  one   Hek  (sub- 

emuied  ^^^  ^  ^^^^  mother's  life-interest  and  to  their  ftther^ 


to  priority  over 

£.  with  respect  to  B.'b  annuity, 
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tOBttity),  to  secnre  the  repayment  of  2,000/.,  which 
Hele  had  lent  them:  and  their  Tatber  assigned  his 
annuity,  to  Hele,  by  way  of  farther  security  for  that 
sum. 

In  August  18879  the  two  children  and  their  father 
dmrged  tbeir  nespective  interests  before  mentioned  with 
the  repaymeut  of  the  further  sum  of  1,000  /.  lent  to 
dieiD  by  Heie. 

f 

In  March  1840,  Sarah  Daekham  made  the  appoint* 
ment  to  the  Plaintiff  mentioned  in  the  preceding  part  of 
this  case,  for  securing  the  repayment  of  2^0 1  lent  to 
iMr  son  William,  and  by  the  same  deed,  her  husband 
assigned  his  annuity  and  her  son,  William,  assigned 
Ills  share  of  the  testator's  residuary  estate,  to  the  Plain- 
tiff for  the  same  purpose.  Shortly  after  the  execution 
of  the  last-mentioned  deed,  the  Plaintiff  gave  notice  of 
it,  to  the  trusteesof  the  will. 

In  September  1840  (at  which  time  Hele  was  dead) 
an  indentme  was  made  between  his  executors  of  the 
first  party  Henry  Duekham  of  the  second  part,  Joseph 
JDmciiamy  the  father,  of  the  third  part,  and  the  De- 
fendant Oughton  of  the  fourth  part,  by  wliich,  after 
reciting  that  Joseph  Duekham,  the  son,  had  repaid  his 
moiety  of  the  sums  of  2,000/.  and  1,000/.,  to  Hele's 
executors,  and  that,  therefore,  they  had  re-assigned  to 
bim  his  share  of  the  testator's  residuary  estate,  and  that 
Henry  Duekham,  in  order  to  enable  him  to  pay  off  the 
remaining  moiety  of  those  two  sums  and  to  supply  his 
other  occasions,  had  contracted,  with  Oughtoa,  for  the 
loan  of  2,500/.,  the  repayment  whereof,  with  interest, 
was  to  be  secured  as  thereinafter  mentioned  ;  and  that 
Joseph  Duekham,  the  father,  had  agreed  to  join  in  the 
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security  as  the  surety  for  Henry  Duckhami  it  was 
witnessed  that  in  consideration  of  1,500/.  paid,  by 
Oughtorij  to  Hek*s  executors,  in  full  satisfaction  and 
discharge  of  what  was  due  to  Helens  estate,  and  of  the 
further  sum  of  1,000/.  paid  by  him  to  Henry  Duckhami 
the  executors,  at  the  request  of  Henry  XHieUajR,  as- 
signed and  Henry  Duckham  assigned  and  confirmed 
his  share  of  the  testator's  residuary  estate,  to  Oughian, 
subject  to  redemption  on  the  repayment  of  2,500/.  with 
interest :  and  Joseph  Duckham,  the  father,  assigned  his 
annuity  to  Oughton  in  like  manner. 

Oughton,  by  his  answer,  submitted  that  his  security 
was  an  assignment  of  the  mortgage  made  to  Hele  in 
April  1837,  and  that,  therefore,  he  was  entitled  to  pri- 
ority over  the  Plaintiff,  with  respect  to  the  annuity  of 
100/. 


Mr.  Walker  and  Mr.  Blower,  for  the  Plaintiff,  said 
that  no  assignment  had  been  made  of  the  debt  and 
security  to  Hele,  and,  therefore,  that  security  was  not 
kept  on  foot;  and,  consequently,  Oughton  was  not 
entitled  to  any  priority  in  respect  of  it.  Gammon  ?. 
Stone  (g) ;  Copis  v.  Middleton  (A) ;  Parry  v.  Wright  (i); 
and  Toulmin  v.  Steere  (A). 

Mr.  Wakefield  and  Mr.  Heath  field  for  the  Defendant 
Oughton,  said  that  it  was  evident  from  the  recitals  and 
operative  part  of  the  deed  of  September  1840,  that  the 
parties  intended  that  Helens  security  should  be  kept  on 
foot :  that  Toulmin  v.  Steere  was  a  case  in  which  the 
owner  of  an  estate  attempted  to  avail  himself  of  a  prior 


(g)  1  Vez.  339.  (A)  Turn.  &  Russ.  ««4. 

(t)  1  Sim.  &  Stu.  3G9;  and  5  Russ.  142.       (A)  3  Mer.  sio 
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mortgage  of  his  own :  and  that  Parry  v.  Wright  also 
was  distinguishable  from  the  present  case;  for  there 
the  security^  the  benefit  of  which  was  claimed,  had  been 
extinguished. 

Mr.  Anderdon,  Mr.  Beales,  Mr.  Craig^  Mr.  ToUery 
Mr.  Halleit  and  Mr.  Boies,  appeared  for  other  par- 
ties. 

The  Vice-Chancellor  : 

Where  a  term  is  vested  in  trustees  for  the  purpose 
of  raising  a  given  sum  for  portions,  it  frequently  hap- 
pens that  the  trustees  are  required  to  raise  not  the  whole 
sum  at  once,  but  part  of  it  at  one  time  and  part  at 
another:  and  then  the  practice  is  for  the  trustees  to 
assign  the  property  comprised  in  the  term,  or  part  of  it^ 
by  way  of  security  to  the  person  who  advances  the  sum 
required  :  and  if,  as  frequently  happens,  that  security  is 
made  the  subject  of  transmission  from  hand  to  hand, 
the  practice  is  to  assign  the  sum  as  well  as  the  security 
for  it.  In  the  present  case,  however,  the  parties  have 
not  taken  any  such  course;  for  they  have  not  made 
any  assignment  of  the  debt  due  to  Helens  estate ;  and, 
therefore,  they  have  not  adopted  the  proper  means  to 
keep  his  security  on  foot. 

I  have  read  through  the  deed  of  September  1B40,  and 
it  appears  to  me  that  the  parties  to  it  did  not  even  intend 
to  keep  that  security  on  foot;  on  the  contrary,  it 
appears,  on  the  face  of  the  deed,  that  the  debt  was  not 
assigned  to  a  trustee  for  Oughton  (as  it  ought  to  have 
been  to  give  him  the  priority  which  he  claims),  but  that 
it  was  extinguished. 

The  result  is  that  the  securities  must  rank  according 
to  their  dates. 


1844, 


Mbolet 
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HORTOK. 
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16th  and  17th 
July. 

Accumulation. 
Chariti/, 


MARTIN  V.  MARGHAM, 

Samuel  butler,  by  his  win  dated  in  May 
1S*21,  bequeathed  the  whole  of  his  property  to  trustees 
in  trust  to  convert  the  same  into  money  and  to  invest 
the  proceeds  in  the  Three  per  cents.,  and  after  paying 
certain  annuities,  to  add  the  dividends  to  the  capital 
until  it  should  produce  an  income  of  600/.  a  year; 


continuance  of 
the  accumula- 
tion ;  which 
musty  neces- 
sarily, have  ex- 
ceeded the 
legal  period. 
The  Court 
held  the  direc- 


The  testator 

directed  funds 

to  be  provided 

for  certain 

charity-schools,    when  he  hoped  that  every  five  years'  receipt  of  that 

byaccumu-         income  would  produce  an  increase  of  income  of  150iL 

latmg  his  pro-  1  1  •       .n  1 

perty:  but  fixed  a  year;  and  his  will  was  that  every  such  increase  of 

no  time  for  the    income  should  be  appropriated  as  he  should  thereafter 

specify,  for  the  benefit  of  the  parish  charity-«chools  of 

this  country,  in  the  following  order,  namely,  the  first 

school  to  receive  the  benefit,  was  to  be  Si,  Ann*s  Ltn^ 

house;   the  second,    St,  PauTs   Coveni  Garden;    the 

third,   St.   Mary'Sf  Sandwich;    the  fourth,   St.  PaitTs 

Shadwell.    The  testator  then  named  nine  other  panshes, 

tion  to  accumu-  and  left  it  to  his  trustees  to  fix,  appoint  and  establish,  in 

late  to  be  void, 

and  consequently,  the  ulterior  dispositions  of  the  will  to  fail :  but, 

as  the  testator  had  shown  an  intention  to  devote  his  property  to 

charitable  purposes,  it  directed  his  intention  to  be  earned  into 

effect,  C7/  prch  hy  means  of  a  scheme  to  be  settled  by  the  Master. 

Alienation, — Restraint  on  aUenoHon.'^-^Insokent. 

Testator,  after  giving  several  annuities,  begged  it  to  be  under- 
stood that  if  any  of  his  annuitants  should  attempt  to  sell  or  dispose 
of  their  interest  in  his  annuities  to  them  (which  he  wished  only  for 
their  peculiar  and  particular  benefit),  from  that  moment,  his  be- 
quest to  them  was  to  terminate  for  ever,  and  the  princ^l  and 
interest  of  each  bequest  to  revert  to  his  general  fund.  One  of  the 
annuitants  petitioned  for  the  benefit  of  the  Insolvent  Debtors*  Act, 
having  entered  the  annuity  in  his  schedule,  together  with  the 
effect  of  the  clause  in  the  will  above  mentioned,  and,  afterwards, 
the  usual  vesting  order  was  made  by  the  Insolvent  Debtors'  Court. 

Held  that  his  annuity  ceased  on  his  prejenting  the  petition. 
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^uUr  rotation,  the  remaining  parish  charity-schools, 
dng  always  the  nearest  parish  to  the  last  establish- 
mU 

The  testator  died  in  May  1B37. 

On  a  suit  for  the  administration  of  his  estate  coming 
I  to  be  heard  for  further  directions, 

Mr.  Cooper  and  Mr.  Lloyd,  for  the  next  of  kin,  said 
Eit  the  accumulation  directed  by  the  testator  was  per* 
iual ;  that,  regard  being  had  to  the  amount  of  his 
operty,  which  did  not  exceed  8,800  /.,  to  the  price  of 
)ck  and  to  the  annuities,  which  amounted  nearly  to 
0/.  a  year,  the  accumulation  must  necessarily  con- 
lue  for  a  much  longer  time  than  the  law  permitted ; 
d,  therefore,  the  direction  to  accumulate  and  all  the 
terior  gifts,  must  fail,  and  the  next  of  kin  must  be 
^ared  to  be  entitled  to  the  property,  subject  to  the 
fmeot  of  the  annuities*     Curtis  v.  Lukin  (a). 

The  Vice-chancellor: — ^The  whole  scheme  of  the 
U^  so  far  as  the  charities  are  concerned,  is  founded  on 
legal  impossibility. 

Mr.  Romilly  and  Mr.  Daniel,  for  the  trustees,  said 
lat  where,  as  in  the  present  case,  a  testator  had  de- 
>ted  his  property  to  certain  charitable  purposes,  but 
loee  purposes  could  not  be  carried  into  effect,  the 
oort  would  give  effect  to  his  intention  cy  pres,  and 
ould  direct  the  Master  to  approve  of  a  scheme  for 
*t  purpose.  The  Attorney-general  v.  The  Bishop  of 
^e^ttr  (6) ;  The  Attorney-general  v.  The  Ironmongers' 
^*npamf  (c) ;  and  2  Jarman  on  Wills,  216  et  seq. 

(fl)  5  Beav.  147,  (b)  1  Bro.  C.  C  444. 

(c)  fl  Myl.  &  Keen,  576. 
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Martin 
Marouam. 


The  Vice-Chancellor  z — The  law  on  the  subject  ia 
stated  by  Lord  Eldon  with  great  cleamessy  in  Mog- 
gridffe  v.  Thackwell  {d). 

Mr.  Stuart,  Mr.  Spence,  Mr.  Lavat,  Mr.  Wray,  Mr. 
Prescoit  White,  Mr.  Heathfield^  Mr.  Simpson^  and 
Mr.  Jervis,  appeared  for  the  other  parties. 

ITie  Vice-Chancellor: 

Although  the  particular  mode  in  which  the  testator 
meant  the  benefits  to  be  doled  out  to  the  objects  of  his 
bounty  cannot  take  effect,  yet,  as  there  is,  confessedly, 
a  demotion  of  his  personal  estate  to  charitable  purpose^ 
my  opinion  is  that  his  next  of  kin  haye  no  claim  at  all 
to  his  property.  I  conceive  that,  if  a  testator  has  ex- 
pressed his  intention  that  his  personal  estate  shall  be, 
in  substance,  applied  for  charitable  purposes,  the  par- 
ticular mode  which  he  may  have  pointed  out  for  eflfect- 
ing  those  purposes,  has  nothing  to  do  with  the  qaestioD 
whether  the  devotion  for  charitable  purposes  shall  take 
place  or  not :  and  that,  whatever  the  difficulty  may  be, 
the  Court,  if  it  is  compelled  to  yield  to  circumstances, 
will  carry  the  charitable  intention  into  effect  through 
the  medium  of  some  other  scheme. 

I  shall,  therefore,  declare,  that  subject  to  the  annuities, 
there  is  a  good  gifl  of  the  residue  to  charitable  purposes 
to  be  carried  into  effect  according  to  a  scheme  to  be 
settled  by  the  Master ;  and  I  shall  direct  the  Master,  in 
settling  the  scheme,  to  have  regard  to  the  objects  spe* 
cified  in  the  will. 


Another  question  in  the  cause  was  whether  one  of  the 
annuities  given  by  the  will,  had  ceased,  under  the  fol- 
lowing circumstances. 

(d)  7  Ves.  36. 
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The  testator,  in  a  codicil^  begged  that  it  might  be  1844. 

« 

understood  and  remembered  that  his  will  and  desire 

was  that,  in  case  any  of  his  annuitants  should  attempt 

to  sell  or  dispose  of  their  interest  in  his  annuities  to      Marouam. 

them  (which  he  wished  only  for  their  peculiar  and'par- 

ticular  benefit),  from  that  moment  his  bequest  to  them 

was  to  terminate  for  ever,  and  the  principal  and  interest 

of  each  bequest,  to  revert  to  his  general  fund  as  specified 

in  his  will. 

One  of  the  annuitants,  being  in  custody  for  debt, 
presented  his  petition  to  the  Insolvent  Debtors*  Court, 
onder  1st  8c  2d  Vict.  c.  110,  s.  35,  stating  that  he  teas 
mlling  that  all  his  property  should  be  vested  in  the 
provisional  assignee,  according  to  the  provisions  of  the 
Act,  and  praying  to  be  discharged  from  custody.  In 
the  schedule  to  the  petition,  the  annuitant  stated,  with 
reference  to  his  annuity,  that  the  testator  left  it  to  him^ 
with  a  condition  that,  in  the  event  of  the  same  being 
pat  up  to  sale  or  otherwise  disposed  of,  it  should  become 
void  and  be  appropriated  to  diSerent  charities  in  his 
will  named.  Afterwards  the  Insolvent  Debtors'  Court 
made  the  usual  order  for  vesting  the  annuitant's  pro- 
perty in  the  provisional  assignee  of  the  Court,  for  the 
benefit  of  his  creditors :  and  one  May  was  appointed 
assignee  of  his  estate  and  efiects. 

Mr.  Stuart  and  Mr.  Heat/tfitld,  for  the  annuitant, 
said  that  their  client,  in  his  petition  to  tlie  Insolvent 
Debtors'  Court,  had  expressed,  merely  his  willvigness 
that  his  property  should  be  vested  in  the  provisional 
assignee,  and  besides,  that  he  had  referred  to  the  con* 
dition  annexed  to  the  annuity  by  the  codicil;  and, 
therefore,  it  could  not  be  said  that  he  had  attempted  to 
difpose  of  his  property.     Pym  v.  Lockyer  (e). 

(e)  Ante^  Vol.  XII.  p.  394. 
K  3 
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On  Mr.  Wrat/j  for  the  Atiorney^eneral,  proceeding 
to  argue  contra^ 

The  Vice-Chancellor  said  that  he  need  not  trouble 
himself  on  the  point ;  for  there  could  be  no  doubt  that 
the  annuity  was  gone ;  and,  with  respect  to  the  time  at 
which  it  ceased  to  be  payable,  that  the  presenting  of 
the  petition  was  an  attempt  to  dispose  of  it,  and,  ther©* 
fore,  it  ceased  on  the  presentation  of  the  petition  (/). 

(/)  See  Brandon  v.  Aiton,  «  Youn.  &  Coll.C.  C  34;  »<> 
Churchill  y.  Marks^  1  Coll.  441. 
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Deed. 
Construction. 


THOMAS  V.  THOMAS. 

13  Y  the  settlement  on  the  marriage  of  Robert  Thomas 
with  Anna  Maria  Ardinff,  real  and  personal  property 
was  settled  in  trust  for  them  for  their  lives  successively! 
and,  after  the  decease  of  the  survivor,  in  trust  to  permit 


By  a  marriage  settlement,  the  trustees  were  directed,  after 
the  decease  of  the  survivor  of  the  husband  and  wife,  to  convey, 
assign  and  deliver  the  settled  property,  to  such  children  or  child 
of  the  marriage,  or  the  lavoful  issue  of  such  voho  should  or  might  be 
living  at  the  decease  of  the  survivor,  and  who  should  attain  twenty- 
one,  to  whom  the  husband  and  wife  should  jointly  appoint,  or  to 
Mhom  the  survivor  of  them  should  appoint :  and,  in  default  of 
appointment,  to  permit  the  property  to  be  held  and  enjoyed  by 
and  equally  between  all  the  children  of  the  marriage  and  the  sur- 
vivors of  them,  and  the  lawful  issue  of  such  children  or  child  so 
surviving  the  husband  and  wife  and  attaining  twenty-one,  such 
issue  representing  and  taking  the  share  that  the  parent  would 
have  taken  if  living. 

Held  that  the  words  in  the  clause  creating  the  power:  **  who 
shall  or  may  be  living  at  the  decease  of  the  survivor,"  referred  to 
the  chill Jren  of  the  marriage  and  not  to  their  issue ;  and,  there* 
fore,  that  clause  exceeded  the  limits  prescribed  by  law;  and,  con- 
sequently, that  an  appointment  made  to  the  son  of  a  daughter  of 
the  marriage,  was  void. 


Thomas 
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the  same  to  be  held  and  enjoyed  by,  and  to  convey,  1844. 

assic^n  and  deliver  the  same  to  such  children  or  child  of 
them  lawfully  issuing,  or  the  lawful  issue  of  such  ttho 
should  or  might  be  living  at  the  decease  of  the  survivor        rp 

X 1]  O  M  A  8* 

of  them»  the  said  Robert  Thomas  and  Anna  Maria 
Arding,  and  vtrho  should  attain  unto  their,  his  or  her 
full  age  of  tvfrenty-one  years,  to  whom  Robert  Thomas 
and  Anna  A/aria  Arding  should  jointly  during  their 
joint  lives,  by  any  deed  or  deeds,  or  to  whom  the  sur- 
vivor of  them  should,  by  will,  appoint  the  same  or  any 
part  or  parts  thereof ;  and  at  such  times  and  in  such 
manner  and  form,  in  every  respect,  as  the  same  should 
be  so  as  aforesaid  appointed ;  and,  in  default  thereof,  in 
trust  to  permit  the  same  to  be  held  and  enjoyed,  and 
the  rents,  interest,  dividends  and  profits  thereof  to  be 
received  and  taken  by  and  equally  between  all  and 
every  the  children  and  child  of  them  the  said  Robert 
Thomas  and  Anna  Maria  Arding  lawfully  issuing,  and 
the  survivor  of  them,  and  the  lawful  is$ue  of  such  children 
or  child  so  surviving  the  said  Robert  Thomns  and  Anna 
Maria  Arding  and  attaining  unto  the  full  age  afore- 
said, such  issue  representing  and  taking  the  share  that 
the  parent  would  have  taken  if  living  ;  and  when  and  as 
such  children  or  child,  or  their  lawful  issue  respectively, 
should  attain  the  age  of  twenty-one  years,  to  convey, 
assign  and  deliver  unto  such  children  or  child,  their, 
his  or  her  lawful  issue,  their,  his  or  her  full  share  of 
the  trust  property :  and,  in  case  there  should  be  only 
one  such  child,  or  lawful  issue  of  such  who  should 
attain  unto  the  full  age  of  twenty-one  years,  then  to 
convey,  assign  and  deliver  all  the  trust  premises,  unto 
such  only  child,  or  to  his  or  her  lawful  issue,  upon  his, 
her  or  their  respective  attainment  unto  the  full  age  of 
twenty-one  years  :  and,  in  case  there  should  be  no  such 
children  or  child  lawfully  issuing,  nor  any  lawful  issue 


Tbomas 
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1844*  of  such  who  should  be  living  at  the  decease  of  the  sor* 

fc A  ^^    

yivor  of  them,  the  said  jR.  Thomat  and  A.  M.  Ardbngf 
and  who  should  attain  unto  their,  his  or  her  full  age 
Thomas.        ^^  twenty-one  years  as  aforesaid,  then  upon  trust  is 
therein  mentioned. 

Thare  were  four  children  of  the  marriage,  three  of 
whom  survived  their  father  and  mother  and  attained 
twenty-one.  No  joint  appointment  was  made  of  any 
part  of  the  settled  property ;  but  the  father,  after  his 
wife's  death,  appointed,  by  his  will,  certain  parts  of  the 
settled  property,  to  his  two  eldest  children,  Robert  and 
Joan  Maria,  and  another  part  to  his  youngest  child, 
Carolifu  Louisa  FleicAer,  for  her  life,  and,  after  her  de- 
cease, to  her  children,  when  they  should  attain  twenty^ 
one.  The  father,  by  a  codicil,  directed  certain  expenses 
to  be  deducted,  after  the  death  of  his  daughter  Carotun 
Louisa,  out  of  the  property  which  he  had  bequeathed 
to  her  by  his  will,  previous  to  his  executors  applying  or 
appropriating  the  remainder  thereof  to  the  use  auid 
benefit  of  her  son,  Robert  Spencer  Fischer,  **  he  now 
being  her  only  surviving  child/' 

The  suit  was  instituted  by  the  eldest  son  of  Mr.  and 
Mrs.  ITiomas,  again&t  his  two  sisters,  Joan  Maria  Tio^ 
mas  and  Caroline  Louisa  Fletcher,  the  trustees  of  the 
settlement,  and  Robert  Spencer  Fletcher :  and  one  ques- 
tion was,  whether  the  power  in  the  settlement,  so  fitf 
as  it  related  to  the  issue  of  a  child  of  the  marriage,  was 
not  void. 

Mr.  Stuart  and  Mr.  Shadweli,  for  the  Plaintiff,  said, 
first,  that  the  power  in  the  settlement  purported  to 
authorize  an  appointment  to  the  issue,  generally,  of  a 
child ;  for  the  word  '  who/  in  the  clause  creating  the 
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power,  did  not  refer  to  the  issue  of  the  children  or  child 
of  the  marriage,  but  to  their  parents  or  parent ;  and, 
therefore,  the  power  was  not  confined  to  issue  living  at 
the  decease  of  the  survivor  of  the  husband  and  wife ; 
and,  consequently,  it  was  too  extensive :  secondly,  that 
if  the  word  '  who/  did  refer  to  the  issue,  still  the  ap- 
pointment made  to  Mrs.  Fletcher  for  life,  and  after  her 
death  to  her  children,  was  void,  except  as  to  her,  for  it 
included  all  her  children,  whether  bom  in  the  lifetime 
of  her  father  or  afler  his  decease.  Routledge  v. 
JDorril  (a). 
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1844. 


Thomas 

V. 

Thomas. 


Mr.  Bethell  and  Mr.  W.  M.  James^  for  Robert 
Spencer  Fktcher,  contended  that  the  word  'who'  in 
the  clause  creating  the  power,  referred  to  the  issue  of 
the  children  or  child,  as  well  as  to  their  parents :  and, 
that,  taking  die  will  and  the  codicil  together,  there  was, 
clearly,  a  good  appointment  to  Robert  Spencer  Fletcher, 
aAer  his  mother's  death. 

Mr.  Rogers  and  Mr.  Osborne  appeared  for  other 
parties. 

The  Vice-Chancellor: 

The  question  in  this  case  is  whether,  under  the  settle- 
ment, the  testator  had  power  to  appoint  to  a  child  of  a 
child  of  the  marriage,  which  child  of  the  marriage  was 
living. 

The  trust  is,  to  convey,  assign  and  deliver  the  same 
to  such  children  or  child  of  them,  the  said  Robert  7%o- 
nuu  and  Anna  Maria  Ardingp  lawfully  issuing,  or  the 
lawful  issue  of  such  who  shall  or  may  be  living  at  the 


(a)  a  Ves.  jun.  357. 
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Thomas 

V. 

Thomas. 


decease  of  the  survivor  of  theniy  the  said  Robert  Thomas 
and  Anna  Maria  Arduig,  and  who  shall  attain  onto 
their,  his  or  her  full  age  of  twenty-one  years,  to  whom 
the  said  Robert  Thomas  and  Anna  Maria  Arding,  shall, 
jointly,  during  their  joint  lives,  or  to  whom  the  survivor 
of  tliem,  during  his  or  her  life,  by  any  deed  or  deeds, 
under  their,  his  or  her  hands  and  seals,  or  hand  and 
seal,  to  be  by  them,  him  or  her  duly  executed  in  the 
presence  of  and  attested  by  two  or  more  credible  wit- 
nesses, or  as  the  survivor  of  them,  the  said  Robert 
Thomas  and  Anna  Maria  Ardingy  in  and  by  his  or  her 
last  will  and  testament  duly  executed  and  attested, 
shall  give,  grant,  limit,  direct  or  appoint  the  same  or 
any  part  or  parts  thereof.  Now  the  first  observation 
that  I  have  to  make  is  that  this  sentence  is  not  Eng- 
lish :  but,  nevertheless,  the  construction  of  it  must  be 
governed,  as  far  as  possible,  by  the  rules  of  the 
English  language. 


The  question  then  is  whether  the  words  which  are 
descriptive  of  the  issue  of  the  children  of  the  marriage, 
are  descriptive  of  issue,  generally,  or  only  of  issue  having 
some  given  character.  It  rather  seems  to  me  that  the 
true  construction  of  the  sentence  is  to  say  that  the 
word,  'who,'  refers  to  the  words,  'children  or  child/ 
and  not  to  the  word,  'issue;'  that  is,  that  'who,' 
refers  to  '  such ; '  and  the  consequence  is  that  the 
words :  "  who  shall  or  may  be  living  at  the  decease  of 
the  survivor  of  them,  the  said  Robert  Thomas  and  Anna 
Maria  Arding^  and  who  shall  at'ain  unto  their,  his  or 
her  full  age  of  twenty-one  years,"  apply  to,  '  children 
or  child,'  and  not  to,  '  issue.' 


If,  as  I  think,  that  is  the  true  construction  of  the 
clause  in  question,  there  is  nothing  to  limit  the  gene- 
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rality  of  the  word  *  iesue/  and,  consequently,  the  power 
18  void  80  far  as  it  relates  to  the  issue. 

If  the  generality  of  that  word  is  to  be  cut  down  by 
the  particular  description  annexed  to  it  in  the  clause  in 
default  of  appointment,  a  child  of  Mrs.  Fletcher  could 
not  take ;  for  the  issue  there  spoken  of;  are  the  issue  of 
a  deceased  child.  The  consequence  is  that  the  appoint- 
ment attempted  to  be  made  in  favour  of  Robert  Spencer 
Fleickerf  is  void. 


1844 
TnoHAs 

V. 

TnoMAS. 


BUSH  V.  SHIPMAN.  „th  at^d^^d 

July, 

John  SHIPPAM,    allowed    a    parcel    of   hops  '        "^        ' 

which  he  had  bought  of  the  Plaintiffs,  (who  were  hop  ^1^1%^'^ 

merchants  in  the  Borough,)  but  had  not  paid  for,  to  Creditor's  deed, 

remain  in  the  possession  of  the  Plaintiffs,  subject  to  ": — 

the  lien  which  they  had  thereon,  by  the  custom  of  the  chased  but  not 

trade,    for   the   purchase-money,   warehouse-rent  and  paid  for,  a 

insurance.     On  the  8th  of  March  1842,  at  which  time  ^^J?^^  of  hops, 

'  which  remained 

the  hops  still  remained  in  the  possession  of  the  Plain-  in  the  posses- 
tiffs,  Shippam  made  an  assignment  of  his  property,  to  **®"  ®^  ^'\  ^^® 
the  Defendants,  for  the  benefit  of  his  creditors;  and,  on  ^^  his  lien  for 

the  purchase- 
money,  assigned  his  effects  to  trustees  for  the  benefii  of  his  cre- 
ditors who  should  signify  their  assent  to  the  deed  and  send  in  an 
account  of  their  demands  within  three  months  from  the  date. 
A,  informed  B,  that  he  had  assigned  his  eff*ects  for  the  beneGt  of 
his  creditors;  and,  thereupon  B,  wrote  to  the  trustees  for  an 
authority  to  sell  the  hops ;  and,  after  some  correspondence  had 
passed  between  them,  in  the  course  of  which  B.,  as  he  said, 
signified  his  assent  to  the  deed,  the  trustees  gave  the  authority, 
and  Z?.  sold  the  hops,  but  for  much  less  than  was  due  to  him,  and 
then  claimed  to  be  paid  a  dividend,  under  the  deed,  on  the 
balance  remaining  due  \o  him.  Held  that  his  claim  was  not 
sustainable. 
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1844.  the  lOtb,  inrormed  the  Plaintiffs  that  he  had  done  so^ 
and,  at  the  same  time,  ad?ised  them  to  take  to  the  hops 
rather  than  come  iQ  with  his  other  creditors. 


Bu«H 

SuiPMAIf* 


The  trusts  of  the  deed  were  to  pay  the  sorplos  pro- 
duce of  the  insolvent's  estate  (after  deducting  expenses) 
to  such  of  his  creditors  as  should  execute  the  deed,  or 
signify,  in  writing,  their  assent  to  it,  and  deliyer,  to  the 
Defendants,  a  true  account  of  their  respective  debts, 
within  three  calendar  months  from  the  date,  and  should, 
on  request,  execute  the  deed,  rateably  and  in  propor- 
tion to  their  debts,  without  any  preference  or  priority  of 
payment,  and  to  pay,  to  the  insolvent,  any  surplus  that 
might  remain  after  making  such  payments.     The  deed 
concluded  with  a  general  release,  from  the  executing 
creditors,  to  the  insolvent. 

In  April  and  May  1842  a  correspondence  took  place 
between  the  Plaintiffs  and  the  Defendants,  in  the  course 
of  which  the  Plaintiffs  applied  for,  and  the  Defendants 
ultimately  gave  them  an  authority  to  sell  the  hops,  and 
requested  to  be  furnished  with  the  particulars  of  the  sale. 
In  December  1842,  (before  which  time  the  Defendants 
had  paid  the  other  creditors  of  the  insolvent  a  dividend 
of  5  s.  in  the  pound,)  the  Plaintiffs,  who  had  attempted 
to  sell  the  hops  but  had  been  unable  to  obtain  what 
they  considered  to  be  a  fair  price  for  them,  applied,  to  the 
Defendants,  to  take  the  hops  at  a  valuation,  and  to  pay 
them  the  dividend  of  5^.  in  the  pound,  on  the  balance 
which  might  remain  due.  The  solicitor  of  the  De- 
fendants replied  that  the  Plaintiffs  had  not  complied 
with  the  trusts  of  the  assignment,  and,  therefore,  were 
not  entitled  to  any  dividend  under  it  and  the  Defendants 
could  not  allow  them  to  come  in  and  prove.  In  January 
1843,  the  Plaintiffs  sold  the  hops,  but  for  much  less  than 
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tbe  amount  of  their  lien ;  and  then  filed  their  bill,  stating  r844« 

as  above  and  charging  that,  although  they  had  not  been     *        "        ' 

served,  by  the  Defendants,  with  notice  of  the  assign-  Bush 

ment  as  Shippam's  other  creditors  had  been,  nor  had 

been  requested  to  execute  it,  yet»  by  the  letters  which 

they  had  written  to  the  Defendants  as  before  mentioned, 

they  had  signified  their  assent  to  it,  in  writing,  within 

three  months  from  the  date,  as  required  by  the  deed ; 

and  praying  that  the  Defendants  might  be  decreed  to 

pay  them  the  dividend  of  bs,  in  the  pound  on  the 

balance  remaining  due  to  them. 

The  answer  said  that  the  Plaintifis  had  notice  of  the 
assignment,  though  they  had  not  been  served  with 
formal  notice  of  it  nor  been  requested  to  execute  it,  and 
that  they  had  not  signified  their  assent  to  it ;  and  that, 
by  claiming  a  lien  on  the  hops  and  applying  the  pro- 
ceeds of  them  in  reduction  of  their  debt,  they  had 
elected  to  enforce  such  lien  and  precluded  themselves 
from  coming  in  under  the  assignment. 

Mr.  Anderdon  and  Mr.  Glasse,  for  the  Plaintiffs,  said 
that  their  clients  signified,  in  effect,  their  assent  to  the 
assignment,  by  the  letters  which  they  wrote  to  the  De- 
fendants ;  and,  that,  notwithstanding  they,  afterwards, 
sold  the  hops  and  applied  the  proceeds  in  part  satisfieic- 
tion  of  their  debt,  they  were  entitled  to  be  paid  the 
dividend  of  6^.  in  the  pound  on  the  sum  remaining  due 
to  them.  They  cited  Duruh  v.  Kent  (a) ;  Spottiswoode 
Y.  Siockdale  (b) ;  Ex  parte  CawkweU  (c) ;  Ux  parte  Par' 
rait  (d);  Thomas  v.  Courtnay  (f). 

(fl)  1  Vem.  a6o.  {d)  2  Mont.  &  A3  rt  626. 

(6)  Coop»  C.  C.  102.  {e)  1  Barn.  &  Aid.  1. 

(c)  19  Ves.  233. 
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Mr.  Bethell  and  Mr.  HarrUan,  for  the  DefaidantSy 
said  that  the  Plaintifis  were  not  entitled  to  the  benefit 
of  the  assignment,  first,  because  they  had  neither  assented 
to  it  nor  sent,  to  the  Defendants,  an  account  of  their 
demand ;  and  secondly,  because  it  was  contrary  to  the 
intention  of  the  assignment,  that  a  creditor  holding  a 
security  for  his  debt,  should  make  what  he  could  of  it. 
and  then  receive  a  dividend,  on  the  balance,  equally 
with  the  other  creditors.  They  referred  to  Lee  v.  Loek^ 
hart(f);  CuUmgwortk  v.  lAnfd(g);  and  Leiee$iery» 
Rose  (h). 


The  Vicb-Chancellor  : 

Before  I  decide  this  case,  I  must  take  some  time  to 
ascertain,  correctly,  the  facts  of  it.  I  am  not  sure  that 
what  was  done,  by  the  Plaintiffs  with  respect  to  the 
hops,  was  done  under  the  authority  of  the  Borough 
custom. 


12th  July. 


The  Vice-Chancbllor: 

It  is  quite  impossible  to  grant  the  relief  that  is  asked 
by  this  bill,  and  for  two  reasons :  first,  the  PlaintiA 
have  not  compUed  with  the  express  terms  of  the  deed ; 
and,  secondly,  what  they  aak  is  quite  inconsistent  with 
the  spirit  and  intention  of  it. 

The  case  of  Cullingmorth  v.  Loyd  governs  this  case, 
though,  to  some  extent,  it  differs  from  it.  At  all  events 
what  was  said  by  the  Judges  in  Leiceeter  v.  RoUt  ^ 
decisive  of  the  question. 

(/)  3  Myl.  k  Cr.  302.  (g)  2  Beav.  385. 

(h)  4  East.  37a. 
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The  deed  in  Cullingtcorth  v.  Loyd,  contained  a  release 
It  only  of  the  debts  due  to  the  creditors  who  should 
:ecute  it,  but  also  of  all  the  securities  which  they 
ight  hold  for  their  debts :  and,  in  that  respect,  that 
ise  differs  from  the  present.  But  here  the  Plaintiffs 
uihed  to  secure  themselves,  as  far  as  they  could,  by 
lling  the  goods  on  which  they  had  a  lien  and  ap- 
ying  the  proceeds,  as  far  as  they  would  extend,  in 
itisfaction  of  their  debt,  and  then  to  come  in,  upon  a 
oting  of  equality  with  the  other  creditors,  under  the 
imposition-deed.  It  was,  no  doubt  the  intention  of 
le  debtor,  when  he  conveyed  his  property  to  the 
nstees,  that  a  rateable  division  of  it  should  be  made 
tnongst  all  his  creditors  who  should  determine,  within 
certain  time,  to  accept  what  they  might  obtain  under 
,  in  full  satisfaction  of  their  debts.  And  it  seems  to 
le  to  be  quite  inconsistent  with  that  intention  that  a 
reditor  having  a  security  for  his  debt,  should  be  allowed, 
rsty  to  get  all  that  he  can  by  means  of  his  security, 
[id  then  to  come  in  under  the  deed. 


1844. 

^ * 

Bush 

V. 

Shipman. 


My  opinion  is  that,  upon  the  facts  and  substance  of 
lus  case,  the  Plaintiffs  have  failed,  and,  therefore,  I  shall 
their  bill  with  costs* 


244 


CASES   IN   CHANCERY. 


i«44: 
25th  July. 

Huhband  and 

wift. 

Separatum* 

Covenant. 

Smble  that 
a  covenant, 
before  marriage, 
that,  in  case  of 
any  separation 
taking  place 
between  the 
husband  and 
wife,  the  hus- 
band shall 
make  a  certain 
provision  for  his 
wife,  is  void. 


COCKSEDGE  v.  COCKSEDGE. 

JdY  articles  of  agreement  dated  the  13th  of  September 
1837,  and  made  between  Thomoi  Martin  Coektedigi 
of  the  first  part,  Ann  Whale,  the  daughter  of  WUUam 
Whale,  then  an  infant,  of  the  second  part,  and  WUIiam 
Whale  of  the  third  part,  after  reciting  that  a  marriage 
was  intended  to  be  shortly  had  and  solenmized  betweea 
Thomas  Martin  Cocksedge  and  Ann  Whale,  and  that  in 
contemplation  of  the  marriage,  it  had  been  agreed  be- 
tween the  parties,  that  T.  M.  Cocksedge  should  settle 
and  confirm,  to  Ann  Whale,  an  adequate  annual  som  as 
and  for  her  maintenance,  to  be  enjoyed  by  her  inde- 
pendently of  all  control  of  T.  M.  Cocksedge,  in  the  event 
of  any  separation  taking  place  between  them  during  their 
lives,  and  in  case  Ann  Whale  should  survive  Thomoi 
Martin  Cocksedge^  to  be  enjoyed  by  her  during  her  lifis^ 
free  from  the  control  of  any  future  husband :  It  was 
witnessed  that,  in  consideration  of  the  intended  mar- 
riage, Thomas  Martin  Cocksedge  covenanted  with  WU- 
Iiam WhaJe,  that  he  would  immediately  after  the  aoleph 
nization  of  the  marriage,  or  so  soon  afterwards  as 
conveniently  might  be,  make  an  eflectual  settlement  in 
favour  of  Ann  Whale,  and  thereby  secure  to  her  tha 
payment  of  the  annual  sum  of  400  /.,  to  be  fmid  to  hci 
by  equal  quarterly  payments  on  the  usual  qoaiter* 
days  in  the  year,  in  the  event  of  the  death  of  Thamm 
Martin  Cocksedge,  or  any  separation  taking  place  fe- 
tiveen  him  and  Ann  Whale  during  their  lives;  the 
first  payment  thereof  to  be  made  on  the  first  of  such 
days  then  next  following  the  occurrence  of  such  eveol, 
and  to  be  free  from  the  debts,  control^  or  engagements 
of  any  future  husband,  and  that  Thomas  Martin  Cock" 
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udge  would  thereby  charge  with  the  payment  thereof 
some  one  of  his  estates  of  ample  value  held  by  him  in 
fee  simple,  and  also  that  he  would,  1)y  deed,  create 
a  term  of  1,000  years,  in  such  freehold  estate,  to  ^ 
trustees  of  such  settlement,  with  full  power  to  them  iti 
tbe  erent  of  nonpayment  of  the  sum  of  4001;  at  the 
days  and  times  and  in  manner  aforesaid,  to  mortgage  or 
sell  tbe  same  for  the  purpose  of  satisfying  such  annual 
payment,  and  with  all  other  usual  powers,  provisoes, 
eonditions,  and  covenants* 


1844. 

CoCftiBDOE 

V. 
CoCKSEDGfi. 


The  marriage  was  solemnized  shortly  after  the  date 
of  the  articles ;  and  Mr.  and  Mrs.  Cocksedge  lived 
together  until  August  1843,  when  Mr.  Cocksedge  left 
his  wife  and  he  had  lived  apart  from  her  ever  since. 

The  bill  was  filed,  by  Mrs.  Cocksedge  and  her  father, 
against  her  husband  and  another  person,  praying  for  a 
specific  performance  of  the  articles. 

Mr.  CockstdgCf  in  his  answer,  said  that,  in  August 
1843,  he  refused  and  ceased  to  cohabit  with  his  wife, 
and  bad  ever  since  lived  apart  from  her  by  reason  of 
adultery  believed,  by  him,  to  have  been  committed  by 
her,  and  that  he  had  commenced  and  was  prosecuting 
proceedings  against  her  in  the  Consistory  Court  of 
London  for  a  divorce  by  reason  of  such  adultery;  and 
that  be  had  commenced  and  was  prosecuting  an  action, 
in  tbe  Court  of  Exchequer,  against  the  person  with 
whom  he  believed  the  adultery  was  committed :  he 
added  that  he  had  been  advised  that  the  articles,  so  far 
as  the  same  purported,  by  anticipation,  to  secure  a  pro- 
vinon  for  his  wife,  in  the  event  of  a/7y  separation  taking 
place  between  them  during  their  joint  lives,  were  con- 
trary to  public  policy  and  void. 
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CASE8    IN    CHANCERY. 

A  inotioD  wms  now  made,  en  behalf  <if  the  PUirtift, 
for  the  appointment  of  a  feceiTer  of  the  rents  of  Mr. 
CodkMdE^s  estates  menrioned  in  the  schednk  to  his 
answer. 

Mr.  Siuart  and  Mr.  Temmami,  in  svpport  of  the 
motion,  said  thai  an  antennptial  oontnict  for  secoring  a 
provision  for  the  intended  wife,  in  case  a  separation 
should  take  place  between  her  and  her  intended  hus- 
band after  their  marriage,  was  perfectly  valid ;  and 
that,  in  the  present  case,  the  hnsband  admitted,  in  his 
answer^  that  the  separation  was  his  own  act.  They 
referred  to  2  Roper  on  Husband  and  Wife,  p.  1S4, 
and  Sidney  v.  Sidney  (a). 

Mr.  Bethell  and  Mr.  Prenderyast  appeared  to  oppose 
the  motion,  but  were  not  heard. 


The  Vice-Chancellok  : 

If  the  articles  had  stipulated  that,  in  case  the  wife 
should  elope  from  her  husband  and  live  in  a  state  of 
adultery^  the  husband  should  pay  her  an  annuity  of 
400/.  during  the  time  she  lived  in  that  state,  would  that 
stipulation  have  been  valid  ?  I  put  that  case,  because 
the  articles  speak  of  any  separation  taking  place. 

Where  the  contract  is  that,  in  the  event  of  any  sepa- 
ration taking  place  between  the  husband  and  the  wife, 
the  husband  shall  make  a  certain  provision  for  his  wife, 
the  Court  sees  that  it  is  an  inducement  to  the  wife  to 
be  guilty  of  the  worst  conduct.  There  may  be  inno- 
cent as  well  as  guilty  causes  of  separation  between  hus- 
band and  wife ;  but  where  the  covenant  by  which  the 

(fl)  3  P.  W.  269. 
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proyision  is  secured  to  the  wife,  is  expressed  in  general 
terms,  as  it  is  ia  the  present  case,  the  Court  cannot  sever 
it,  and  say  that  it  shall  be  good  in  one  case  and  bad  in 
another.  If  the  bad  conduct  of  the  wife  may  be  the 
contingency  on  which  the  husband  will  be  bound  to 
make  the  provision,  the  contract  must  fiaiil  altogether ; 
for  it  is  an  inducement  to  the  wife  to  be  guilty  of  the 
most  atrocious  conduct  in  order  to  entitle  herself  to  the 
provision. 
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Therefore,  unless  I  have  it  made  out  that  the  con- 
tract in  this  case,  is  such  as  this  Court  will  enforce,  I 
cannot  grant  the  motion. 

Mr.  Stuart  asked  that  a  case  might  be  sent  for  the 
opinion  of  a  court  of  law  upon  the  validity  of  the  cove- 
nant ;  but  it  was  ultimately  arranged  that  the  motion 
should  stand  over,  with  liberty  to  the  Plaintiffs,  or 
either  of  them,  to  bring  such  action,  on  the  covenant, 
as  they  might  be  advised. 
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1 844 : 
2Glh  July. 


Legacy. 
Specific  legacy* 

Construction, 


Testator  willed 
that  his  wife 
shoiihl  receive 
the  interest  of 
**  all  the  pro- 
perty I  possess 
in  the  public 
funds,  for  her 
life.^    Held 
that  the  wife 
was  entitled  to 
receive  the  in- 
come  of  all  the 
property  which 
the  testator  had 
in  the  funds  at 
the  date  of  his 
uyillt  and  in  its 
then  state  of  in- 
vestment, not- 
withstanding it 
consisted  of 
long  annuities. 


COCKRAN  t;.  COCKRAN. 

J  HE  will  of  the  testator  in  this  cause  contained  the" 
following  bequest :  "  I  will  that  my  wife  shall  receive 
the  interest  of  all  the  property  that  I  possess  in  the 
public  funds,  for  her  own  use,  during  her  natural  life*." 
The  testator,  at  the  date  of  his  will,  had  no  property  m 
the  funds  except  some  long  annuities,  which  remained 
in  his  name  at  his  death. 

Mr.  Stuart  and  Mr.  Hardy ^  for  the  testator's  next  of 
kin,  contended  that  the  widow  was  entitled  only  to  the 
income  of  the  property  which  the  testator  had  in  the 
funds  at  the  date  of  his  will.    Hayes  v.  Hayes  (a). 

Mr.  Bethell  and  Mr.  Lonsdale^  for  the  widow,  said 
that  a  gifl  of  '^  all  that  I  am  possessed  of/^  was  a  gift  of 
all  the  property  that  the  testator  should  be  possessed  of 
at  his  death,  at  which  time  his  will  came  into  operation ; 
and,  consequently,  that  the  widow  was  entitled  to  the 
income  of  all  the  property  that  the  testator  had  in  the 
funds  at  his  death ;  and,  moreover,  that  she  was  enti- 
tled to  receive  the  income  of  it  tn  specie.  WUde  v. 
Holtzmeyer  (b) ;  Oakes  v.  Sirackey  (c). 

The  Vice-Chancellor  : 

It  seems  to  me  that  the  words;   ''All  I  possess," 
mean,  "  all  I  now  possess,"  that  is,  at  the  date  of  the 

will. 


(a)  1  Keen,  97.  (b)  5  Ves.  811. 

(c)  AhU^  Vol.  XIII.  p.  414. 


*  Tliere  was  no  gift  in  remainder  after  the  wife's  death. 
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Declare  bat  the  widow  is  entitled  to  the  income  of  1844. 

the  long  annuities  which  were  standing  in  tlie  testator's 
uame  at  the  date  of  his  will. 

COCKRAN. 


LORD  RENDLESHAM  v.  MEUX. 


OIR   GEORGE  PRESCOTT  being  seised  of  an       26th  July. 
estate  which  was  subject  to  incumbrances  and  charges      *        ^        ' 
amounting  to  61,226/.,  made  his  will  dated  the  23d  of   ^^yj^'y""^^' 
October  1840,  and  thereby  devised  all  his  real  estates    and  purchaser. 
to  the  PlaintiflTs  and  their  heirs,  upon  trust,  in  the  first  Title. 

place,  out  of  the  rents  and  profits,  to  levy  and  raise  the  Testator  de- 
annuities  thereinafter  bequeathed,  and,  subject  as  afore-  vised  his  real 

said,  during  the  term  of  fifteen  years  from  the  day  next  ^^^^^'^.^  '^  ^^^^' 

ccoS)  m  iiusif 
before  the  day  of  his  decease,  to  apply  the  rents  in  and  during  the  first 

towards  the  satisfaction  and  discharge  of  the  charges  and  fifteen  years 
incumbrances  on  his  estates,  and  also  all  the  debts  which  ^^  apDlv  the    ' 

Ae  should  owe  at  his  decease,  and  in  aid  of  his  residuary  rentn  in  dis- 
charge of  the 
charges  and  incumbrances  on  his  estates,  and  also  of  the  debts 
which  he  should  owe  at  his  decease :  and  if,  by  any  reason  what- 
ever, in  the  opinion  of  his  trustees,  a  sale  should  become  necessary 
of  any  of  the  estates,  for  the  purpose  of  raising  any  sums  of 
money  charged  on  hi<;  estates,  before  the  expiration  of  the  fifteen 
years,  then  he  authorized  the  trustees  to  make  such  sale,  and  to 
apply  the  produce  in  discharge  of  such  incumbrances :  and  he 
declared  that  their  receipts  for  any  money  payable  to  them  under 
his  will,  should  discharge  the  persons  paying  the  same  from  being 
answerable  for  the  application  thereof,  or  from  being  bound  to 
inquire  as  to  the  necessity  or  expediency  of  any  sale  which  might 
be  made  by  the  trustees.  The  testator's  personal  estate  being 
insufficient  to  pay  his  debtSf  and  the  rents  of  his  real  estates  being 
insufficient  to  pay  the  interest  of  the  incumbrances  thereon,  the 
trustees  sold  the  whole  of  the  estates ;  and  thereby  raised  con- 
siderably more  than  the  amount  *tfiht  incumhrances. 

The  Court,  in  a  suit  for  specific  performance,  held  that  the 
power  of  sale  depended  on  the  opinion  of  the  trustees  that  a  sale 
was  necessary^  and  decreed  the  purcliaser  to  complete  his  purchase. 

s  3 
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personal  estate,  and  in  snch  order  and  manner  as  his 
trustees  should  think  fit,  after  paying  all  the  coats  and 
expenses  of  keeping  his  estates  in  repair,  and  all  otiiA 
usual  outgoings :  ^  And,  for  the  purpose  of  forming  a 
fond  for  the  discharge  of  the  said  inevmbrances  and  debts, 
or  any  oF  them,  the  said  rents  and  profits  may  be  accu- 
mulated by  investment  in  the  public  stocks  or  funds,  or 
on  any  other  security  or  mode  of  deposit  which  my  said 
trustees  may,  in  their  or  his  sole  discretion,  think  fit; 
and  I  authorize  my  said  trustees  or  trustee,  at  their  or 
his  sole  discretion,  to  pay  off  any  of  the  charges  euMir 
ing  on  my  said  estates  or  any  of  my  debts,  and,  fi^r  that 
purpose,  to  take  up  any  sum  or  sums  of  money  by  wey 
of  mortgage  of  any  parts  of  my  said  estates,  at  such  rate 
of  interest,  and  under  such  conditions,  and  with  such 
powers  of  sale  as  they  or  he  may  think  fit,  and  also  to 
enter  into  any  arrangement  for  the  transfer  of  any  of 
the  charges  for  the  time  being  on  my  said  estates,  or  for 
the  increasing  the  rate  of  interest  thereon;  and  if^^ 
any  reason  whatsoeyer,  fa  the  opinion  of  the  tnaiees  or 
trustee  for  the  time  being  of  this  my  will,  a  sale  shall 
become  necessary  of  any  of  my  estates  for  the  purpose  of 
raising  any  sums  of  money  charged  on  my  said  estates,  et 
any  time  before  the  expiration  of  the  said  term  offfisen 
years,  then  I  authorize  the  said  trustees  or  trustee  te 
mahe  such  sale,  and  apply  the  produce  in  discharge  of 
such  incumbrances  as  aforesaid -y  and,  if  thereby  and  Iq^ 
the  means  aforesaid,  all  the  said  charges  and  debts 
shall  have  been  paid  off  before  the  expiration  of  the 
said  term  of  fifteen  years,  then  the  surplus  of  the  said 
rents  and  profits  during  the  residue  of  the  said  term  of 
fifteen  years,  or,  at  least,  a  sum  equal  to  the  amoont 
which  may  have  been  produced  by  any  such  sale  or 
sales,  or  received  in  respect  of  the  premises  on  any  leases 
granted  as  after  mentioned,  shall  be  applied,  by  my  said 
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fausteeg  or  trusteei  in  the  purchafe  of  other  estates  of  ^844. 

freehold  and  inheritaoce,  to  be  settled  to  the  uses  and 
for  the  intente  and  purposes^  by  this  my  will  declared 
of  my  said  estates ;  it  being  my  intention  that  the  rents 
and  profits  of  my  said  estates  hereby  devised,  together         Mk^jk. 
with  my  residuary  perscmal  estate,  shall  be  the  primary 
fund,  for  the  said  term  of  fifteen  years,  for  the  payment 
of  my  said  debts  and  the  charges  on  my  said  estates : 
and  I  do,  hereby,  subject  and  charge  my  said  real  estates 
with  the  payment  of  all  my  debts  and  annuities  in  exone- 
Totiom  of  my  personal  estate  hereby,  or  by  any  codicU^ 
^ecijically  bequeathed:  and,  during  the  said  term  of 
fifteen  years,  I  authorize  my  said  trustees  or  trustee  to 
cut  any  timber  or  other  trees  on  my  said  estates,  and  to 
apply  the  produce  thereof  on  the  trusts  before  declared 
of  the  rents  and  profits  of  the  said  estates ;  and  I  also 
anthorize  the  said  trustees  or  trustee,  during  the  said 
term  of  fifteen  years,  to  grant  any  lease  or  leases  of  my 
.^said  estates  for  any  term  of  years  or  otherwise,  and  in 
possession  or  in  reversion,  and  taking  or  not  taking  any 
fine  or  otherwise  as  they  or  he  may  think  fit,  so  as  any 
premium  be  applied  in  the  same  manner  as  I  have  before 
declared  of  the  rents  of  my  said  estates :  and  I  autho- 
rize my  said  trustees  to  make  any  allowances  to  any 
tmiant  or  tenants  of  my  said  estates,  or  to  accept  a  sur- 
render of  any  lease  or  leases,  and  to  make  any  new 
arrangement  with  any  tenant  or  tenants  as  they  or  he 
may  think  fit,  and  to  employ  such  bailifis,  agents  and 
receivers  as  they  or  he  may  think  fit :  and,  if  any  in- 
cumbrances shall  continue  on  my  said  estates  after  the 
said  term  of  fifteen  years,  then  the  interest  thereof  shall 
be  paid  and  kept  down  by  the  tenant  for  life  or  other 
the  person  entitled  under  the  trusts  after  declared :  and, 
subject  as  aforesaid  to  the  aforesaid  trusts,  and,  after 
the  expiration  of  the  said  term  of  fifteen  years,  or  sooner 
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1844.  if  the  trusts  hereinafter  declared  ahall  have  been  per* 

'        "^  foriued,  I  direct  that  my  said  trustees  and  their  heirs 

^^  shall  stand  seised  of  the  said  estates  and  heredita- 
ments or  of  the  undisposed  part  thereof,"  upon  trust 
Mruz.  '^^  ^^  eldest  or  only  son  that  the  testator  might  have 
by  his  then  wife,  in  tail ;  remainder  upon  trust  to  pay 
the  rents  to  tlie  testator's  eldest  son,  George  WilHam 
PrescoUy  for  life,  and  after  his  decease,  to  stand  seised 
of  the  estates  in  trust  for  his  first,  second  and  other  sons 
successively,  according  to  their  seniority,  in  tail  male, 
remainder  in  trust  for  the  testator's  second  son,  Alfred 
Preseott,  for  life,  remainder  in  trust  for  his  first  and 
other  sons  successively  in  tail  male :  ''  And,  in  defkdt 
of  such  issue,  upon  trust  that  they,  my  said  trustees,  do 
and  shall  absolutely  sell  and  dispose  of  the  said  estates, 
either  by  public  auction  or  private  contract,  and  either 
separately  or  together,  and  for  such  price  or  prices  as 
they  or  he  may  think  fit,  and  do  and  shall  stand  pos- 
sessed of  the  monies  to  arise  from  any  such  sale,  after 
paying  all  the  expenses  relating  thereto,  and  of  the  rents 
and  profits  till  sale ;"  upon  certain  trusts  for  the  benefit 
of  the  testator's  daughters  and  their  children,  and  the 
daughters  of  his  sons.  The  testator  then  gave,  to  hi» 
son  Alfred,  for  his  life,  an  annuity  of  600/.,  to  be  paid 
in  manner  and  to  cease  in  the  events  thereui  mentioned, 
and  with  a  power  to  the  trustees,  in  case  of  the  cesser  of 
the  annuity,  if  they  should  think  fit,  but  not  otherwiss» 
to  apply  any  part  of  the  rents  of  his  estates,  not  ex- 
ceeding 200/.  a  year,  for  the  maintenance  of  his  said 
son.  The  testator  then  provided  that,  after  the  decease 
of  his  two  sons  and  default  or  failure  of  their  issue 
male  within  fifteen  years  from  his  decease,  the  afore- 
said trusts  for  the  discharsce  of  his  said  debts  and  in- 
cumbrances  should  cease.  And  he  confirmed  two 
Annuities  of  200/.  and  GOO/.,  secured  to  his  wife  by  his 
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bondgy  and  also  an  annuity  of  100  Z.,  secured  in  like 
manner  to  another  person ;  and  after  giving  other  an* 
nuitiesof  60/.,  30^  and  20/.  each,  and  some  specific 
and  pecuniary  legacies,  he  proceeded  as  follows :  ^'  And 
tit  case  of  the  sale  of  my  said  estates  under  the  aforesaid 
tmstSy  during  the  continuance  of  the  annuities  hereby 
given  or  any  of  them,  I  direct  that  a  competent  portion 
of  the  produce  shall  be  set  apart  to  answer  the  said  an- 
nuities, by  investment  in  the  funds  or  otherwise,  at  the 
sole  discretion  of  my  trustees :  and  in  case  it  should  be 
considered  necessary  by  the  trustees  or  trustee  for  the 
time  being  of  this  my  will,  to  sell  any  part  of  my  said 
estates  for  the  purpose  of  raising  monies  to  discharge  any 
of  the  incumbrances  thereon,  then  I  authorize  my  said 
trustees  to  convey  the  same  freed  and  discharged  from 
the  said  annuities  respectively  hereby  charged  thereon, 
and,  thereupon,  to  expressly  charge  the  residue  of  my 
estates  with  the  payment  of  such  annuities.^' 


1844. 

Lord 
Rsnft}tV9UA\ 

V. 

Mmx. 


The  testator  then  empowered  each  of  his  sons,  after 
the  determination  of  the  term  of  fifteen  years,  when  he 
should  be  entitled,  by  virtue  of  the  will,  to  the  rents  of 
the  estates,  and  the  trustees  during  the  minority  of  any 
infant  tenant  in  tail  so  entitled  as  aforesaid  in  pos- 
session, to  lease  any  part  of  the  estates :  and  he  empow- 
ered his  eldest  son,  at  any  time  after  his  decease,  but 
subject  to  the  trusts  of  the  term  of  fifteen  years,  and  his 
second  son,  after  the  decease  of  his  eldest  son,  to  limit 
a  rentcharge  of  400/.  a  year  to  be  issuing  out  of  his 
estates,  by  way  of  jointure,  to  any  woman  or  women 
whom  they  should  marry,  with  the  usual  powers  for 
securing  the  due  payment  thereof,  and  also  to  charge 
the  estates  with  6,000/.  for  the  portions  of  their  younger 
children,  and  to  create  a  term  for  securing  the  same : 
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and  he  appointed  the  Plaintiffs  the  executors  of  his 
wiU. 

And  he  declared  that  the  receipts  of  the  trastees  or 
trustee  for  the  time  being  acting  in  the  trusts  of  his 
will,  for  any  money  payable  to  them  or  him  respectirdy 
under  his  will^  should  effectually  discharge  the  person 
or  persons  paying  the  same  from  being  obliged  to  see 
to  the  application,  or  from  being  answerable  or  accoont- 
able  for  tlie  misapplication  or  nonapplication  thereof,  ift 
to  inquire  as  to  the  necemtjf  or  expediency  of  any  sak^ 
mortgage  or  other  disposition  which  might  be  made  by  Ui 
trustees  or  trustee:  and  he  authorized  his  trustees  to 
make  any  sale  subject  to  any  conditions  as  to  title,  and 
to  buy  in  and  resell  any  estates  put  up  to  sale,  and  to 
alter  and  rescind  any  contract  or  contracts  for  sale,  at 
their  or  his  discretion. 


The  testator  died  on  the  25th  of  October  1840. 


The  bill,  after  stating  as  above,  alleged  that  the 
Plaintiffs  had  duly  applied  the  testator's  personal  estate 
not  specifically  bequeathed,  as  far  as  the  same  extended, 
in  or  towards  payment  of  the  testator's  debts ;  and  that, 
since  his  decease,  they  had  felled  and  sold  all  the  timber 
upon  the  devised  estates  that  was  fit  to  be  felled,  and 
had  applied  the  proceeds  of  the  sale,  together  vnth  the 
rents  of  the  estates,  upon  the  trusts  declared  thereof  by 
the  will :  that  the  annuities  of  600  /.  and  200  L  men- 
tioned in  the  will  and  thereby  confirmed,  determined, 
by  the  death  of  Lady  Prescott,  on  the  1st  of  September 
1841 :  that,  after  the  application  of  the  testator's  pe^ 
sonal  estate  and  of  the  money  produced  by  the  sale  of 
timber,  as  well  after  as  before  Lady  Prescott'B  death, 
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the  rents  of  the  devised  estates  were  and  still  continued  1844. 

insufficient  to  satisfy  the  interest  of  the  charges  and 
incumbrances  which  were  subsisting  on  the  estates  at 
the  testator's  death,  and  which  were  still  subsisting 
thereon,  and  the  annuities  given  by  the  will :  that  debts         Mcux. 
of  the  testator  to  a  considerable  amount,  and  which  were 
not  charged  upon  the  estaies,  except  or  otherwise  than  by 
meam  of  the  charge  or  provision  for  debts  contained  in 
the  wiU,  still  remained  due ;  and^  under  the  circum- 
Btances  aforesaid,  the  Plaintiffs  were  advised  to  proceed 
to  a  sale  of  the  estates  under  the  will :  that  they  con- 
sisted of  an  entire  estate  within  a  ring  fence,  comprising 
2,450  acres,  and  the  Plaintiffs  conceived  that  it  would 
be  for  the  benefit  of  the  parties  interested  in  the  trusts 
of  the  will,  to  sell  the  same  as  an  entire  estate;  and, 
accordingly,  they  agreed  with  the  Defendant  to  sell  the 
same  to  him,  entire,  for  93,500  /. :  that  the  Defendant 
bad  accepted  the  title,  except  that  he  insisted  that  the 
Plaintiffs  had  not,  under  the  will,  any  power  of  sale  of 
the  estates,  or  any  right  to  sell  the  same  except  for  the 
purpose  of  raising  money  for  the  purpose  of  discharging 
specific  charges  or  incumbrances  subsisting  upon  the 
estates  at  the  testator's  death  :  whereas  the  Plaintiffs 
charged  that  they  had  and  were  entitled  to  exercise 
a  general  power  of  sale  of  the  estates  to  provide  for  the 
payment  of  the  testator's  debts,  which  could  not  be  paid 
without  resorting  to  the  estates*.    The  bill  prayed  for  «  Sic, 

a  specific  performance  of  the  agreement. 

The  Defendant,  by  his  answer,  admitted  the  state- 
ments in  the  bill,  and  submitted  that  the  Plaintiffs  had 
not,  under  and  by  virtue  of  the  trusts  and  provisions 
contained  in  the  will,  any  power  of  sale  of  the  estates, 
except  for  the  purposes  mentioned  m  the  bill.    Ue  added 
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Mbux. 


that  he  believed  that  the  testator's  debts  could  not  be 
paid  without  resorting  to  the  estates  or  the  renU  and 
profits  thereof  I  and  that  he  was  willing  to  complete  his 
purchase  in  case  a  good  and  marketable  title  could  be 
made  to  him;  but  that  he  declined  to  do  so,  until  the 
power  of  the  Plaintiffs  to  sell  the  whole  of  the  estates, 
should  be  established  by  the  Court. 


Mr.  Bethell  and  Mr.  Lloyd,  for  the  Plaintiffs,  said 
that  the  testator  anticipated  that  the  rents  and  profits 
of  his  estates  for  the  first  fifteen  years  after  his  death, 
might  not  be  sufficient  to  discharge  his  incumbrances 
and  debts,  and  therefore  gave  his  trustees  an  express 
power  to  sell  his  estates  whenever  they  should  deem  it 
necessary  to  do  so ;  and  that  the  receipt-clause  was 
adapted  to  that  discretionary  power:  they  contended 
also  that  the  will  contained  a  general  charge  of  debts, 
which,  of  itself,  enabled  the  trustees  to  sell  the  estates. 
They  cited  Cooke  v.  Farrand  (a),  in  order  to  show  that 
a  power  to  sell  any  part  of  an  estate,  authorized  the  sale 
of  the  whole  of  it. 


Mr.  Stuart  and  Mr.  FreeUng,  for  the  Defendant,  said 
that  the  will  did  not  contain  a  general  charge  of  debts, 
but  ODly  provided  complicated  machinery,  by  means  of 
which  the  rents  of  the  estates  for  the  first  fifteen  year^ 
after  the  testator's  death,  were  to  be  applied  in  payments 
of  his  debts  and  of  the  charges  and  incumbrances  ock 
bis  estates :  and  that  the  trustees  had  no  power 
sell  any  part  of  the  estates  for  payment  of  the  testator 
debts,  but  only  for  the  purpose  of  raising  money 
pay  off  sums  that  were  charged  on  the  estates  in  hi 


(a)  7  Taunt.  I2ii. 
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lifetime,  as  was  evident  from  the  power  itself^  and  also 
from  a  subsequent  part  of  the  will^  in  which  the  testator 
said  :  ''  And  in  case  it  should  be  considered  necessary, 
by  the  trustees  or  trustee  for  the  time  being  of  this 
my  will,  to  sell  any  part  of  my  estates  for  the  purpose 
c^  raising  money  to  discharge  any  of  the  incumbrances 
tbereon."  They  added  that  the  trustees  had' sold  the 
whole  of  the  estates,  and  that  the  purchase-money 
greatly  exceeded  the  amount  of  the  incumbrances. 


1844. 

^^ V ' 

Lord 
Renslbsoam 

Meux. 


The  Vice-Chancellob  : 

The  general  language  of  the  testator  has  made  it  plain 
that  the  power  of  sale  depends  upon  the  opinion  of  the 
trustees  that  a  sale  is  necessary ;  and  the  fact  that  they 
did  think  it  necessary,  will  be  proved  by  their  executing 
the  conveyance  to  the  purchaser.  I  shall  therefore 
declare  that  the  trustees  have  power  to  sell  the  estates, 
and  decree  a  specific  performance  of  the  contract*. 


•  The  decree,  as  drawn  up,  declared :  '*  that  the  Plaintiffs, 
the  trustees  of  the  will  of  Sir  Geo,  Prescott^  the  testator  in 
the  pleadiDgs  named,  have  the  power  to  sell  and  convey  the 
devised  estates  in  the  pleadings  mentioned,  and  to  give  dis- 
charges for  the  purchase-money." 
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1844:  NORCOTT  V.  GORDON. 

27th  July. 

Ehction.  1  HE  testator  in  this  cause,  was  seised  in  fee  of  free- 
IVidffw,  bold  estates,  and  of  copyhold  estates  parcel  of  the 
Priority,  manor  of  Taunton  Deane  in  Somerdetshire.  By  his 
A  testator  hav*  will,  he  gave  an  annuity  of  1,000  2.  to  his  wife  for  life; 
ing  freeholds  ^^d  declared  that  the  same  was  to  be  accepted  by  her  in 
In  fee,  gave  an  ''^"  «^^  satisfaction  of  all  dower  and  thirds,  cr  other 
annuity  to  Ills  claims  and  demands  which  she  could  or  might  otherwise 
Mt?8fictiin"of  "^  Aave  had  or  been  entitled  to,  out  of,  upon,  or  against  Us 
all  dower  and  estate  :  and  he  directed  that  she,  when  thereunto  re- 
thirds,  or  other  quired  by  his  executors,  should,  at  the  costs  and  chaigct 
mands  which "  ^^  ^^^  estate,  execute  a  good  and  sufficient  release  of 
she  might  other-  such  her  rights,  claims  and  demands,  or  otherwise  the 

wise  have  had  provision  thereby  made  for  her  should  be  null  and  void, 
upon  his  estate,  '^  ^ 

and  died  intes- 
tate as  to  his  q^he  testator  died  without  issue,  and  intestate  as  to  his 

His  widow  was    ^^^^  estates,  leaving  his  widow  and  his  brother  (who 

his  customary      was  his  heir  at  law)  him  surviving. 

heir. 

Held  that  she        _  ,    .  ,      , 

was  not  bound         "  appeared  from  a  report  made,  by  the  Master,  m 

to  elect  between  obedience  to  the  decree  at  the  hearing,  that  if  a  tenant 
the  coDvholds"  of  customary  lands  of  inheritance  within  the  manor  of 
but  was  cnti-        Taunton  Deane,  died  leaving  a  widow,  she  was  entitled 

^'^TT  ^^^?^^•  ^     to  inherit  the  lands,  and  to  be  admitted  thereto,  to  hold 

Held  also,  the     ,  ,  ^1       ,    .  ^.  ,  -. 

assets  being  de-  ^he  same  to  her  and  her  heirs  accordmg  to  the  custom  of 

ficient,  that  the    the  manor :  that,  if  the  tenant  did  not  leave  a  widow  but 

be"paid  in  ^^^  ^^  ^"'y  ^^"'  ^^^^  ^^^^  ^"'  ^^^  ^^  ^^  '^'^  ^^^  ^  ^^^ 

priority  to  the     sons,  then  the  youngest  of  them,  was  entitled  to  inherit 

pecuniary  lega-    ^^e  lands ;  and  that  if  he  left  no  son  but  left  an  only 

CIC8  given  by  . 

the  \^i]].  daughter,  then  that  daughter,  and  if  he  left  two  or  more 

daughters,  then  the  youngest  of  them,  was  entitled  to 
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inherit  the  lands  :  and  that,  if  he  left  neither  widow  nor 
child,  then  bis  youngest  brother  was  entitled  to  inherit 
the  lands. 

On  the  cause  coming  on  to  be  heard  for  further  direc- 
tions, one  question  was  whether,  in  consequence  of  the 
declaration  in  the  will  which  is  printed  in  italics,  the 
testator's  widow  was  bound  to  elect  whether  she  would 
take  the  annuity  of  1,000  /.  or  the  copyhold  estates. 

Mr.  Bethell  and  Mr.  Bagshawtf  for  the  widow,  said 
that  the  testator,  when  he  gave  his  wife  the  annuity  in 
lieu  and  satisfaction  of  all  dower  and  thirds  and  other 
claims  and  demands  which  she  could  or  might  other- 
wise have  had  or  been  entitled  to  upon  his  estate,  meant 
the  claims  and  demands  which  she  had  as  his  widow : 
that,  by  the  custom  of  the  manor  of  Taunton  Deane,  she 
was  invested  with  another  character,  namely,  that  of 
heir  to  her  husband ;  and,  as  the  testator  had  not  dis^ 
posed  of  the  copyhold  estates  which  he  held  of  that 
manor,  no  case  of  election  could  arise  with  respect  to 
them ;  but  the  widow  was  entitled  to  them  by  descent, 
and  to  the  annuity  under  the  will :  that  she  stood  in  pre- 
cisely the  same  situation  with  respect  to  those  estates, 
as  an  heir  at  common  law  would  do  with  respect  to  his 
ancestor's  fineeholds  of  inheritance,  where  his  ancestor 
bad  given  him  a  sum  of  money  in  lieu  of  his  inheritance,  but 
had  not  disposed  of  the  inheritance  ;  in  which  case  the 
beir  would  take  the  legacy  and  the  freeholds  also ;  the 
former  by  virtue  of  the  will,  and  the  latter,  by  descent : 
so,  in  the  present  case,  as  the  testator  had  not  disposed 
of  his  copyhold  estates,  they  would  descend  to  his  widow 
as  being  his  customary  heir,  and  she  would  take  the 
annuity  also,  notwithstanding  the  testator  had  declared 
that  she  was  to  accept  it  in  lieu  of  all  her  other  claims 


1844. 


NORCOTT 
V. 

Gordon. 
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and  demands  upon  his  estate.     Pickering  r.  Lord  Stam' 
ford  («). 

Mr.  Stuart  and  Mr.  Montagu,  for  the  testator's  bro- 
ther^ said,  first,  that  the  word  '  inherit*  in  that  part  of  the 
Master's  report  which  related  to  the  widow  of  a  deceased 
tenant  of  the  manor,  was  merely  an  inaccurate  expres- 
sion; for  it  appeared  in  the  subsequent  part  of  the 
report,  that,  if  the  deceased  tenant  left  a  son,  the  son 
was  not  to  take  the  estate  away  from  the  widow ;  and, 
therefore,  it  was  evident  that  the  widow  took  the  estatCi 
not  as  heir  to  her  husband,,  but  by  virtue  of  her  right  to 
frecbench  :  secondly,  that  whether  the  widow  in  the  pre- 
sent case  claimed  the  copyholds  in  respect  of  her  right 
to  freebench  or  as  being  her  husband's  customary  heir, 
still  she  was  bound  to  elect ;  for  the  testator  had  de- 
clared that  the  annuity  was  to  be  in  lieu  and  satisfactioi^ 
not  only  of  all  dower  and  thirds,  but  also  of  all  other 
claims  and  demands  which  she  might  otherwise  ha?e  had 
or  been  entitled  to  upon  his  estate :  and,  therefore,  if 
she  accepted  the  annuity,  she  must  release  all  her  other 
claims  and  demands  upon  the  testator's  estate,  what- 
ever might  be  their  nature  or  foundation. 

The  Vice-Chancellob  : 

If  the  testator  in  this  case,  had  had  only  freehold 
estates  in  fee-simple,  a  release  by  the  widow  would 
have  allowed  the  lands  to  descend  to  the  heir,  free 
from  all  claims  and  demands  on  her  part.  It  happens, 
however^  in  this  case,  that  the  testator  has  left  copy- 
holds of  inheritance,  which  he  has  not  disposed  of,  and 
that  the  person  to  whom  he  has  given  the  ammity,  is 
his  customary  heir :  therefore,  any  release  of  her  claiiDS 


(a)  3  Ves.  332  and  492. 
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and  demands,  would  only  allow  the  land  to  descend  to 
her.  Consequently^  so  far  as  the  copyholds  are  con- 
cemed  the  widow  is  not  bound  to  elect. 


NoRcort 

9. 

Go&nov. 


The  testator's  assets  being  insufficieitt  to  pay^  in  fiiil, 
the  widow's  annuity  and  also  the  pecuniary  legacies 
giren  by  the  wilh 

Mr.  BHhell  and  Mn  Boffshawe  contended  that>  as  the 
aoDoity  was  expressed  to  be  in  lieu  of  dower,  the  widotr 
was  stilled  to  be  paid  it  in  priority  to  the  other  lega* 
tees:  and 


His  Honor  so  deci  ded. 

The  cases  cited,  were  Burndge  y.  Bradyl  (6),  and 
Htath  V.  Dendy  (c). 


{b)  1  P.W.  126. 


(c)  1  Russ.  543* 
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'*^44:  JONES  V.  GRIFFITH. 

27th  July. 


Practice.  1  HE  bill  was  filed  by  a  bond-creditor  on  behalf  of 

Exhibit,  himself  &c.,  to  have  the  debts  of  a  person  deceased 

*  paid  out  of  his  real  and  personal  assets. 

If  the  Plaintiff 

has  not  replied       ^j^^  j^^j     j^^  j^j^  ^^swer,  stated  that  he  was  whoUy 
to  the  answer,  '  '  ,  '' 

he  cannot  prove  ignorant  as  to  the  existence  of  the  debt  claimed  by  the 

ail  exhibit  at      Plaintiff  and  of  the  bond  by  which  it  was  alleged  to  be 
the  hearing  of  , 

the  cau?e.  secured. 

The  Plaintiff  did  not  reply  to  the  answer ;  but,  at  the 
hearing  of  the  cause,  his  counsel  tendered  an  affidavit, 
in  proof  of  the  bond,  under  the  43d  Order  of  August 
1B41 ;  and  referred  to  Rowland  v.  Sturgis  (a),  and  Ntmlk 
v.  Fitzgerald  (6),  in  support  of  their  right  so  to  do. 

The  Vice-Chancellor  dissented  from  the  cases  cited, 
and  dismissed  the  bill  as  against  the  heir. 

Mr.   Wakefield  and   Mr.   Anstey  appeared   for  the 

Plaintiff,  and 

Mr.  Bet  hell  Sind  Mr.  Nevinson,  for  the  heir. 

Mr.  Glasse,  Mr.  Leach  and  Mr.  Oliver  appeared  for 
other  parties. 

(a)  2  Hare,  520.  (6)  2  Dru.  &  Warr.  530. 
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PHILLIPS  V.  BARLOW.  1844: 

4th  and  Qtli 
J                                                                                                           Nov. 
IN  this  case  the  Court  had  ordered  timber,  which  was      ' ^ ' 

decaying,  to  be  cut  and  sold,  during  the  life  of  the  first    Timber-money, 

tenant  for  life  of  the  estate,  who  was  impeachable  of    ^^^^"^^Jl^  ^^^^ 

waste,  and   the  proceeds  to  be  paid  into  Court  and    remainder-man, 

invested,  and  the  dividends  to  be  paid  to  the  tenant  for  ^,      ,     ^ 

fo        r\     1      1      t      i»   1  ,  n      The  proceeds  of 

Jife.     Un  the  death  or  that  person,  the  next  tenant  for  timber  cut  and 

life,  who  was  unimpeachable  of  waste,  petitioned  to  sold  by  order 
have  the  timber-money  paid  to  him.  l\unng  the  Hfe 

of  a  late  tenant 

Mr.  mkon  and  Mr.  Stinton,  for  the  petitioner,  relied  f"^^  n\who  wag 
nr  #^        rar  1^    /  X  impeachable  of 

on  Waldo  v.  Waldo  (a).  waste,  ordered 

to  be  paid  to 

mi  ....  ,  I  the  tenant  for 

Tlie  petition  was  opposed  by  ,j^^  j„  j^^^^^^. 

sion,  who  was 

Mr.  Stuart  mA  Mr.' Tillotson.  on  behalf  of  tenants  "'''mpeachable 

of  waste. 
for  life  in  remainder ;  and  by 

Mr.  Bethell  and  Mr.  Glasse  on  behalf  of  parties 
entitled  to  the  inheritance  of  the  estate.  They  said  that 
all  that  the  petitioner  was  entitled  to,  was  the  income 
of  the  fund  in  Court,  during  his  life ;  for  he  had  no 
inheritance.  The  right  to  the  timber  was  not  vested  in 
him ;  but  he  was  merely  exempted  from  being  sued  if 
he  committed  waste.  They  referred  to  Tooker  v.  An- 
nesley{b),  as  showing  that  the  Court  ordered  timber  to 
be  felled  only  for  the  benefit  of  the  inheritance ;  and 
they  distinguished  this  case  from  IValdo  v.  Waldo  on 
the  ground  that,  in  that  case,  the  timber  had  been  cut 

(a)  An(ey  Vol.  XII.  p.  107.        (6)  AnUy  Vol.  V.  p.  235. 
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1844. 


Phillips 

V. 

Barlow. 


by  the  trustee  before  he  had  settled  the  estate  in  the 
manner  directed  by  the  will,  and  it  was  held  that  his 
act  should  not  prejudice  the  parties  who  were  entitled 
to  be  tenants  for  life  of  the  estate.  l*hey  added  that 
the  Court  could  not  give  the  petitioner  more  than  he 
was  entitled  to  by  virtue  of  his  legal  right ;  and  that  it 
had  been  decided  tliat  a  tenant  for  life  without  im- 
peachment of  waste,  could  not  bring  trover  for  timber 
cut  before  his  possession  commenced,  as  appeared  from 
the  following  passage  in  the  judgment  pronounced  by 
Mr.  Justice  Buller  in  Pigot  v.  Bullock  {c): 


^*  The  only  point  remaining  is  whether  this  tenant  for 
life,  not  being  tenant  without  impeachment  of  waste, 
has  any  property  in  the  underwood  cut,  before  his 
estate  comes  into  possession.  It  is  rightly  assimilated 
to  the  case  of  tenant  for  life  without  impeachment  of 
waste,  supposing  it  only  to  relate  to  timber,  and  not  to 
underwood.  Upon  that  it  is  clear  that  tenant  for  life 
without  impeachment  of  waste,  cannot  maintain  tracer. 
That  was  decided  in  the  Court  of  King's  Bench,  a  few 
years  ago,  upon  a  case  reserved  at  the  assizes  upon  the 
home  circuit,  and  I  think,  in  Keni^  which,  I  suppose,  is 
not  in  print,  or  it  would  have  been  found  by  the  counsel. 
There  it  was  determined  that,  notwithstanding  an  estate 
for  life  without  impeachment  of  waste  in  being,  yet 
timber  falling  or  cut,  vested  immediately  in  the  owner  of 
the  inheritance;  for  tenant  for  life  without  impeach- 
ment of  waste  has  no  right  to  the  timber  cut  before  his 
possession." 

Mr.  Shchbeare  appeared  for  the  executors  of  the  late 
tenant  for  life. 


(c)  I  Ves.  jun  479. 
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The  Vice^Chancellarj  after  stating  the  facts  of  the 
case,  which  he  had  taken  time  to  consider^  said  that  the 
iM'der  in  Waldo  v.  Waldo  had  not  been  appealed  from, 
and  that,  oa  reconsideration,  he  thought  that  what  was 
Aoae  in  that  case,  was  right ;  and,  as  he  saw  no  sub- 
stantial distinction  between  that  case  and  the  present, 
be  should  make  an  wder  according  to  the  prayer  of  the 
|)etition« 


2S& 


1844, 


Phillips 
Barlow. 


GARCIAS  V.  RICARDO. 

1  HE  Plaintiff  claimed  to  be  entitled,  under  an  agree- 
ment stated  in  his  bill,  to  one-twentieth  part  of  the 
profits  of  a  loan  to  the  Spanish  government,  which 
J.  A.  Ardovi,  a  banker,  who  was  resident  in  Paris,  had 
negotiated  in  1884  on  behalf  of  the  Defendants  Jacob 
and  Samson  Ricardo,  of  London,  merchants.  The  bill 
prayed  that  it  might  be  declared  that,  according  to  the 
troe  construction  of  the  agreement  between  the  Plain- 
tiff and  the  Defendants,  the  Plaintiff  was  entitled  to  be 
|>aid  one-twentieth  part  of  all  the  sums  of  money 
received  by  the  Defendants  or  on  their  behalf,  for 
commission,  interest,  exchange  or  otherwise  in  respect 
or  on  account  of  the  profits  of  the  loan ;  and  that  it 
might  be  referred,  to  the  Master,  to  take  an  account  of 
the  suras  of  money  so  received,  and  that  the  Plaintiff's 
share  thereof  might  be  ascertained,  and  might  be  paid 
to  him  by  the  Defendants. 


1844: 

5th  Nov. 
* ^ ' 

Plea 

and  pleading. 

Foreign 

judgment. 

A  plea  of  the 
judgment  of  a 
foreign  Cuurt, 
must  show,  not 
only  the  identity 
of  the  subjects 
in  contest,  the 
competency  of 
the  tribunal, 
and  the  finality 
of  the  judg- 
ment, but  also 
the  identity  of 
the  issue,  and 
that  it  was  de- 
cided on  its 
merits. 


Jacob  Ricardo  being  dead,  Samson  Ricardo,  alone, 
pleaded  to  the  bill  as  follows : 


Mfl  CASES    IN    CHANCERY. 

1844.  "  That  on  the  14th  of  April  1837,  the  Plaintiff,  being 

'        "^        '  then  domiciled  in  the  kingdom  of  France  and  a  subject 

G  ARC  I  AS  qP  ^j^g  crown  of  France,  sued  out  and  prosecuted,  ac- 

,.      *  cording^  to  the  law  and  custom  of  the  kingdom  of  France^ 

HlCARDO  °.  .  .         ».  • 

a  certain  writ  of  summons  or  assignation  directed  to 
Messrs.  Ardoin  !c  Co,  and  Messrs.  J.  fy  S.  Ricanbt 
whereby  it  is  stated  or  recited  that  a  loan  having  been 
contracted  for,  at  Madrid,  with  the  Spanish  government, 
on  the  6th  of  December  1834,  by  Mr.  Ardoin,  as  well 
for  himself  as  for  his  copartners,  that  operation  gave 
rise  to  an  association  in  participation,  which  had  for  its 
nianagci-s  Messrs.  Ardoin  ^  Co,  and  J.  8f  5.  Ricardo  If 
Co.,  and  in  which  the  said  Plaintiff  became  a  partici- 
pating party  for  a  considerable  sum,  which  he  had  paid 
punctually ;  and  that  he  having  in  vain  demanded,  from 
Messrs.  Ardoin  ^  Co.  and  Messrs.  J.  8f  S»  Ricardo SfCo^ 
an  account  of  the  management  which  had  been  entrusted 
to  them,  there  resulted,  from  that  fact,  a  contestatioo 
which,  according  to  the  terms  of  the  51st  article  of  the 
Code  of  Commerce,  ought  to  be  submitted  to  arbitra- 
tor judges:  wherefore  the  Plaintiff,  by  the  said  writ  of 
summons  or  assignation,  summoned  the  said  Messn. 
Ardoin  ^  Co.  and  Messrs.  J.  4r  S.  Ricardo  Sf  Co.,  to 
appear,  on  the  20th  day  of  June  then  next,  before  the 
Tribunal  of  Commerce  of  the  Seine,  in  order  that  the 
matter  in  dispute  might  be  referred  to  arbitrator  judges, 
according  to  the  law  and  custom  of  the  kingdom  of 
France :  that  the  Plaintiff  caused  the  writ  of  summons 
or  assignation  to  be  served  on  the  Defendant,  on  behalf 
of  and  as  representing  the  firm  of  J.  4r  5.  Ricardo  ^  Co. : 
that  J.  Sf  S.  Kicardo  Sf  Co.  did  not  appear  to  the  writ 
of  summons  or  assignation,  but  that  Messrs.  Ardoiui 
Co.  appeared  before  the  Tribunal  of  Commerce  of  the 
Seine,  in  pursuance  of  the  writ  of  summons  or  assigua- 
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tioDy  and  defended  themselves  against  the  claims  of  the  1844. 

Plaintiff;  and  that,  thereupon^  such  proceedings  were  *        ^        ' 

had,  before  the  said  tribunal,  that  the  tribunal,  on  the  Garcias 

2l8t  of  August  1837,  made  a  decree  or  order  of  that  „ 

J  -         Y^  RlCARDO. 

date,  whereby,  so  far  as  concerned  the  demand  made 
against  Messrs.  Ardoin  Sf  Co.,  the  tribunal  discharged 
Messrs.  Ardoin  &  Co.  from  the  action;  and,  so  far  as 
concerned  the  demand  for  participation  made  against 
Mr.  Ardoin  personally,  the  tribunal  declared  the  Plain- 
tiff to  be  remediless  in  his  demand  against  the  said  J.  A, 
Ardoin,  and  condemned  the  Plaintiff  to  pay  the  costs  of 
that  cause :  and,  so  far  as  concerned  the  demand  made 
against  •/.  ^  S.  Ricardo  ^  Co.,  considering  that  they 
had  not  appeared,  and  that  nobody  had  appeared  in 
their  behalf,  the  tribunal  granted,  to  the  Plaintiff,  the 
benefit  of  default  against  J.  ^  S.  Ricardo  S^  Co. :  and  the 
tribunal  sent  the  Plaintiff  and  J.  ^  S.  Ricardo  if  Co.  be- 
fore the  arbitrator  judges,  to  receive  judgment  at  their 
hands ;  and  the  tribunal  gave  permission  to  the  Plaintiff 
to  name  Mr.  Pierruguex,  a  banker,  to  be  his  arbitrator; 
and  the  tribunal  decreed  that,  within  a  fortnight  from 
the  day  of  notification  of  the  now-stating  judgment,  J. 
^  S.  Ricardo  should  be  bound  to  name  an  arbitrator, 
and  in  default  thereof,  the  tribunal,  by  the  now-stating 
judgment,  named,  ex  officio,  Mr.  Bourceret  to  be  their 
arbitrator ;  and  the  tribunal  ordered  that  the  said  arbi- 
trator judges  should  give  their  award  within  three 
months  from  the  day  of  the  constitution  of  the  tribunal 
of  arbitration :  that  the  Defendant,  on  behalf  and  in  the 
name  of  J.  4r  S.  Ricardo  3r  Co.,  thereupon  applied  to 
the  Tribunal  of  Commerce  of  the  Seitie,  to  stay  proceed- 
ings upon  the  judgment  by  default  so  given  against  J. 
ft-  <S.  Ricardo  8^  Co.  at  the  request  of  the  Plamtiff  as 
hereinbefore  is  mentioned:  that,  on  the  17th  of  Janu- 
ary 1838,  the  Tribunal  of  Commerce,  by  their  decree 


Garcias 
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1844.         or  order  of  that  date,  dismissed  Messrs.  J.  Sf  S.  Bicard^ 
from  their  opposition  to  the  judgment  of  the  21st  of 
Aogust  1837,  and  the  tribunal  ordered  that  the  said 
KicARDo       judgment  should  be  executed  according  to  the  form  and 

tenor  thereof:  that  this  Defendant,  thereupon,  in  the 
name  and  on  behalf  of  Messrs.  J.  4r  5*  Bicardo  Sf  Co^ 
appealed  from  the  decree  or  order  of  the  2l6t  of  August 
and  the  17th  January  1838,  to  the  Cour  Rofole  or  Royal 
Court  of  Paris^  and  that  the  last-named  court,  by  their 
decree  of  the  9th  January  1889,  affirmed  the  decrees  or 
orders  of  the  21st  of  August  1837  and  the  17th  January 
1838 :  that  the  Plainti£P  appealed  to  the  Cour  Rogak 
or  the  Royal  Court  of  Pom,  against  the  said  judgment 
of  the  Tribunal  of  Commerce  of  the  SebfUf  so  fiur  as  the 
same  had  discharged  Messrs.  Ardm  if  Co.  from  the 
action,  and  so  iar  as  the  same  had  declared  the  Plaintiff 
to  be  remediless  in  his  demand  against  /.  A.  Ardm 
personally :  that,  on  the  30th  of  August  1838,  the  Coitf 
Royaky  by  their  decree  or  order  of  that  date,  set  aside 
the  last-mentioned  appeal,  and  condemned  the  Plaintiff 
in  the  fine  and  costs  of  the  appeal :  that,  in  pursuance  of 
the  said  several  decrees  of  the  21st  of  August  1837,  the 
17th  January  1838,  and  the  9th  January  1839,  the  De- 
fendant in  the  name  of  Messrs.  J.  4r  S.  Ricardo  ^  Ca,^ 
appointed  Mr.  A.  D'Eichial,  a  banker  in  Paris^  to  be 
their  arbitrator  judge,  and  that  A.  D*Mchtal,  together 
\vith  Mr.  Pierruguex,  who  was  as  aforesaid  appointed  by 
Plaintiff*  as  his  arbitrator  judge,  appointed  to  meet  oq 
the  IBth  of  May  1839  at  the  office  of  Mr.  lyEickd. 
in  the  Rue  Lepelletier,  to  constitute  a  tribunal  of  arbi^ 
trntion  to  proceed  upon  the  matters  referred  to  them: 
that,  on  the  15th  of  March  1839,  the  Plaintiff  sued  out 
and  prosecuted,  according  to  the  law  and  usage  of  the 
kingdom  of  France,  a  certain  summons    addressed  ot 
Messrs.  J.  ^  S.  Ricardo  S)-  Co.,  whereby  they  were 
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called  upon  to  appear,  on  the  18th  of  May  then 
next,  at  the  office  of  Mr.  D*Eiehtalj  to  render  an 
account,  to  the  Plaintiff,  of  the  operations  of  the 
Spanish  loan,  as  well  as  of  the  profits  it  had  pro- 
duced, and  which  had  resulted  from  it,  and  tha^  in  a 
period  of  fifteen  days  firom  constituting  the  tribunal  of 
arbitration;  or  unless,  and  on  their  failing  to  do  so 
within  the  said  period,  that  Messrs.  J.  ^  5.  Bicardo 
^  Co,  should  be  condemned  to  pay,  to  the  Plaintiff, 
2,000,000  of  francs  instead  of  the  balance  of  the  said 
account :  that  the  Plaintiff  caused  the  said  summons  to 
be  served  on  the  Defendant,  on  behalf  and  as  representing 
Messrs.  J,  Sf  S.  Ricardo  Sf  Co. :  that  the  said  arbitrator 
judges  attended  at  the  time  and  place  in  the  said  writ 
mentioned,  and,  thereby,  became  duly  constituted  a 
tribunal  of  arbitration  according  to  the  law  and  usage 
of  France ;  and  the  Plaintiff  and  also  the  Defendant, 
as  representing  and  in  the  name  of  the  firm  of  J.  ^  S. 
Ricardo  Sf  Co.,  appeared  before  the  tribunal  of  arbitra- 
tion; and  the  arbitrator  judges,  then  and  there,  pro- 
ceeded upon  the  matters  so  referred  to  them  as  aforesaid, 
and  that  such  proceedings  were  thereupon  had,  before 
the  said  tribunal  of  arbitration,  that,-  afterwards,  and 
on  the  30th  of  August  1839,  the  arbitrator  judges  made 
a  decree  or  order  of  that  date,  whereby  they  declared 
thai  the  Plaintiff  was  remediless  in  his  demand;  and 
diey  condemned  him  to  pay  the  expenses  of  the  pro* 
ceedings  taken  before  them :  that  the  Plaintiff  appealed 
to  the  Cottr  Royale  of  Paris,  against  the  last-mentioned 
decree :  that  on  or  about  the  31st  of  December  1840, 
the  Cour  Royale  of  Paris  gave  judgment  upon  the  said 
appeal,  and  they,  by  a  decree  or  order  of  that  date, 
annulled  the  same,  and  ordered  that  thejudgment  appealed 
ayainst,  shotUd  have  fuU  and  entire  effect,  and  condemned 
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1844.  the  Appellant  in  the  fine  and  costs  of  the  cause  on 

'  appeal :  that  the  said  decrees  or  orders  of  the  SOth  of 

Garcias       Aagast  1839  and  the  31st  of  December  1840  are  still  in 
fall  force  and  effect,  not  reversed,  annulled  or  otherwise 
vacated :  that  the  said  proceedings  so  had  in  the  tribu- 
nals and  courts  in  France  were,  at  the  time  when  they 
were  so  had,  within  the  jurisdiction  of  the  same  courts 
respectively,  and  were  carried  on  in  conformity  with 
and  according  to  the  due  course  of  law  at  those  times 
established  and  in  force  in  the  kingdom  of  i^rance:  that 
the  decree  of  the  SOth  of  August  1839,  as  affirmed  by 
the  said  judgment  of  the  dlst  of  December  1840,  is, 
according  to  the  law  and   usage  of  the   kingdom  of 
France,  final  and  conclusive ;  and  that  the  same  are 
effectual  to  bar  the  Plaintiflf  from  prosecuting  any  other 
action  or  proceeding  in  the  kingdom  of  France,  for  the 
same  matters.    And  this  Defendant  doth  aver  that  the 
several  matters  and  things  in  respect  whereof  relief  was 
sought,  by  the  Plaintiff,  against  Messrs.  J.  4r  ^-  RicarJh 
Sf  Co.  in  the  aforesaid  suit  and  proceedings  in  the  said 
tribunals  and  courts  of  France,  were  and  are  the  same 
matters  and  things  in  respect  whereof  the  said  Plaintiff, 
by  his  said  bill,  seeks  discovery  and  relief  against  this 
Defendant  and  Jacob  Ricardo  in  the  bill  named ;  and 
that  the   several  claims  and  demands  sought  to  be 
enforced  by  the  Plaintiff  in  the  said  proceedings  in  the 
said  tribunals  and  courts  in  France,  were  and  are  the 
same  claims  and  demands  which  the  Plaintiff,  by  his 
bill  in  this  suit,  seeks  to  enforce  against  this  Defendant: 
and  this  Defendant  doth  therefore  plead  the  matters 
aforesaid  in  bar  to  the  said  bill  and  the  relief  and  dis- 
covery thereby  sought,  and  humbly  hopes  he  shall  not 
be  compelled  to  make  any  further  or  other  answer  to 
the  said  bill,  and  prays  to  be  hence  dismissed  &:c. 
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Mr.  Stuart  and  Mr.  Heathfield,  in  support  of  the 
plea,  referred  to  Miff,  on  Plead.  255,  3  Burgees  Com- 
ment. 1050  et  seq. ;  Story  on  the  Conflict  of  Lawe^ 
491  and  499 ;  Burrows  v.  Jamereau  (a) ;  Martin  v. 
Nicolls  (£),  and  Beames  on  Pleas,  200. 

Mr.  Beihell  and  Mr.  Lewis,  for  the  Plaintiff,  said  that 
the  plea  was  not  a  good  defence  to  the  bill ;  for,  though 
it  might  show  that  the  subject-matter  of  the  proceedings 
in  the  French  courts  and  in  this  Court,  were  the  same  ; 
it  did  not  show  that  the  same  issue  was  raised  in  both 
courts,  and  that  that  issue  was  decided  on  its  merits. 
Behrens  v.  Sievekinff  (c),  Smith  v.  Nicolls  (d),  Child  v. 
Gibson  (e). 

The  Vice-Chancellor  having  said,  in  the  course  of  the 
argument,  that  the  judgment  of  the  French  court,  might, 
for  anything  that  appeared  to  the  contrary  in  the  plea, 
have  proceeded  either  upon  some  defect  or  informality 
in  the  Plaintiff's  pleadings,  or  upon  some  other  colla- 
teral matter,  delivered  judgment  as  follows : 

I  do  not  feel  satisfied  with  this  plea :  for  the  matters 
pleaded  are  represented  in  such  a  general  manner,  that 
I  have  not  a  notion  what  it  was  that  the  parties  were 
taking  issue  upon  in  the  court  of  France* 

It  seems  to  me  that,  in  order  to  represent  the  matters 
in  such  a  manner  as  that  this  Court  can  determine  that 
the  same  point  was  determined  in  France  as  is  put  in 
issue  by  the  bill,  it  ought  distinctly  to  appear  what  was 
the  course  of  proceeding  adopted  by  the  parties ;  for  I 
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(a)  1  Dick.  48,  and  2  Eq. 
Ab.  524,  nom.  Bvrrotvs  v. 
Jemino* 

(A)  Jnte,  Vol.  ill.  p.458. 


(c)  1  Myl.  &  Cr.  602. 
1(1)  5  Bing.  N.  C.  2C«. 
(e)  2  Atk.  G03. 


1844. 
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1844.  can  easily  understand  that  there  may  have  been  all  those 

different  decrees,  first  of  all  against  the  Defendant 
and  ultimately  in  his  favour,  which  are  represented 
P    ^'  here,  without  the  question  which  is  raised  by  this  bill 

having  been  decided  by  the  court  of  France,  namely, 
whether  there  was  a  valid  contract  and  whether  that  con- 
tract had  not  been  performed.  If  the  proceedings  had 
been  stated  more  fully,  I  could  at  once  have  determined 
what  was  the  point  decided ;  but,  as  the  matter  is  repre- 
sented on  this  plea,  I  can  easily  conceive  that  the  judg- 
ment in  France  might  have  been  capable  of  being  sup- 
ported by  the  law  of  France,  without,  in  the  least, 
affecting  the  question  which  is  raised  by  the  bilL 

It  seems  to  me  that  I  should  be  in  extreme  danger  of 
destroying  the  Plaintiff's  right  to  justice,  if,  upon  the 
representation  of  the  French  proceedings  as  contained 
in  this  plea,  I  was  at  once  to  allow  the  plea,  and  put  an 
end  to  the  suit.     In  my  opinion  the  matter  ought  to 
be  stated,  so  as  to  represent  that  the  general  fact  which 
is  here  stated  as  the  ground  of  equity,  was  decided,  by 
a  court  of  competent  jurisdiction,  not  to  be  a  ground  of 
equity.     I  do  not  understand  upon  what  ground  the 
court  of  France  proceeded :  for  aught  I  know  to  the 
contrary  it  may   have  proceeded  upon  some  ground 
which  would  quite  justify  the  conclusion,  without,  in 
the  least,  affecting  the  Plaintiff's  right  as  stated  upon 
the  present  bill :  and,  therefore,  I  think  that  I  mnst 
overrule  this  plea. 

Plea  overruled :  the  Plaintiff  to  be  at  liberty  ia 
amend  his  bill,  and  the  Defendant  to  be  at  Uberty  Ui 
amend  his  plea :  costs  reserved. 
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WHITE  V.  DOBINSON.  1844: 

8ch  and  14th 

1  HE  Diana,  a  ship  belonging  to  the  Defendant  Hicks, 

having  been  damaged  at  sea,  by  the  Xenophon,  a  ship      Underwriter. 

belonging  to  the  Defendant  Dobimon,  the  Plaintiff,  cl^"' 

who  had  insured  the  Diana,  paid  Hicks  205  /•  on  ac-*  

eoattt  of  the  damage.    Afterwards  Hicks  brou&rht  an  -^•sshipda- 
action  against  Dobinson,  to  recover  damages  for  the  b,,  afler  he  had 
injury  occasioned  by  the  Xenophon.    That  action  was  received  a  sum 
referred ;  and  the  arbitrators  awarded  Dobinson  to  pay  ^  poHcv^h"  b 
Hicks  Qlll.    The  Plaintiff  then  filed  his  bill  claiming  a  he  had  effected 
Ken,  on  the  sum  awarded,  for  the  206/.  which  he  had  ?^  his  ship, 
paid  to  Hicks,  and  praying  for  an  injunction  to  restrain  action  against 
Dobinson  from  paying  that  sum,  and  Hicks  from  re-  '^'f  ^^^  reco- 
eeiving  it,  without  first  satisfying  the  Plaintiff's  lien.        foMiie  f°?^^^* 

done  to  his 
Mr.  Bethell  and  Mr.  Wood  now  moved  for  the  in-  ®J'P'    ^®^^ 
junction.  They  cited  Randal  v.  Cockran  (a) ;  Blaauwpot  writer  had  a 

T.  Da  Costa  (6);  Brooks  v.  MacdonneU{c).  Hen,  on  the 

amount  reco- 
vered, for  the 
Mr.  Stuart  and  Mr.  Anderson,  for  Hicks,  said,  first,  sum  paid  on  the 

that  if  the  Plaintiff  had  any  such  right  as  he  claimed  P^^^cy. 

by  his  bill,  it  was  a  legal  and  not  an  equitable  right : 

that,  in  Randal  v.  Cockran,  the  prize  commissioners 

had  refused  to  permit  the  msurers  to  claim  any  part  of 

the  prizes,  and  it  was  on  that  account  that  they  were 

held  entitled  to  relief  in  equity ;  but,  in  the  present 

case,  it  was  not  even  alleged  that  the  Plaintiff  had  been 

prevented  from  enforcing  his  right  at  law. 

(a)  1  Vez.  98.  (6)  1  Eden,  130. 

(c)  1  Youn.  &  Coll.  Excheq.  C.  500. 


White 
D0BIN8ON. 
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1844.  Secondly,  that  the  right  of  the  insurer  did  not  arise 

even  at  law,  until  he  had/u//y  compensated  the  insured 
for  his  loss ;  which,  it  was  evident  the  Plaintiff,  in  the 
present  case,  had  not  done.  Da  Costa  v.  Firth  {d); 
Park  on  Insurance,  226  and  227. 

The  Vice-Chancellor: 

My  opinion  is  that  this  case  comes  within  the  prin- 
ciple distinctly  stated,  by  I^rd  Hardwicke,  in  Randal 
V.  Cochran :  '^  The  person  originally  sustaining  the  loss 
was  the  owner,  but,  after  satisfaction  made  to  him,  the 
insurer." 

A  question  seems  to  be  raised,  by  the  affidavits,  as  to 
the  subject  to  which  the  sum  awarded,  is  to  be  attri- 
buted ;  but  1  think  that  quite  sufficient  appears  on  the 
affidavits,  to  warrant  the  Court  in  retaining  the  fund  and 
not  letting  it  pass  into  the  hands  of  the  insured,  until 
that  question  has  been  settled :  and,  if  it  should  tam 
out  that  the  sum  awarded  by  the  arbitrators,  was 
awarded  in  respect  of  the  damage  done,  by  the  Xemo^ 
phon,  to  the  Diana,  the  case  will  come  within  the  prin- 
ciple laid  down,  by  Lord  Hardwiche,  in  Randal  v. 
Cochran,  and  by  Lord  Northington,  in  Blaauwpot  t. 
Da  Costa. 

The  only  other  observation  that  I  have  to  make,  is 
that,  though  the  question  came  before  Lord  Hardwicke 
and  Lord  Northington,  I  do  not  recollect  that  it  arose 
during  the  whole  of  my  practice  at  the  bar.  My  opinion, 
however,  is  that  the  law  is  plain ;  and,  as  I  cannot  deal 
fairly  with  the  case  without  securing  the  fund,  I  shall 
grant  the  injunction. 

((I)  4  Burr.  19G6. 


CASES    IN^CHANCEHY.  275 


DAVENPORT  v.  POWELL. 


1844: 
9th  Nov. 


Brokers 
commission. 


IN  this  case^  the  executors  of  a  testator  had  transferred 
large  sums  of  South-sea  and  three  per  cent,  stock  into 
Court,  under  an  order  in  the  cause,  and  had  paid  a     Transfer  into 
broker  28/.  25.  6rf.,  being  Is.Sd.  or  one-sixteenth  of  a  Costs 

pound,  per  cent.,  for  identifying  them  when  they  made        Taxation. 
the  transfer.    The  Taxing-master,  when  he  taxed  the  : 

costs  of  the  executors,  refused  to  allow  more  than  five  y^^^  ^een  or- 
guineas  on  account  of  the  transfer :  in  consequence  of  dered  to  trans- 
which  the  executors  presented  a  petition  praying  that     J}^^^^  .^"™^ 

the  Master  might  be  directed  to  review  his  report.  Court,  paid  the 

broker  at  the 

Mr.  Cooperf  in  support  of  the  petition,  said  that  it  ^^^^  ^^^i'  ^  ^' 

per  cent'  for 
was  not  disputed  that  the  payment  made  to  the  broker,  identifying  him 

was  according  to  the  usual  rate,  and  that  it  appeared,  on  making  the 
from  the  affidavits  in  support  of  the  petition,  that  it  was  V?^j^u  ^  ^y^ 
necessary  to  identify  a  party  when  he  made  a  transfer  payment  (which 
into  Court ;  and,  therefore,  the  Master  of  the  Rolls  was  amounted  to 
misinformed  on  that  subject  when  he  allowed  the  ex-  was' proper  and 

ception  in  Hopkinson  v.  Roe  {a).  ought  to  be 

allowed  in  tax- 
Mr.  Wakefield,  in  opposition  to  the  petition,  said  that  "J^.  e  par  y  s 
the  sum  allowed  by  the7(aa:/;i^-mas/er,waa  fully  sufficient: 
ihat  the  trouble  of  the  broker  was  the  same,  whether  a 
large  or  a  small  sum  was  transferred  ;  and,  therefore,  it 
was  quite  right  that  a  certain  fixed  payment  should  be 
made  on  all  transfers,  whatever  might  be  their  amount. 

The  Vice-Chancellor  : 

Before  the  commencement  of  the  last  long  vacation,  I 
was  applied  to,   by  the  Taxing-masters,  to  give  some 

(fl)  1  Beav.  183. 


Davenport 

V. 
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1 844.  general  direction  as  to  how  they  ought  to  proceed  in  tax- 

ing bills  containing  items  Uke  that  in  the  present  case. 
But  it  struck  me  that  I  could  not  interfere  with  any 
Powell  order  for  taxation  that  was  not  the  subject  of  discussion 
before  me,  and  that  I  could  not  give  any  direction  upoo 
the  matter  in  the  abstract ;  and,  therefore,  I  have  not 
sent  any  answer  to  their  letter. 

In  addition  to  the  case  which  Mr.  Cooper  has  cited, 
the  Taxing-masters  referred  me  to  two  other  cases  on  the 
same  subject ;  but  my  opinion  is  that  each  case  must 
be  determined  according  to  its  own  circumstances.  For 
aught  I  know  to  the  contrary,  when  transfers  of  stock 
were  heretofore  made,  such  a  course  of  fair  dealing 
was  pursued  that  the  slightest  knowledge  of  the  parties 
might  have  enabled  the  broker  to  identify  them :  but 
certain  fraudulent  transfers  at  the  Bank,  have  been  lately 
brought  before  the  public,  which  have  shown  that  too 
much  caution  can  not  be  used  when  transfers  of  stock 
are  made.  The  value  of  the  identification,  depends  upoo 
the  respectability  of  the  identifying  party;  and,  there- 
fore, it  would  be  contrary  to  common  sense  to  say  that 
one  rate  of  payment  should  be  adopted  in  all  cases. 

Then  what  is  the  case  before  me  ?  A  charge  has  been 
made  by  a  respectable  broker,  and  has  been  actually 
paid  by  the  solicitor :  and  it  appears  to  me  that  it  would 
be  positively  unjust  not  to  allow,  to  the  solicitor,  the 
sum  which  he  has  so  paid  to  the  broker. 

I  can  not  see  the  difference  between  a  transfer  into 
Court  and  a  transfer  to  a  party.  It  is  admitted  that  in 
ihe  case  of  a  transfer  to  a  party,  it  is  usual  to  allow  the 
broker  one-sixteenth,  that  is,  1  5.  8  rf.  in  the  pound 
upon  the  sum  transferred  ;  which  is  the  rate  of  charge 
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in  the  present  case.  If  the  Court  were  to  allow  no 
larger  remuneration  to  the  broker,  than  the  sum  of 
one  guinea,  frauds  might  be  committed  on  the  public 
by  means  of  a  court  of  justice:  and  my  opinion  is 
that,  whatever  may  have  been  done  in  other  cases,  the 
charge  in  this  particular  case  is  proper  and  ought  to 
be  allowed*. 


1844. 
Davenport 

Powell. 


*  In  Jime$  v»  PovoeU^  an  executor  had  paid  a  broker  at  the 
rate  of  one-gixteenth  (of  a  pound,  qu^  per  cent,  on  the  amount 
of  a  sum  of  stock,  which  he  had  transferred  to  a  legatee :  and 
tlie  Master  of  the  RolU  held  that  he  was  entitled  to  be  allowed 
that  payment  on  passing  his  accounts  before  the  Master.  See 
6  Beav.  488. 


DOWLEY  V.  WINFIELD. 


1844: 
grh  Nov. 


Presumption  of 

death. 

El  idence. 


1  HE  bill,  which  was  filed  by  Thomas  Dowley, one  of 
the  children  and  residuary  legatees  of  the  testator  in  the 
cause,  who  died  on  the  19th  of  September  1833,  prayed 

for  the  usual  accounts  of  the  testator's  personal  estate  

possessed  by  the  Defendants,  his  executors;  for  an  in-  in*St.pt.  18^0. 
quiry  whether  Frederick  Williafn  Dawley,  the  other  child    His  lather  died 

and  residuary  legatee  of  the  testator,  was  living  or  dead,   '"  ^^P*-  ^^33- 

^      ^         .11.  About  twenty 

and  if  dead,  at  what  time  he  died  ;  and  that  one  moiety    months  pre- 

of  the  clear  residue  of  the  testator's  estate,  might  be  paid    \^®"*  ^°  ^^^^' 

to  the  Plaintiff  as  legatee  thereof,  and  that  the  other  j^'^rjj  ^f  f^^.  ji^^ 

moiety  also  might  be  paid  to  him,  as  the  only  survivivg   last  time. 

child  and  sole  nearest  of  kin  of  the  testator  at  the  time  of      P^  f^^\^ 

-f  ^  ^    ordered  a  share 

hts  death.  of  the  father's 

residue  be- 
queathed to  A.f  to  be  trannferred  to  his  brother,  as  the  sole  next 
of  kin  of  the  father  liting  at  the  father  s  death,  on  the  brother  giving 
security  to  refund  it,  in  case  /I.  should  be  living  or  should  have 
died  after  his  father. 

Vol.  XIV.  u 
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DOWLST 

Wahfisld. 


By  an  order  in  Uie  cause,  dated  the  lOth  of  Decern* 
ber  1839,  the  Master  was  directed  to  inquire  and  state 
whether  jF.  W.  DowUy  was  living  ordead^and,  if  dead, 
when  he  died,  and  whether  he  was  ever  and  when  map- 
ried.  and  whetlier  he  left  any  will  or  died  intestate,  and 
who  were  or  was  his  next  of  kin  at  the  time  of  bis 
death  &c.  Sec,  with  hberty  to  state  special  drcuni- 
stances. 


On  the  23d  of  March  1842,  tlie  Master  reported  as  fbl* 
lows :  that,  in  or  about  September  1830,  F.  W.  Dmclejf, 
who  was  then  about  fifteen  years  old,  left  England  as  one 
of  the  crew  of  a  South^ea  whaler,  called  the  Pariri^e; 
that,  although  the  ship  arrived  in  LondoUf  on  its  return 
from  the  South-seas,  in  the  beginning  of  1834,  F.  W, 
Dowley  had  never  returned  to  this  country,  nor  had  any 
tidings  been  heard  of  him  since  he  left  England^  except 
that,  in  February  1834,  the  captain  of  the  ship  calkd 
upon  the  Defendants,  in  consequence  of  their  haviag 
applied  to  him  for  information  respecting  F.  WmJ)0mkjip 
and  stated  to  them  that  F.  W.  Lhwky  ran  away  from 
the  Partridge,  at  Woahoo,  one  of  the  Sandwich  hUatkf 
about  two  years  then  since,  and  that  the  captain  had 
heard  nothing  of  him  subsequently  ;  that  several  ahipi 
were  lying  at  Wonhoo,  and  the  captain  thought  it  not 
unlikely  that  F.  W.Dowley  might  have  got  on  b<Mud 
one  of  them  bound  for  America.  The  Ma$Ur  fmljbfif 
found  that  the  Defendants,  in  consequence  of  {the  abo«B 
information,  inserted  an  advertisement  in  the  Tmn^vdi 
Morning  Advertiser  newspapers,  on  the  9d  of  October 
1834,  addressed  to  merchant  seamen  and  others^  and 
requesting  to  be  furnished  with  information  as  to  ths 
then  abode  of  F.  W.  Dowky,  or,  if  he  was  dead,  as  io 
the  place  of  liis  decease ;  and  that  the  Plaintiff  caused 
500  copies  of  the  advertisement  to  be  printed  and  dis- 
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triboted  at  the  various  docks  in  London,  and  in  the 
vicinity  thereof;  and  that,  in  1835,  the  Defendants 
caused  another  advertisement  to  be  piubli&hed  in  the 
Times  and  in  two  Liverpool  papers,  and  ako  in  the 
AnMricaU  Mwning  Courier  and  New  York  Inq^rer,  and 
in  the  BoHon  Daily  Commercial  Oazeiie,  and  other 
American  newspapers,  offering  a  reward  of  60  /.  to  any 
person  who  would  furnish  them  with  information  as  to 
the  place  of  abode  or  death  of  J?l  W.  Dowley;  but  the 
Defendants  did  not  receive  any  tidings  relative  to  him. 
The  Mcuter  further  found  that  the  captain  of  the  Part- 
ridge died  in  December  1839^  and  concluded  his  report 
by  slating  that,  under  the  circumstances,  he  was  unable 
to  certify  as  to  any  of  the  matters  referred  to  him. 


1844. 
^ ,, 1 

DOWLEY 
V. 
WlNFIELD. 


A  petition  was  presented  by  the  Plaintiff,  and  was 
beard  with  the  cause  on  further  directions,  praying  that 
the  veport  might  be  confirmed,  and  that,  under  the  cir- 
eatDfitanoes  stated  in  the  report,  the  share  of  the  tes- 
toCOf 's  peraonal  estate  bequeathed  to  F,  W,  Dowley, 
might  be  declared  to  belong,  to  the  Plaintiff,  as  only 
gttmi^ikff'okild  and  tale  next  of  kin  of  the  testator  at  the 
ihnk  &f^ii^  death,  and  might  be  directed  to  be  transferred 
«l4^psAd  to  the  Plaintiff  accordingly. 


I  . 


!.I 


;i  »  '.  ..  •'  ■ 


Ml*.  Sludrt^BjiA  Mr.  James,  appeared  in  support  of  the 
fMiflltob,%tid^flsked  to  have  the  whole  residue  of  the  tes- 
ttftot^  #lstdte,  transferred  to  the  petitioner,  on  his  giving 
seemitf  kb  refund  one  moiety  of  it,  in  case  F.  W.  Dowley 
liiOiM  be  'sttU  living,  or  should  have  died  after  the  tes- 
tafeisr.  I^ey' said  that,  as  F.  W.  Dowley  had  not  been 
httltrd  of  for  more  than  twelve  years,  the  Court  was  bound 
tb  presume  that  he  was  dead  ;  and  that,  as  there  was  no 
evidence  dmt  he  was  alive  at  any  particular  period  dur- 
ing his  father's  lifetime,  subsequent  to  the  time  when 

u  2 
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be  left  his  ship,  which  was  more  than  a  year  and  a  half 
before  bis  father  died,  the  Court  might  fairly  presome 
that  he  died  in  his  father's  lifetime. 

Mr.  T,  H,  Hallf  for  the  cxecotorsi  submitted  that,  if 
the  circumstances  stated  by  the  Master  authorized  the 
Court  to  presume  that  F.  W.  Dowley  was  dead,  they 
did  not  afford  any  ground  for  presuming  that  he  died  in 
the  testator's  lifetime. 


Mr.  Stuart,  in  reply,  said  that  the  case  was  one  ia 
which  he  asked  the  Court  to  dispose  of  property  on  a 
ground  which,  if  not  established  by  strict  and  positive 
evidence,  was  highly  probable ;  as  the  Court  was  in  the 
habit  of  doing  where  the  title  of  a  claimant  depended 
on  a  Lady  of  advanced  age,  not  having  issue. 

The  Ff ce-CAance/br  considered  that  the  circumstances 
stated  in  the  JUaster*s  report,  authorized  him  to  direct 
the  propeily  bequeathed  to  F.  W.  Dowley^  to  be  trans- 
ferred to  the  Plaintiff,  on  his  giving  security*  to  be  ap- 
proved of  by  the  Master,  to  refund  it  in  case  jP.  W, 
Dowley  should  be  living  or  should  have  died  after  the 
testator. 


The  order  which  was  drawn  up  declared  that,  under 

the  circumstances  mentioned  in  the  report  of  March 

1842,  it  was  to  be  presumed  thati^.  W.  Dowley  was 

dead  at  the  time  of  the  decease  of  the  testator;  and 

ordered  the  funds  in  the  cause  remaining  after  payment 

of  the  costs  of  the  suit,  together  with  certain  articles 

of  the  testator's  property,  wliich  remained  in  specie,  to 

be  transferred  and  delivered  to  the  Defendant,  on  his 

entering  into  his  personal  recognizance,  to  be  approved 

of  by  the  Master,  to  transfer  and  pay,  to  F.  W.  Dowley, 


CASES    IN    CHANCERY.  281 

or  to  his  legal  personal  representatives  or  representative  1844. 

Id  case  it  should  be  thereafter  proved  that  he  was  living 

at  the  death  of  the  testator,  one  moiety  of  the  capital 

of  the  funds  and  of  the  dividends  thereof  from  the  time 

when  the  capital  should  be  transferred  to  bim,  and  also 

one  moiety  of  the  value,  to  be  ascertained  by  the  Mcnter, 

of  the  articles  remaining  in  specie,  with  interest  at  four 

per  cent,  from  the  time  when  those  articles  should  be 

delivered  to  him* 


\V  INFIELD. 


WILLIAM  SIDNEY  WARWICK  v.  CHRISTO-  18^4: 

PHER  RICHARDSON.  13th  Nov. 

JOHN  CALVERT  CLARKE  v.  SEWELL.  Release. 

Deed. 
JOHN  FREDERICK  SALES  CLARKE  and  WIL-     Construction. 

LIAM  GRAY  CLARKE  v.  SEWELL.  

A.  and  B.,  his 

JOHI^  DINGLEY  RICHARDSON  having  in  cuteJaloint 
his  hands  the  sum  of  15,000  /.  belonging  to  the  estate  of  and  several  bond 
Joseph  Sales  deceased, and  which,  under  a  codicil  to  the  ^?     a^?^^' 
deceased's  will,  he  was  entitled  to  retain  on  giving  such  void  on  pay- 
security  for  the  principal  and  interest  at  4  /.  per  cent.,  as  °^®"'  ^^  5»oo<^  ^• 
should  be  approved  of  by  Christopher  Richardson  the    ^c.'provedthe 

elder,  Alexander  IJendras  Sutherland  and  John  Calvert  5,000  /.  as  a 

specialty  debt, 
under  the  decree  in  a  suit  instituted  by  ^.*8  creditors  afttT  his 
death.  Afterwards,  B.  paid  the  5,000/.,  and,  thereupon,  C. 
executed  to  him  a  general  release  of  all  claims  and  demands  in 
respect  of  the  bond,  and,  by  the  same  deed,  covenanted  to  stiHid 
possessed  of  all  monies  to  be  received  under  the  proof  and  of  uU 
the  securities  for  the  5,000/.,  in  trust  for  B.,  and  to  use  his 
utmost  endeavours  to  obtain  payment  of  that  sum  for  jB.*s  benefit. 
Held  that  the  legal  effect  of  the  release,  was  not  controlled  by 
the  covenant,  and  that  the  Master,  when  he  made  his  report  in 
pursuance  of  the  decree,  was  justified  in  disallowing  the  5,000 1,  as 
a  specialty/  debt,  and  in  allowing  it  nic  cly  as  a  simple  contract  debt 
to  B. 

V  3 
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Waewick 

RiCHARDSOX. 


Clarke^  the  execators  of  the  deceased,  an  order  iraf 
made,  in  a  8uit  institiited  against  him  by  the  executors, 
by  which  it  was  refefved,  to  the  Ma$Ur,  to  setde  and 
approve  of  a  proper  iseoarity  Tor  the  15,000  i.aDd  interest, 
to  be  e^rN:^ted  by  htm,  to  the  ezecotoia.' 


..  ^-'' 


\    4 


John  D'mglty  Rkhardton  proposed  WiUkum 
Peter  Thomoi  Blaekwetl  ttd  Ckmiopker  Ritimnkm 
the  younger,  as  sureties  for  him,  each  in  ar  bond  ^ 
6,000  (. 


The  Master  hating  approved  of  the  proposal,  settled 
three  bonds  in  accordance  with  it.  and  X  Dhgbji 
Richardson  and  each  of  his  sureties  execnted  one  of 
them.  That  which  was  executed  by  him  and  Curliitg, 
was  dated  the  17tb  of  June  1818,  and  thereby  the  obli- 
gors bound  themselves,  and  each  of  them  bound  hma^, 
their  and  each  of  their  heirs,  executors  and  administn- 
tors,  to  Christopher  Richardson  the  elder,  AUxamder 
Hendras  Sutherland  and  John  Calvert  Clarke,  or  their 
certain  attorney,  executors,  administrators  or  assigns,  in 
the  penalty  of  10,000  /. :  and,  after  reciting  to  the  eSsd 
before  stated,  the  condition  was  expressed  in  tfatte 
words  t 


'^  That  if  the  above^bounden  John  Dingley  Richardmi 
do  and  shall,  at  any  time  during  his  natural  life,  or  if 
his  heirs,  executors  or  administrators  do  and  shall,  at 
any  time  within  the  space  of  six  calendar  months  next 
after  his  death,  well  and  truly  pay  or  cause  to  be  paid 
unto  the  above-named  Christopher  Richardson  ibeditTt 
Alexander  H.  Sutherland  and  J.  C.  Clarke,  or  the  su^ 
vivors  or  survivor  of  them  or  the  executors  of  such  sur- 
vivor, or  other  the  legal  personal  representative  of  the 
said  Joseph  Sales  deceased  for  the  time  being,  the  full 
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and  just  gum  of  6,000/.  of  lawful  money  &c.y  and  also,  1^44. 

if  Me  iM  John  D*  Richardton,  his  heirs,  executors  or     '    ■    "■  ■     ' 
administFators  do  and  shall^  in  tbe.meaqtime  and  «iniil       Warwick 
the  eaid  Mm  of  6,000  L  shall  be  paid^  well  fi|id  truly  pay    p 
or  cause  to  be  paid,;unU>  the  said  Ckrislopheff  JiichardsoH 
the  elder,  J.  H.  Sutherland  and  J.  C.  darhe^  or  the 
survivors  or  survivor  of  them  or  the  executors  of  such 
Mirvivoi^  or  other  the  legal  personal  representative  of 
tbe  said  Joseph  Saks  deceased  for  the  time  being,  inte- 
rest for  and  upon  the  said  sum  of  6,000  L,  at  and  after 
the  rate  of  4  /•  per  cent,  per  annum,  by  even  and  equal 
]ialf>yearly  payments,  on  the  17th  day  of  Pecember  and 
the  17th  day  of  June  in  every  year,  the  first  payment  of 
fiiicb  interest  to  begin  and  be  made  on  the  17th  day  of 
December  next  ensuing  the  day  of  date  of  the  above- 
written  obligation  ;  and,  if  the  said  J.  D.  Richardson,  his 
heirs,  executors  or  administrators  do  and  shall  make  all 
such  payments  aforesaid    without  any  deduction  or 
abatement  whatsoever,  then  the  above-written  obligation 
eball  be  void  and  of  none  effect,  otherwise  shall  be  and 
remain  in  full  force  and  virtue/'    The  two  other  bonds 
and  their  conditions,  were  in  precisely  the  same  words 
and  figures,  except  that,  in  one,  the  name  of  P.  T. 
Blackwelly  and  in  the  other,  the  name  of  Christopher 
Richardson  the  younger,  was  substituted  for  Curling's 
name. 

Sutherland  and  Christopher  Richardson  the  elder, 
afterwards  died ;  and  thereupon  J.  C.  Clarhe  became 
the  sole  surviving  executor  of  Joseph  Sales,  and  the  sole 
surviving  obligee  in  the  bonds. 

On  the  12th  of  May  1883  J.  Dingley  Richardson 
died  intestate,  and  Christopher  Richardson  the  younger 
took  out  administration  to  his  estate. 

u  4 


284  CASES    IN   CHANCERY. 

1844.  On  the  0th  of  November  1838  a  deed  was  execoted, 

on  the  recitals  and  operative  part  of  which,  the  questioo 

in  the  case  arose.     It  was  made  between  J.  C  Clarke 

Richardson,    ^f*-*^®  ^^^  part,  and  Curling  of  the  other  part;  and, 

afler  reciting  all  the  matters  stated  in  the  preceding 
part  of  this  report,  it  proceeded  as  follows  : 

*'  And  whereas  no  part  of  the  said  principal  debtor  sam 
of  16,000/.  was  paid  by  the  said  John  Dingley  Bichardr 
son  during  his  lifetime,  but  all  interest  thereon  was  paid 
by  him  up  to  and  until  the  17th  day  of  June  1832  ;  and 
whereas  by  a  decree  of  the  High  Court  of  Chancery, 
dated  the  31st  day  of  January  1834,  made  on  the  hear- 
ing of  a  certain  Cause  wherein  fVilliam  Sidney  Warwickf 
as  well  on  behalf  of  himself  as  of  all  other  the  creditors  of 
the  said  John  Dinghy  Richardson  deceased,  who  should 
come  in  and  seek  relief  by  and  contribute  to  the  ex- 
penses of  the  said  suit,  was  Plaintiff,  and  the  said  CAn#- 
topher  Richardson,  the  younger,  was  Defendant*,  it  was, 
amongst  other  things,  ordered  and  decreed  that  it  should 
be  referred  to  Mr.  Brougham,  one  oF  the  Masters  of  the 
said  Court,  to  take  the  usual  accounts  of  the  personal 
estate  of  the  said  John  Dingley  Richardson  deceased, 
and  of  his  debts  and  funeral  expenses,  and  it  was  ordered 
that  the  personal  estate  of  the  s^xd  JohnDingleg  Richard' 
son  deceased,  should  be  applied  in  payment  of  bis  debts 
and  funeral  expenses  in  a  due  course  of  administration; 
and  whereas,  in  pursuance  of  the  said  decree,  the  said 
Christopher  Richardson  the  elder  and  John  Calvert  Clarki 
did,  on  or  about  the  20th  day  of  February  1836,  carry 
in  and  lay  before  the   said   Master  a  state  of  facd 
and  charge  whereby  they  claimed  that  there  was  then 
due  and  owing  to  them,  as  surviving  executors  of  the 

*  1  he  suit  first  meutioned  in  the  heading  of  this  report* 
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said  Joseph  Sales  deceasedi  from  the  estate  and  effects  1 844. 

of  the  said  John  Dingley  Richardson  deceased^  the  whole  ^ 

of  the  three  several  sums  of  6,000/.,  6,000/.,  and  6,000/.        Warwick 

secured  by  the  three  several  bonds  hereinbefore  men-  „ 

"^  UlCUARDSOIf. 

tioned,  together  with  interest  thereon  respectively  from 
the  17th  day  of  June  1832 ;  and  the  said  Master,  having 
investigated  the  said  claim,  did  admit  and  allow  the 
said  Christopher  Richardson  the  elder  and  John  Calvert 
Clarke  to  be  specialty  creditors  qf  the  said  John  DUigky 
Richardson  for  the  principal  sum  of  16,000/.,  with  inte- 
rest from  the  date  aforesaid,  upon  and  in  respect  of  the 
said  three  several  bonds ;  and  whereas,  since  the  making 
of  the  said  claim,  the  said  Christopher  Richardson  the 
elder  hath  departed  this  life,  leaving  the  said  John  Cal- 
vert Clarke  the  sole  surviving  executor  of  the  said  Jo5^A 
Sales^  and  sole  obligee  in  the  said  bonds ;  and  whereas 
no  distribution  of  the  estate  and  effects  of  the  said  John 
DingUy  Richardson  hath  yet  taken  place,  nor  hath  the 
Master  made  his  report  in  the  said  Cause ;  and  whereas 
the  said  John  Calvert  Clarke  lately  called  upon  and 
required  the  said  William  Curling  to  pay  to  him,  as  the 
surviving  obligee  in  the  above  recited  bond  or  obligation, 
the  principal  sum  of  6,000/.  therein  mentioned,  together 
with  interest  thereon  from  the  17th  day  of  June  1832; 
and  whereas  the  validity  of  such  demand  was  denied  by 
the  said  William  Curling,  who  contended  that,  by  rea- 
son of  certain  transactions  which  he  alleged  to  have 
taken  place  in  regard  to  the  estate  and  effects  of  the 
said  John  Dingley  Richardson  deceased,  he  was  entitled 
to  equitable  relief  from  the  payment  of  the  whole  or 
some  part  of  the  monies  secured  by  the  said  bond,  and, 
in  consequence  thereof,  disputes  and  differences  arose 
between  the  said  John  Calvert  Clarke  and  William 
Curling  respecting  the  said  bond  ;  and  whereas,  for  the 
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purpose  of  terminating  and  adjusting  such  difipotes  and 
differences^  it  hath  been  agreed^  between  them  the  said 
parties,  that  the  said  WUUamCwrlimg  should  pay,  totkt 
ioid  Join  (Juherl  Cierke,  the  sum  of  $jfHkQi.  m  fidl 
satisfaction  and  diadmrge  of  all  daima  and  demands 
upon  or  in  respect  of  the  said  bond  or  otherwise  how^ 
soever ;  and  that,  on  reeemnff  the  iomcp  the  said  JMa 
Cahert  Clarke  should  execute  such  rekaee  emd  shemid 
enter  into  such  covenante  as  are  hertimfier  oomMmmi^ 
now  this  indenture  witnesseth  thaty  in  pursoanoe  of  the 
said  agreement,  and  in  consideration  of  the  aom  sf 
6,000/.  of  lawful  British  money  paid  by  the  said  WUHam 
Curling  (on  the  delivery  up  of  the  said  bond)  to  tlie 
said  John  Calvert  Clarke  at  or  before  the  execution  of 
these  presents,  the  receipt  of  which  said  aum  and  tkei 
the  same  is  in  fuU  satisf action  and  diechargt  of  eU 
monies  secured  and  made  payable  hy  virtue  of  the  smi 
bond  and  of  the  condition  thereunder  written,  be  the  said 
John  Calvert  Clarke  doth  hereby  admit  and  acknow- 
ledge, and  therefrom  doth  absolutely  acquit,  release  and 
discharge  the  said  William  Curling^  his  heira,  executm 
and  administrators,  he  the  said  John  Calvert  Clarke,  as 
surviving  executor  and  sole  legal  personal  rq>raKn- 
tative  of  the  said  Joseph  Sales  deceased  and  sole 
surviving  obligee  in  the  said  recited  bond,  hath  fa- 
mised,  released  and  for  ever  quitted  claim^  and  dolh, 
by  these  presents,  remise,  release  and  for  ever  quit 
claim  unto  the  said  William  Curling,  his  heiia,  exe- 
cutors and  administrators  from*  all  and  all  manner 
of  actions,  suits,  cause  and  causes  of  action  and  sail, 
and  other  proceedings  at  law  and  in  equity,  debti, 
duties,  sum  and  sums  of  money,  accounts,  reckoniDgp, 
claims  and  demands  whatsoever  which  the  said  Joie 
Calvert  Clarke,  as  such  surviving  executor  and  sole 
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legml  persona)  representative  and  sole  surviving  obligee 
as  aforesaid^  now  hath  or  may  bring,  commence  or  prose. 
cote,  or  which  be,  his  executors  or  ^ubniniMmtcnrs,  or  the 
legted  personal  fepresentativ^  for  the  time^being^tke  said 
JokM  Din§k^  Rickordstm^  deceased,  ^stn^sbali  of  may 
bring,  commence  oi  prosecute,  have,  ekiimy  icballenge  or 
deniand  againsi  or 'upon  ibe  said  William  CwrHnffi  bis 
heirsi  executors  or  administrators,  for  or  by  rdason  or  oh 
aMounrof  the  said  recited  bond  or  the  said  principal  sum 
t4' 6^000  L  themby  secured,  or  any  part  thereof,  or  the 
inteMBt  thereof,  or  for  or  by  reason  or  on  account  of 
aiqr  vmtter,  cause  or  thing  touching  or  in  anywise  con- 
eemingthe  same:  and  these  presents  further  witness 
that,  in  further  pursuance  of  the  said  agreement  and  for 
the  considerations  aforesaid,  he  the  said  John  Calvert 
Clarke  doth  hereby,  for  himself,  his  heirs,  executors  and 
administrators,  covenant,  promise  and  declare  to  and 
with  the  said  William  Curling,  his  heirs,  executors 
and  administrators,  that  he  the  said  John  Calvert 
Ciarke,  his  heirs,  executors  and  administrators  as  the 
legal  personal  representatives t  for  the  time  being  of  the 
said  Joseph  Sales  deceased,  shall  and  will,  henceforth, 
stand  and  be  possessed  of  and  interested  in  so  much 
and  such  part  of  the  said  debt  or  sum  of  16,000/.  and 
interest,  so  as  aforesaid  claimed  by  the  said  Christopher 
Riekardson  the  elder  deceased  and  John  Calvert  Clarke, 
4md  allowed  by  the  said  Master  as  a  specialty  debt 
against  the  estate  and  effects  of  the  said  John  Dingley 
Richardson  deceased,  as  consists  of  the  said  sum  of 
5^0/.  and  interest  due  and  payable  under  and  by 
irirtne  of  the  said  recited  bond,  and  of  and  in  all  and 
every  the  securities  and  security  for  the  same,  and  all 
and  every  the  sums  and  sum  of  money  which  shall  or 
may  be  paid  or  payable  by  way  of  dividend  or  other- 
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nisc  upon  or  in  respect  of  the  same  under  or  by  Tirtne 
of  the  said  proof  or  claim,  or  shall  or  may  be  paid  or 
recovered  in  respect  of  the  same  by  or  out  of  the  estate 
and  effects  of  the  said  John  Dingley  Riehardaon  de- 
ceased, or  otherwise  by  any  means  whatsoever,  in  trust 
for  the  said  William  Curling ,  his  heirs,  executors,  ad- 
ministrators and  assigns,  to  and  for  his  and  their  own 
absolute  use  and  benefit :  and  the  said  John  Cahoert 
Clarke  doth  hereby,  for  himself,  his  heirs,  executors  and 
administrators,  further  covenant,  promise  and  agree  to 
and  with  the  said  WiUiam  Curling,  his  executors,  ad- 
ministrators and  assigns,  that  he  the  said  John  Cahert 
Clarke,  his  executors  and  administrators,  sliall  and  will 
use  his  and  their  utmost  endeavours  to  obtain,  fiom  the 
administrator  of  the  said  John  iJingley  Riehardun 
deceased,  and  all  other  persons  liable  or  compellable  id 
that  behalf,  payment  of  the  said  debtor  sum  of  16,OO0iL 
and  interest,  and  to  render  the  estate  and  effects  of  the 
said  John  Dingley  Richardson  available  for  the  pay- 
ment thereof  for  the  benefit  (so  far  as  regards  the  said 
sum  of  5,000/.  and  interest  thereon  as  aforesaid,  part  of 
the  said  debt  of  15,000/.  and  interest)  of  him  the  said 
William  Curling,  his  executors,  administrators  and 
assigns:  and  further  that  he  the  said  John  Cahert 
Clarke  hath  not,  at  any  time  heretofore,  made,  done, 
executed,  committed  or  suffered,  and  that  neither  be 
nor  his  heirs,  executors  or  administrators  shall  or  will, 
at  any  time  hereafter,  make,  do,  execute,  commit  or 
suffer  any  act,  deed,  matter  or  thing  whatsoever 
whereby  or  by  means  whereof  the  said  claim  upon  the 
estate  and  effects  of  the  said  John  Dingley  jRichanb» 
deceased,  hath  been  or  may  be  released,  extinguished 
or  discharged,  or  the  said  William  Curling,  his  hdn, 
executors,  administrators  and  assigns  be  prevented  fitm 
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deriving  the  full  and  whole  benefit  thereof  and  therefrom 
according  to  the  true  intent  and  meaning  of  these  pre- 
sents :  and  further  that  he  the  said  John  Calvert 
Clarke^  his  executors  and  administrators^  shall  and 
will|  at  all  times  hereafter,  on  the  request  and  at  the 
cost  of  the  said  William  Curling ^  his  executors^  admi- 
nistrators or  assigns^  make^  do  and  execute  all  such  fur-^ 
ther  assignments,  letters  of  attorney,  acts,  deeds,  matters 
and  things  for  the  more  effectually  enabling  the  said 
WilUam  Curling,  his  executors^  administrators  and  aS' 
signs,  to  obtain  the  full  benefit  and  advantage  of  the  said 
proof  or  claim  in  respect  of  the  said  recited  bond  or 
obligation,  and  to  receive  and  recover,  of  and  from  the 
estate  and  effects  of  the  said  John  Dinghy  Richardson 
deceased)  the  principal  money  and  interest  already  due 
and  hereafter  to  grow  due  thereon,  for  his  and  their 
own  absolute  use  and  benefit  in  manner  aforesaid, 
according  to  the  true  intent  and  meaning  of  these  pre- 
sents, as,  by  the  said  WUliam  Curling,  his  executors, 
administrators  or  assigns,  or  his  or  their  counsel  in  the 
law,  shall  be  reasonably  required." 
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John  Calrert  Clarke  died  on  the  9th  of  August  1842. 
His  sons  John  Frederick  Sales  Clarke  and  William  Gray 
Clarke  were  the  acting  executors  of  his  will ;  and,  in 
thai  character,  they  claimed,  before  Master  Brougham, 
to  be  entitled  as  specialty  creditors,  and  to  be  paid,  out 
of  the  estate  and  effects  of  John  Dingley  Richardson^ 
the  interest  due  under  the  bond  executed  by  him  and 
Curling,  to  the  9th  of  November  1838,  being  the  date 
of  the  indenture  of  release  and  covenant ;  and  Curling 
carried  in  a  slate  of  facts  before  the  Master,  by  which 
he  charged  that  John  Frederick  Sales  Clarke  and  Wil- 
liam Gray  Clarke,  as  the  executors  of  John  Calvert 
.  Clarke,  were  specialty  creditors  of  John  Dingley  Richard- 
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1844.         son  for  the  6^000^  secured  by  the  lastHnentioned  bond, 

'        '    "^     and  the  interest  thereon  since  the  17th  of  June  1832. 
M'^AawicK 

o       ^'   _^        On  the  llth  of  May  1844,  the  Maater  made  his 
Richardson.  * .  ;  ,         1.  „ 

report  Uioder  the  decree,  which  was  partly  as  follows; 

''  I  find  that  Christopher  Richardson,  the  elder,  and  JaAs 

Calvert  Clarke,  as  the  surviving  executors  of  Joseph 

Sales  deceased,  pursuant  to  the  decree  made  on  the 

hearing  of  the  first  above-mentioned  causep  i&  or  about 

*  Sic.  the  month  of  August  1834  *,  carried  in  before  me  their 

before-mentioned  state  of  facts  and  charge,  wheieby 

they  claimed,  amongst  other  things,  the  sum  of  6,000i 

with  interest  at  4/.  percent. per  anman  iWwa  the  lllh 

day  of  June  1882,  to  be  due  to  them  firom  the  estate  and 

effects  of  the  said  J.  J).  Bichardeon^  under  and  by 

virtue  of  a  bond  under  the  hands  and  seals  of  the  said 

J.  D.  Richardson  and  VfilUam  Curling,  dated  the  17U1 

day  of  June  1818,  whereby  the  said  J.  X>.  Biciardem 

and  William  Curling,  their  and  each  of  their  heirs,  exe- 

cutors,  and  administrators    were  jointly  and  aeverally 

held  and  firmly  bound  See.  8cc.,  with  a  condition  diei^ 

under  written  for  making  void  the  same,  if  the  said  J. 

D.  Richardson  should,  at  any  time  durii^  bis  natuni 

life,  or  if  his  heirs,  executors  or  administcatoiB,  shoukl 

at  any  time  within  six  months  after  his  death,  well  and 

truly  pay  or  cause  to  be  paid  &c.  8ic."    The  Maaiet 

then  found  that «/.  C.  Clarke,  having  called  mpon-Cmr^ 

ling  to  pay  him  the  6,000  /.  with  interest  from  the  I7lli 

of  June  1832,  Ctir/tn^  paid  the  6,000/.  upon  Gfarib 

executing  the  indenture  of  release  and  oovenant  of  the 

0th  of  November  1838,  mentioned  and  set  fbrtk  intiie 

state  of  facts  and  charge  carried  in  by  Curhsg ;  ani 

that  John  Frederick  Sales  Clarke  and   WiUiam  Greg 

Clarke,  as  the  executors  of  John  Calvert  Clarke,  had 

claimed  before  him  to  be  entitled  as  specialty  creditiHv» 
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mnd  to  be  paid,  out  of  the  intestate's  estate  and  effects^ 
the  interest  due  in  respect  of  the  bond  as  before  men- 
tioned ;  but  which  claim  for  interest,  as  well  as  the  prin- 
cipal sum  of  6,0002.,  he  had  disallowed  as  tptdaUy  debts, 
but  bad  allowed  the  5^000  2.  as  a  simple  eontract  debt 
iO'Curlbtff. 

*€kirlmff  lock  several  exceptions  to  the  Master's  re- 
pdit ;  the  snbstance  of  which  was  that  the  Master  ought 
to^  iNive  allowed  the  5,000  /.  or  some  part  thereof,  and 
the  interest  thereon  or  on  some  part  thereof,  from  the 
17fh'of  Jane  1882,  as  specialty  debts  due  from  the  estate 
of  John  Dingky  Richardson  to  the  estate  of  Joseph  Sales, 
the  testator ;  and  that  the  Master  ought  to  have  allowed 
the  6,0002.  or  some  part  thereof,  and  the  interest 
tlMreon  or  on  some  part  thereof,  from  the  last*mentioned 
diyv  to  be  due  to  the  exceptant,  tks  specialty  debts,  from 
•Mbt  Dbiffley  Richardson's  estate. 


--  ■ » / 


■J 


Mr.  Siuart  and  Mr.  Busk  in  support  of  the  exceptions, 
that  tiie  bond  executed  by  John  Dingley  Richard- 
sdn  and  Curling,  was  several  as  well  as  joint,  and,  there- 
fbre,  the  obligees  might  have  brought  an  action  on  it 
a^nst  either  Curling  or  Richardson,  as  well  as  against 
both  of  them  :  that,  in  Solfy  v.  Forbes  (a),  the  debt  was 
jeintdAly :  that  the  bond  in  the  present  case  was  condi- 
tiMied  to  be  void  on  payment  of  the  5,000 1,  and  interest, 
by' J.  Dingle^  Richardson  alone  ;  and,  therefore,  it  was 
fltW  in*  force,  for  Richardson  had  not  paid  any  part  of 
die  5,000  L:  that,  in  Copts  v.  Middkton  (b),  it  appeared, 
from  tiie  charge  carried  in  before  the  Master,  though  the 
lieport  did  not  so  state,  that  the  bond  was  conditioned 
to  be  void  on  payment  by  the  principal  debtor  and  the 
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(a)  a  BnkL  U  Bing.  38.         {b)  Turn.  &  Rum.  S34. 
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1844.  surety  or  either  of  them;  and  that  it  appeared,  from 

Reg.  Ub.f  thaty  in  Hodgson  t.  Shaw  (c),  the  bond  was 
conditioned  in  like  manner:  that  the  decree  made  in 

R1C11ARD8011     ^^^^'  ^^  equivalent  to  a  judgment  in  favour  of  the 

specialty  creditors  of  «/•  Dingley  Richanbon ;  and,  whilst 
the  bond  remained  in  full  force  against  both  the  prin- 
cipal and  the  surety,  Christopher  Richardfon  the  elder 
and  John  Calvert  Clarke  went  in  under  that  decree  and 
claimed  the  5,000/.  and  interest  due  on  the  bond,  as 
specialty  creditors  of  «/.  Dingley  Richardson,  and  their 
claim  was  allowed  by  the  Master :  that  the  release  of 
the  0th  of  November  188B,  was  a  release,  not  of  J. 
Dinghy  Richardson,  but  of  CurVng  alone :  that  it  ap- 
peared from  the  covenant  in  the  same  deed,  and,  more 
especially,  from  the  concluding  portion  of  it  relating 
to  further  assignments  &c.,  that  the  intention  of  the 
parties  was  that  Curling  should  have  the  full  benefit  of 
the  claim  which  had  been  allowed  by  the  Master,  and 
of  all  the  rights  and  remedies  which  the  obligees  had; 
and,  therefore,  the  covenant  was  equivalent  to  an  assign- 
ment, to  him,  of  that  claim  and  of  those  rights  and 
remedies. 

The  other  cases  referred  to  were  WcUters  ▼.  Smith  (i), 
and  Robinson  y.  Wilson  (e),  which  was  said  to  he  t 
decisive  authority  in  favour  of  the  exceptant,  as  the 
bond  was  conditioned  in  the  same  manner  as  the  bond 
in  the  present  case. 

The  other  counsel  in  the  Causes,  were  Mr.  Bethdl, 
Mr.  Andcrdon,  Mr.  Walker,  Mr.  Lee,  Mr.  Piggoft,  Mr. 
Rogers,  Mr.  Jiichner,  Mr.  Terrell,  Mr.  RoundeU  Pal- 
mer and  Mr.  Elwin. 

(c)  3  Myl.  &  Keen,  183.  (d)  2  Barn.  &  Adol.  889. 

(f )  2  Madd.  434. 
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The    VicB-CHANCBLLORy   without  hearing   the 
counsel  in  support  of  the  report,  said : 

The  question  appears  to  me  to  turn  upon  this, 
namely,  whether,  in  point  of  fact,  the  release  which  was 
given,  did  not  operate,  at  law,  as  a  destruction  of  the 
bond. 

The  impressign,  which  was  made  on  my  mind  many 
years  ago,  is  that,  where  there  is  a  joint  and  several 
bond,  a  release  of  one  of  the  obligors  from  all  demands, 
is  a  release  of  the  whole  bond. 


203 

1844: 
13th  Nov. 

* V ' 

Warwick 
Richardson. 


The  case  of  SoUy  v.  Forbes  seems  to  me  not  to  have 
anythmg  to  do  with  this  case ;  because,  in  that  case, 
there  nere  words  of  release  with  an  exception ;  and  it 
certainly  is  impressed  on  my  mind  that  a  release  may 
be  made  with  an  exception,  just  the  same  as  a  release 
may  be  made  on  a  condition.  I  remember  an  important 
transaction  in  which  Sir  Vicary  Oibbs  was  concerned, 
in  which  there  was  a  dealing  in  respect  of  a  mortgage ; 
and  it  was  thought  right  that  there  should  be  a  release 
on  condition,  and  that  release  was  to  be  a  substantial 
security  for  a  sum  of  money  due  to  Sir  Vicary  Gibbs. 
1  mention  that  for  the  purpose  of  showing  that  there  is 
a  material  distinction  between  a  release  simply,  and  a 
release  in  which,  as  part  of  it  and  embodied  in  it,  there 
is  an  exception  or  condition.  As  I  read  the  first  wit- 
nessing part  of  he  deed  of  November  1836,  it  is,  as 
plainly  and  clearly  as  can  be,  an  absolute  release  of  all 
demands,  to  one  of  the  obligors :  and,  that  being  so, 
I  apprehend  that  the  first  witnessing  part,  has  settled 
the  question  with  respect  to  the  existence  of  the  bond. 
The  parties  go  on  afterwards  to  add  covenants,  which 
they  thought,  in  their  own  minds,  might  have  some 
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nant  had  l^eai  brovefat  apom  tic^ 
DioOy  the  £€cofM:  wi'.Bee^ing  fAty  «Lkii  «»&  meua  to 

n       *'     prc^reed  umxi  &iad  take  its  exisfttfBce  fruioi  vfaat  «as 

done  br  the  fiisl  wiiiw  ni  lag  put,  imiimiI  he  tdkcB  as 
catting  doiTD  the  effect  of  the  first  naeaBK  put.  If 
thai  is  the  tnie  oc^stractioa  of  the  deed,  thoe  m  «i 
eod  <if  the  case  with  icspect  to  the  cfais  mmdit  br  C«n 
Umy  and  the  ezeciitois  of  Jinia  Calnere  C7aiii,  as  ipe- 
daltv  cieditofs. 

I  was  somewhat  stnsck  with  an  ohsenratioQ  made  bj 
Mr.  Stuart  J  that,  when  there  had  been  a  decree  in  the 
cau^e,  that  decree  operated  in  the  nature  of  a  judgment 
for  all  the  persons  nho  might  come  in  as  creditors.  It 
operated  as  a  judgment  in  this  sense ;  that,  if  tbey  had  a 
right  to  be  considered  as  specialtr  creditors,  theraiig^t 
come  in  as  specialty  creditors;  and,  if  they  had  a  r^t 
to  be  considered  as  simple  contract  creditors,  they  m^k 
come  in  as  simple  contract  creditors ;  but  thert:  is  no- 
thing which,  after  the  decree  had  been  pronounced, 
operated  to  prevent  the  parties  who  might  have  come  in. 
either  in  the  one  character  or  in  the  other,  from  deaEng 
with  their  rights  before  they  came  in. 

The  deed  of  November  1888  appears  to  me  not  Id 
have  been  framed  according  to  what,  I  ccdlect.  was  the 
intention  of  the  parties :  but  if,  by  that  instnuBeit» 
Curling  did  destroy  his  right,  why  big  right  is  destrajed; 
and  I  do  not  think  that,  on  the  bare  suggeatioQ  Ihit 
there  was  a  mistake,  it  is  competent  to  this Coaftttf 
between  Curling  and  the  rest  of  the  creditois  who  haie 
come  in  under  the  decree,  to  say  that  the  question  shall 
now  be  decided  in  the  same  manner  as  if  a  bill  hid 
been  filed  to  rectify  the  deed. 
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point,  and,  that  being  so,  they  must  all  be  overruled. 
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On  this  day  an  order  was  made  directing  the  excep- 
tions to  stand  over,  with  liberty  to  Curing  to  bring  an 
action  on  the  bond  in  the  names  of  John  Frederick 
Saks  CJarhe  and  WUliam  Gray  Clarhe,  bis  trustees, 
against  CbnsiBpAer  RichardsoH  the  yojunger,  as  the  ad- 
ministrator of  John  Dingley  Richardson  \  and  that 
Curling  should  produce  the  deed  of  November  1838, 
oo  the  trial,  and  that  the  Plaintiffs  in  the  action  should 
admit  it. 


He  action  having  been  brought  in  the  Court  of 
Exchequer,  and  the  release  pleaded,  the  following  j  udg- 
ments  were  delivered  by  three  of  the  learned  Barons,  on 
tbe  argument  of  a  demurrer  to  the  plea. 

The  LoEJD  Chief  Baron  : 

This  is  an  aetion  brought,  by  the  executors  of  John 
CaJveri  Clarhe,  against  the  Defendant,  as  the  adminis- 
trator of  John  Dinglej/  Richardson.  The  declaratioii 
is  on  a  bond  given  by  Richardson,  as  principal,  and 
Cnrting,  as  surety,  to  three  persons,  of  whom  Clarke 
was  the  survivor.  In  answer  to  the  claim  the  Defendant 
pleads  a  release.  Oyer  of  the  indenture  in  which  the 
release  is  contained,  is  craved ;  and  then  it  appears  that 
that  part  of  the  indenture  which  contains  the  release,  is 
IbHowed  by  covenants,  on  the  part  of  Clarke,  that  he 
wit!  do  certain  acts  and  abstain  from  doing  certain  other 
acts,  the  object  of  which  appears  to  have  been  to  give, 
notwithstanding  the  release,  a  right  to  Clarke  to  have 
the  benefit  of  a  certain  claim  that  had  been  already 
allowed  against  the  estate  of  Richardson, 
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'  lint  vx  Coon  is  to  ntti  ike  w^Me  of  ikos 


Waiewick       ^^  1^  coostrae  it  acccMk^  ta  ilhe  it^tahnB  of  tfe 


«f  debtor  s^ 
creditor  »■  betireeo  CiMrkt  aaMl  CsrfiMf,  as  to  leave 
entirelT  open  the  riekft  to  pnoeed  igMirt  die  attte  ef 
Mr.  Riclardum^  uftd,  anooe  ocher  —rfct of  pmtii. ifag 
f^af^^  to  coammce  tiie  fwweiit 


It  apfpesTE  to  me,  opoii  lootvg  at  the  iadeBtxirey  tint 
it  ooDtains  the  clearest  and  the  pbiorst  eicpicmonEthit 
any  person  could  use  for  the  porpoae  of  leleflLSiiig  eierj 
claim  apoD  the  bond,  the  pnDdpal,  interest,  pemhr, 
and  erery  matter  that  could  poBsibly  aiiae  oat  of  it.    I 
think  that  there  is  no  foundation  vhaterer  for  the  pn>- 
position  that  a  release  ooold  be  giren  to  the  surety 
without  dischaiging  the  priodpal,  iu  a  case  of  a  joint 
bond,  because  it  appear?,  in  the  bond,  that  one  party  is 
the  surety  and  the  other  is  the  principal.    The  only 
point,  if  any,  that  can  be  urged  with  the  remotest  pros- 
pect of  success,  is  that  there  appears  sufficient,  on  the 
ftce  of  the  instrument,  to  call  upon  the  Court  to  coa- 
strue  the  release,  not  as  a  release,  but,  merely,  as  t 
covenant  not  to  sue.     I  think,  when  the  language  of  the 
instrument  comes  to  be  considered,  it  is  impoeaible  to 
doubt  that  its  intention  was  to  release  the  debt,  the  pe- 
nalty, the  interest,  the  bond  and  everything  arising  upon 
it.     And,  when  you  come  to  look  at  the  words  which 
have  been  referred  to  as  c<»tiolling  the  effect  of  the 
release,  I  own  that  it  appears  to  me  to  be  excessively 
doubtful,  whether  they  were  intended  to  operate  so  as  to 
justify  the  bringing  of  an  action  at  law.     As  I  read  the 
instrument,  I  have  the  strongest  impression  that  the 
parties  never  did  intend  such  an  action  to  be  brought; 
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but  that  all  that  they  meant  was  to  keep  alive  (if  they 
could  do  so  consistently  with  their  releasing  the  debt) 
the  proof  or  claim  that  had  been  made^  in  respect  of  the 
bond,  against  the  estate  and  effects  of  John  Dingley 
Richardson.  I  think  my  brother  Parkers  solution  of 
the  difficulty  is  very  likely  to  be  the  true  one,  namely, 
that  the  fmmer  of  the  instrument  was  not  at  all  aware 
that  a  satisfaction  of  a  bond  by  a  surety,  extinguishes  it 
all  t(^ether ;  and  it  may  be  that  the  framer  of  the  instru- 
ment thought  that  he  could  extinguish  the  debt  as 
against  the  surety,  wid  yet  keep  alive  certain  claims 
against  the  principal. 
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I  must  say  that  the  more  I  look  at  the  expressions 
used  in  the  indenture,  the  more  I  am  satisfied  that  the 
parties  did  not  intend  or  contemplate  the  bringing  of  an 
action  at  law ;  and  that  all  that  tliey  meant  was  to  keep 
alive  the  proof  or  claim  against  Richardson^s  estate. 

On  those  grounds  I  am  of  opinion  that  this  release  is 
not  controlled  by  the  expressions  that  are  used  in  it  for 
the  purpose  of  giving  effect  to  that  proof  or  claim : 
and,  therefore,  there  must  be  judgment  for  the  De- 
fendant. 


Mr.  Baron  Parhe : 

I  am  entirely  of  the  same  opinion  with  the  Chief 
Baron  on  this  question. 

There  is  no  doubt  at  all  that  a  release  of  one  of  two 
joint  and  several  obligors,  is  a  release  of  both ;  nor  is 
there  any  doubt  that  the  first  witnessing  part  of  this  in- 
strument is  a  release  of  one  of  two  joint  and  several 
obligors.     The  only  question  is  what  is  the  true  con- 
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1S45.  Biraction  to  be  put  upon  the  whole  of  tbe  iybUuient; 

whether  the  words  of  the  rdeaaing  put  are  so  umliiwl 

by  the  ooatext,  as  to  induce  us  to  bdiere  ibmt  Ike  potf 

„        "'  did  not  meati  the  instniment  to  operate  w  m  relcMeb    I 

R1CHARD8011.         ^     .  ,      .    .  .        ^ 

perfectly  agree  that  it  is  a  qnestioii  of  coostnictioB  on 

the  authority  of  the  cases  cited  by  the  PiaialiflTs  coi 
sel  (beginning  with  the  case  in  2  Ralle's  Abridgineity 
p.  400) ;  and  that  you  may  kxik  at  tbe  redtals  to  mt 
what  the  intention  of  the  parties  to  the  iBstnuBeni  was. 
Tbe  case  of  PayUr  v.  Hcmerskamif)  and  the  sevoal 
other  authorities  cited  for  the  Plaintiff,  were  of  tke  tune 
description.     There  the  recitals  controlled  the  pertkslar 
words  of  the  deed,  and  showed  that  though,  prima  fiekf 
there  was  a  release  of  every  debt,  there  web  an  iutentioo 
to  release  only  one.     So  also  I  might  accede  to  the 
authority  of  the  case  of  SoUy  v.  Forbe$,  that,  although 
the  wordy  ^  release'  is  used,  yet  the  context  may  show 
that  it  was  not  meant  to  be  used  in  its  absolute  sense. 
In  that  case  there  was  a  release,  which,  up  to  a  certain 
point,  was  the  same  as  tbe  release  here ;  and  then,  at 
the  close  of  the  very  clause  containing  the  release,  there 
was  a  provision  tliat  it  was  to  be  except  and  subject 
nevertheless  to  the  provisoes,  declarations  and  agree- 
ments thereinafter  contained.     So  that  the  very  release 
itself  was  qualified  by  the  words  of  the  context.    Then 
the  context  showed,  clearly^  that  it  was  intended  to  bring 
a  joint  action  against  the  person  who  paid  the  uKmej 
and  was  released ,  and  the  other  party.     And  the  coi- 
structioii  put  by  the  Court  on  that  instrument,  was  that, 
reading  it  altogether,  there  could  be  no  doubt  of  the 
intention  of  the  parties ;  and  I  think  that  there  could  be 
none. 

(/)  4  Mau.  &  Scl.  423.   Sec  also  Simons  ▼.  Johnson,  3  Barn. 
&  Ado).  17j. 
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Now  I  am  to  ask  myself  whetberi  on  reading  this 
inatruBient,  I  am  satisfied  tliat  the  mientioD  of  the 
pafties  was  that  it  was  merely  to  prev^it  the  re- lessor 
ffom  bringing  an  action  against  Cttrlinff,  who  fiaid  the 
money*  I  eaonot  come  to  that  oonclnsion.  I  see 
Bolfamg  in  the  context  sufficiently  strong  to  qualify  the 
eifHress^  stipulations  of  the  party  to  be  released^  which 
ai»  contained  in  the  deed  itself:  and  I  cannot  help  think-* 
ing  tiiat  such  was  not  the  real  intention  of  the  parties ; 
bnt  that  they  supposed  that  the  claim  which  had  been 
made  and  allowed  in  Chancery,  might  continue  in  force, 
though  the  bond  itself  was  discharged.  I  have  no  doubt, 
in-  my  own  mind,  that  such  was  their  intention :  at  all 
events^  I  can  by  no  means  see  clearly  that  they  meant  to 
use  the  word, 'release'  otheiwise  than  in  its  common. 
and  ordinary  sense.  I  cannot  construe  the  deed  as 
being,  simply,  a  covenant  not  to  sue  Curling :  and,  for 
these  reasons,  I  think  tliat  our  judgment  ought  to  be  in 
favour  of  the  Defendant. 


1845. 
Warwick 

Richardson. 


Mr.  Baron  Rolfe : 
I  am  of  the  same  opinion  as  my  learned  brotliers. 


With  regard  to  most  of  the  cases  that  were  cited  for 
the  Plainti£fs,  all  that  was  decided  by  them  was  that, 
when  you  have  to  determine  the  question  what  is 
released  by  the  instrument  under  consideration,  you  are 
not  concluded  by  the  circumstance  that  the  words  of  it 
are  general  words,  releasing  all  claims  and  demands ; 
but,  taking  those  words  in  connexion  with  the  context, 
you  may  say  that  they  were  not  intended  to  have  their 
full,  legal  effect.  Where,  however,  parties  have  used 
words  that  have  a  technical,  legal  meaning,  you  ought 
to  see,  very  distinctly,  that  they  were  not  intended  to  be 
used   in  their  legal  sense,  before  you  cut  down  their 

X  4 


300 


CASES    IN   CHANCERY. 


1845. 
Warwick 

V. 
RlCUARDSOH. 


legal  meaning.  In  the  case  of  Solly  ▼•  Forbes,  there 
could  be  no  doubt  that  the  parties,  when  they  released 
A,,  intended  not  to  prejudice  their  right  to  sue  JB.,  his 
copartner ;  and,  as  they  could  not  sue  B.  without  suing 
A.  at  the  same  time,  the  Court  of  Coiamon  IMeas  held 
that  the  release  was  not  a  bar  to  the  adioo  whieh  the 
Plaintiffs  had  brought  against  il.  as  well  ua  £•  How 
does  that  case  apply  to  this?  Here  thero  is  an  absolute, 
unqualified  release  to  Cmrlinyi  and  all  that  is  relied 
upon  as  showing  that  that  rriease  was  not  intended  to 
have  its  full,  legal  operation  and  effect,  is  the  covenant 
by  the  releasing  party,  which  is  found  in  the  subsequent 
part  of  the  instrument,  that  he  will  stand  possessed  of 
a  certain  part  of  the  sum  claimed  and  allowed  in  Chan- 
cery and  of  the  securities  for  it,  in  trust  for  Cwrtbug, 
and  that  he  will  use  his  utmost  endeavours  to  obtain 
payment  of  that  sum.  That  is  consistent  with  hit 
having  released  Curling :  and,  having  released  CurUng, 
he  has  released  Richardson.  Consequently  he  has  00 
right  of  action  against  Richardson  or  his  representa- 
tive ;  but  must  resort  to  some  other  mode  of  obtaining 
redress. 


It  seems  to  me  that  the  case,  when  it  is  understood, 
admits  of  no  doubt  whatever. 
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ASKEW  t?.  PEDDLE.  1844: 

4th  Nov. 

1  HE  45th  General  Order  of  April  1 828,  nuthorizes       Mistake  in 
clerical  mistokes  in  decrees,  or  decretal  orders,  or  errors  decree. 

arisinc:  from  any  mcetdental  slip  or  omission,  to  be  cor-      ^t'^^^T^j* 

f  .  .  .         ,    /.        .       1  ^^  Orders. 

rected,  upon  petition,  at  any  traie  before  inrolment.  _ 

Under  that  Order,  a  petition  was  presented,  by  one  of  Mistake  in  a 
the  Defendants  in  this  cause,  to  corrrect  an  ehror  in  the  ^^^^^  under 
decree,  which  was  pronounced  so  long  ago  as  the  1st  of  the  45th  Order 

December  18S7.  "'^i^?^']'''^'  -. 

Withstanding  it 

had  been  pro- 
The  decree,  after  ordering  the  estates  and  other  pro-  nounced  seven 

perty  mentioned  in  the  pleadings,  to  be  sold,  and  cause  had  been 
dii^cting  the  Mcister  to  inquire  whether  the  petitioner  heard  for  further 
had  any  and  what  lien  on  them,  concluded  in  these  directions, 
words :  "but  such  inquiries  are  to  be  without  prejudice 
to  such  lien,  if  any."  The  petition  alleged  that  the 
word,  *  inquiries,'  was  inserted,  in  the  decree,  by  mis- 
take, instead  of  the  word,  ^  sales,'  and  prayed  that  the 
decree  might  be  corrected  accordingly.  The  allegation 
in  the  petition  was  proved  by  the  production  of  the 
minutes  of  the  decree,  settled  by  the  Plaintiff's  counsel; 
and  it  appeared  that  the  solicitor  who  acted  for  the 
Plaintiff  when  the  cause  was  heard,  promised,  on  the 
error  being  pointed  out  to  him,  to  get  the  decree  cor- 
rected by  the  Registrar.  That  gentleman,  afterwards, 
retired  from  business,  on  account  of  ill  health,  and  the 
decree  remained  unaltered ;  but,  throughout  the  pro- 
ceedings in  the  Master's  office,  it  was  treated  and  acted 
upon,  on  both  sides,  as  if  it  had  been  rectified. 

The  cause  was  heard  for  further  directions  in  June 
1B44;  and  then  the  petitioner's  solicitor,  who,  up  to 
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that  time,  considered  that  the  d^ 

by  the  Registrar,  infonned  the  Pbiotiff's 

of  the  error. 


altered 


Mr.  Simri  and  Mr.  Hi$lap  Otrkt, 
petition. 


aqiported  the 


Mr.  BetheU,  Mr.  Campbell  and  Mr.  Bmiim^  oppowi 
it  OD  the  grouud  of  the  decree  haTii^  been  proDoojiced 
seven  years  ago ;  of  nuiny  aaka  having  taken  place 
under  it,  and  of  the  cause  having  been  lieard  for  further 
directions.  Tliey  contended  also  that  the  alteration 
sought  to  be  made  in  the  decree,  was  an  important  one, 
and  that  the  45th  Order  did  not  empower  the  Coart 
to  correct  any  errors  except  mere  clerical  ones. 

The  Vice-Chancellob: 

The  Order  applies,  not  only  to  clerical  mistakes,  but  also 
to  errors  arising  from  any  accidental  slip  or  omission:  and 
it  is  plain,  from  the  Plaintiff's  own  minutes,  that  there  is 
an  error  in  the  decree :  for  those  minutes  provide,  ool 
that  the  inquiries,  but  that  the  sales  directed  by  the 
decree,  shall  be  without  prejudice  to  the  lien  of  the  pe- 
titioner. There  is,  evidently,  an  inconsistency  in  saying 
that  there  shall  be  certain  inquiries,  and  yet  that  the; 
shall  be  without  prejudice  to  the  lien. 

It  seems  that  the  error  was  pointed  out  to  the  solici- 
tor who  acted  for  the  Plaintiff  when  the  cause  was 
heard,  and  that  he  promised  to  get  the  decree  altered : 
and,  no  doubt,  be  intended  to  do  so,  but  it  slipped  hb 
memory.  Unfortunately  he  is  now  in  such  a  state  of 
health  that  he  is  unable  to  explain  what  took  place  at 
the  time.  The  decree,  however,  was  acted  upon  in  the 
JUoMler'fi  oflice,  as  if  it  had  been  really  corrected ;  and, 


CASES    IN    CHANCERY. 


303 


tbe  Defendant's  solicitor  considered  that  it  had  been  set 
right,  and  did  not  discover  his  mistake,  until  the  cause 
was  heard  for  further  directions.  Fortunately,  the  order 
contains  these  words  :  **  may,  at  any  time  before  ini  ol« 
meiit,  be  corrected ;"  and  as  I  think  that  this  case  is 
embraced  by  the  Order ;  and,  as  the  purchasers  under 
the  decree,  will  not  be  affected  by  the  alteration,  I  shall 
make  the  order  that  is  asked  by  the  petition. 


1844. 


1844: 
19th  and  20th 

Nov. 


Vendor 

and  purchaser. 

Title. 


AVARNE  V.  BROWN. 

1  HIS  was  a  suit  for  specific  performance  by  the  vendor 
of  an  estate  against  the  purchaser. 

The  bill  was  filed  on  the  25th  of  November  1834. 

An  abstract 

It  appeared,  by  the  first  abstract  delivered  by  the  "^ „7table*fee 

Plaintiff,  that,  under  a  conveyance  made  in  1825,  the  be  in  the 

fee  simple  of  the  estate  was  vested  in  John  Salt,  in  trust  vendor,  and  the 

for  the  Plaintiff,  his  heirs  and  assigns ;  and  that,  in  May  ^^Iq  ^.  as  a 

of  the  same  year,  the  Plaintiff  and  Salt,  demised  the  mortgagee  for 

estate,  by  way  of  mortgage,  to  Sarah  Powell,  for  1,000  3u'J™t\h"ereto, 

years,  for  securing  4,000/.  and  interest :  and,  the  Master,  in  b,  in  fee. 

under  the  impression  that  the  title  was  correctly  repre-  %  ^  supple- 

sented  by  the  abstract,  reported  in  favour  of  it.  j^  appeared 

that,  before  the 
first  abstract  was  delivered,  A,  assigned  the  mortgage-money 
to  B.  and  was  declared  a  trustee  of  the  term  for  him,  and 
that  he  had  since  died  intestate ;  that  his  father,  who  first  took 
out  administration  to  him,  was  also  dead,  and  that  he  remained 
unrepresented  for  some  years;  after  which  S.  took  out  admi-^ 
nistration  to  him. 

Held  that  the  first  abstract  showed  a  complete  title ;  the  tracfng 
of  the  title  to  the  legal  estate,  being  matter  of  conveyance 
merely. 


A YARNS 


304  CASES   IN   CHANCERY. 

i844«  Afterwards  certain  facts  relating  to  the  title  (wbicb 

are  mentioned  in  the  Master*s  report  after  stated)  were 
discovered;  in  consequence  of  which  the   I>efendant 

J.  obtained  an  order  dated  the  13th  of  July  1849,  by 

which  it  was  referred,  to  the  Miuier,  to  inquire  and 
state  whether,  having  regard  to  the  affidavit  of  the 
Defendant^  sworn  on  the  26th  of  July  1842*,  there  had 
been  a  complete  title  made  to  the  estate ;  and  wfaethCT 
a  proper  conveyance  thereof  had  been  executed'  by  all 
necessary  parties ;  and  when  such  titU  was  shmsn  and 
such  conveyance  executed. 

On  the  14th  of  March  1844,  the  Master  made  hii 
report  in  obedience  to  that  order;  whereby  he  found 
that,  by  an  order  of  the  4th  of  March  1835,  it  was 
referred  to  him  to  inquire  and  state  whether  a  good  title 
could  be  made  to  the  farm  and  lands  in  the  pleadiogi 
mentioned ;  and,  in  case  he  should  find  that  a  good 
title  could  be  made,  he  was  to  state  at  what  time  such 
title  was  first  shown :  that  he  made  his  report  in  por^ 
suance  of  that  order,  on  the  15th  of  June  1836,  and, 
thereby,  certified  that  a  good  title  could  be  made,  and 
that  such  good  title  was  first  shown  prior  to  the^filuig 
of  the  Plaintiff's  bill:  that  the  report  was  afterwards 
confirmed :  that,  at  the  time  he  made  his  said  report,  it 
appeared,  by  the  original  abstract  laid  before  him,  that 
the  legal  estate  in  fee  simple  was  vested  in  John  Suit, 
and  that  the  legal  estate  in  the  term  of  1,000  years,  was 
vested  in  Sarah  Powell :  that  the  draft  conveyance  was 
prepared  upon  the  assumption  that  the  title  so  repre- 
sented by  the  original  abstract,  was  correct :  and  that, 
after  it  had  been  forwarded  for  perusal,  it  appeared  that 

*  The  papers  with  which  the  Reporter  was  furnished,  did 
not  contain  this  affidavit.  It,  most  probably,  vcntied  the 
facts  alluded  to  above  and  stated  in  the  Master's  report. 
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John  Salt  had  died,  a  bachelor  and  intestate,  on  the 
23d  of  January  1829»  which  was  before  the  fiUng  of  the 
Plaintiff's  bill :  that  evidence  was  given,  in  compliance 
with  the  requisitions  of  the  purchaser,  that  William  Salt 
was  the  eldest  brother  and  heir-at-law  of  John  Salt : 
that,  after  the  draft  conveyance  was  so  forwarded,  a  sup- 
plemental abstract  of  a  deed  dated  the  18th  day  of 
August  1825,  was  delivered,  by  which  it  appeared  that 
the  4,000  /.  was  assigned  to  John  Salt,  his  executors  &c., 
and  it  wag  declared  that  Sarah  Potoell,  her  executors  Sec. 
should  stand  possessed  of  the  term  in  trust  for  John 
Salt,  his  executors  &c. :  that,  on  the  12th  of  February 
1829,  letters  of  administration  to  J.  Salt  were  granted  to 
his  father :  that  the  father  died  in  December  1834,  and 
letters  of  administration  de  boms  nan  of  the  son,  dated 
the  18th  of  July  1838,  were  granted  to  Charles  Salt. 
Tbe  Master  certified  that  he  was  of  opinion  that,  having 
fegard  to  the  Defendant's  affidavit  sworn  the  26th  of 
July  1842,  there  had  been  a  complete  title  made  to  the 
estate ;  and  that  a  proper  conveyance  thereof  had  been 
executed  by  all  necessary  parties,  and  that  such  title 
was  shown  in  or  about  July  1838,  and  that  such  con- 
fBeytoce  was  executed  on  the  18th  of  May  1830. 

In  consequence  of  the  Master  having  reported  that 
a  good  title  to  the  estate  was  shown  at  a  time  which 
was  subsequent  to  the  filing  of  the  bill,  the  Plaintiff 
excepted  to  his  report 

Mr.  Stuart  and  Mr.  Cayley  Shadwell,  in  support  of 
tbe  exception,  contended  that  a  good  title  was  shown  by 
the  first  abstract ;  inasmuch  as  that  abstract  showed  the 
existence  of  the  mortgage,  and  that  the  legal  estate  in  fee 
was  vested  in  John  Salt,  and  the  equitable  estate  in  fee, 
in  the  Plaintiff;  and  that  the  facts  afterwards  disclosed 
were  matters  of  conveyance  and  not  of  title.    They  cited 


1844. 
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1844.  Wynne  t.  Griffith  (a) ;  Berkeky  t.  Damh  (6) ;  8  Sogd. 

^        *        '     Vend.  p.  40  ;  Jumptom  v.  Piichen  (<?) ;  and  Lord  Brof- 

^  ^'  tbe  question  when  the  abstract  was  complete,  the  ab- 

stract  is  complete  whenever  it  appears  that,  Bpon  certain 
acts  doncy  the  legal  and  eqaitable  estates  will  be  in  tbe 
purchaser." 

Mr.  Beihell  and  Mr.  BUimi,  in  support  of  the  report, 
said  that  an  abstract  was  not  complete  until  it  showed 
that  the  vendor  had  entire  dominion  over  the  estate: 
that,  in  the  present  case,  it  appeared  that  the  legal  fee 
was  not  in  the  person  in  whom  the  original  abstract 
represented  it  to  be ;  that  that  person  havii^  died,  it 
became  necessary  to  prove  that  he  died  intestate  and 
unmarried  and  who  was  his  heir ;  all  which  were  nut- 
ters, not  of  conveyance,  but  of  title,  and  rendered  another 
reference  as  to  title,  necessary :  that  it  was  laid  down 
in  Wynne  v.  Griffith^  that,  where  the  legal  fee  is  out- 
standing and  the  abstract  does  not  show  in  whom  it  is 
vested,  the  objection  is  a  matter  of  title  and  not  of  con- 
veyance :  and,  moreover,  that  the  original  abstract  r^ 
presented  that  Sarah  Powell  was  the  person  in  whon 
the  term  of  1,000  years  was  bene6cially  as  well  as 
legally  vested ;  whereas,  before  that  abstract  was  deli- 
vered, she  had  assigned  the  mortgage-money  to  John 
Sail ;  but  the  deed  of  assignment  did  not  appear  upon 
the  abstract,  and  therefore,  the  Defendant,  relying  od 
tbe  title  as  shown  by  the  first  abstract,  might  have  paid 
part  of  his  purchase-money  to  her  in  discharge  of  the 
mortgage ;  which,  if  he  had  done,  he  would  have  beea 
liable  to  pay  it  over  again :  and  that,  in  fiict,  there  was 
no  person  who  could  receive  tbe  mortgage-money  and 

(a)  1  Ru88.  283.  (c)  1  Coll.  13. 

(6)  16  Ves.  380.  (rf)  B  Ves.  417 ;  see  436. 
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give  a  discharge  for  it  when  the  Master  approved  of  the  1844. 

title  as  shown  by  the  original  abstract;  for  Salt's  father, 

who  bad  taken  ont  administration  to  him,  was  then 

dead^  and  Soli  remained  unrepresented  for  several  yeani        Baowkr. 

afterwards. 

Mr.  Stuartf  in  reply^  said  that  it  was  matter  of  title 
to  show  that  the  equitable  fee  was  vested  in  the  vendor ; 
w4iif:h  the  Plaintiff  had  done  by  his  original  abstract ; 
but  that  it  was  mere  matter  of  conveyance  to  trace  the 
title  to  the  outstanding  legal  estate,  whether  that  estate 
vas  in  fee  or  for  a  term  of  years ;  and  that  the  propo- 
sition cited  from  the  report  of  Wynne  v.  Griffith^  was 
stated  rather  more  broadly^  in  the  marginal  note,  than 
the  judgment  authorized. 

The  Vice-chancellor  observed,  in  the  course  of  the 
argument,  that  the  case  of  Wynne  v.  Griffith  differed, 
essentially,  from  'the  case  put  by  Sir  Edward  Sudden, 
2  Vend.  p.  40 :  for,  in  Wynne  v.  Griffith,  it  was  imcer- 
tain  in  whom  the  legal  fee  was  vested  ;  whereas,  in  the 
case  put  by  Sir  Edward  Sugden,  the  legal  fee  was  vested 
in  a  defined  person. 

At  the  conclusion  of  the  argument. 

His  Honor  delivered  the  following  judgment : 
This  is  a  very  plain  case. 

The  state  of  the  title  as  shown  by  the  first  abstract, 
was  as  follows.  The  legal  fee  appeared  to  be  vested  in 
JcAn  Salt,  subject  to  a  term  of  1,000  years,  which  was 
represented  to  be  vested  in  Sarah  Powell. 

The  bill  in  this  Cause  was  filed  on  the  2&th  of  No* 
vember  1834 :  and  it  appeared,  by  the  supplemental 
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1844.  abstract^  that  John  Salt  died  before  the  bill  was  filed, 

*        "       ^      and  that  his  father[wa8  his  admiDistrator,  and  his  brother, 
AvARNE         WilUamy  his  Tieir;  and  that,  in  July  1838,   letters  of 
'  administration  dc  bonis  non  of  John  Salt,  were  granted 

to  Charles  Salt.  It  further  appeared  by  the  supple- 
mental abstract,  that,  by  a  deed  dated  the  18th  of 
August  1825,  Sarah  Powell  declared  heoself  to  be  a 
trustee  of  the  term  of  1,000  years,  for  John  Salt.  The 
question  then  is,  whether  the  abstract  which  first  of  all 
disclosed  those  facts*,  disclosed  a  good  title. 

It  appears  to  me  that,  when  an  abstract  shows  that 
the  equitable  title  is  vested  in  the  vendor,  and  that  the 
legal  estate  in  fee  and  a  mortgage  term  are  outstanding 
in  certain  persons,  it  shows  a  good  title :  and,  though  the 
owner  of  the  legal  estate  in  fee,  or  the  termor  and  the 
person  representing  him,  may  subsequently  die,  yet  that 
a  good  title  is  shown  when  it  is  shown  that  the  vendor 
has  the  whole  equity,  and  in  what  person  the  outstand- 
ing portion  of  the  legal  estate  is  vested. 

The  case  of  Wynne  v.  Griffith  appears  to  me  to  he 
right,  so  far  as  it  goes ;  because  it  is  quite  manifest  that 
there  was  a  grave  question  whether  the  lease  and  re- 
lease which  had  been  executed  by  the  four  parties  to 
whom  the  power  of  appointment  was  given,  did  vest  the 
legal  estate  in  the  persons  who  were  named  as  re-lessees 
in  the  release,  there  being  words  of  appointment  as  well 
as  words  of  release  in  the  operative  part  of  that  deed. 
On  the  first  argument  in  that  Cause,  it  was  objected  that 
it  did  not  appear  in  whom  the  legal  estate  was  vested ; 
and  Lord  Gifford,  M.  R.  thought  that  it  was  an  ob- 
jection to  the  title  \  and  his  Lordship  thought  it  right 

*  The  whole  of  the  above  facts  was  not  disclosed  by  the 
first  abstract. 
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to  send  a  case  for  the  opinion  of  the  Court  of  Common  1844. 

Pleas;  and  the  learned  Judges  of  that  Court  certified 

that  the  legal  fee  did  not  vest  in  the  re-lessees  (e).  When 

the  Cause  came  on  to  be  again  argued  on  the  return  of        Browx 

the  certi6cate.  Lord  Gifford  thought  it  right  to  send  the 

case  to  the  Court  of  Queen's  Bench  (/) ;  and  the  learned 

Judges  of  that  Court  certified  in  the  same  way  as  the 

Judges  of  the  Court  of  Common  Pleas  had  done ;  and 

then  there  was  an  end  of  the  objection. 

The  case  of  Wynne  v.  Griffith  seems  to  me  not  to 
be  inconsistent  with  the  proposition,  laid  down  by  Sir 
Edward  Sugden,  that,  if  the  seller  has  vested  in  him» 
legally  or  equitably,  all  the  interest  in  the  estate,  it  can 
not  be  objected,  to  the  Master's  report  in  favour  of  the 
title,  that  the  legal  estate  is  outstanding,  although  in  a 
lunatic  against  whom  no  commission  has  issued  (^); 
that  is,  the  right  to  call  for  the  legal  estate  being  shown 
to  be  in  the  seller,  and  the  legal  estate  being  shown 
to  be  vested  in  A.  JB.,  it  is  no  objection  to  the  title  that, 
on  account  of  A.  B.  being  a  lunatic,  some  expense  must 
be  incurred  in  getting  the  legal  estate  out  of  him.  But 
in  Wymie  v.  Griffith,  it  was  not  certain  in  whom  the 
legal  estate  was  vested :  and,  in  that  respect,  that  case 
differs  from  the  case  put  by  Sir  £.  Sugden. 

I  thought  it  right  to  have  the  question  in  this  case 
ftilly  discussed,  in  order  that  it  might  not  be  thought 
that  the  Court  had  disposed  of  it  hastily.  And  my  de- 
liberate opinion  is  that  I  should  be  upsetting  the  clear 
rule  of  law  if  I  were  to  decide  in  favour  of  the  opinion 
expressed  by  the  Master ;  and  therefore  I  shall  allow 
the  exception. 

(f)  See  3  Bing.  179.        (/)  See  5  Bam.  &  Cress.  923. 

(g)  2  Vend.  p.  40. 

Vol.  XIV.  y 
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1844:  CRADDOCK  V.  PIPER. 

3d  December. 

Vendor  1  H  E  estates  of  Robert  Piper y  consistingy  in  part,  of 

and  purchaser.  lands  at  Hartoft  in  Yorkshire^  had  been  sold,  under  the 

»,l[!*\f^k/^  decree  in  this  cause,  for  payment  of  his  debts.    JR.  Piper 
had  devised  his  Hartoft  estate  to  his  second  son,  who 

A.  devised  his  surrived  him  but  afterwards  died  intestate ;  whereupon 

h\»  second  son  ^'^^*  estate  descended  to  Nicholas  Piper,  the  elder  brother 

wlio  survived  of  the  devisee, 
hiiu,  and,  after- 
wards died  in- 

tesiate;  where-  After  the  commencement  of  the  suit,  several  judg- 

upon  tlic  estate  ments  were  entered  up  and  registered  against  Nicholas 

N.  his  elder  Piper:  and,  as  those  judgments  remained  unsatisfied, 

brother.  the  purchaser  of  the  Hartoft  property,  objected  to  the 

ending  a  suit  ^j^j^ ,  yp^^^  which  the  Master  was  directed  to  inquire 

^.'h  creditors,  whether  a  good  title  could  be  made. 

judgments  were 

entered  up  mi       nr                        j  •       1                •                 «                 t 

o«^ainst  N.  ^  "®  Master  reported  m  the  negative,  on  the  ground 

whieh  remained  that,  although  the  creditors  of  the  testator  had  priority 

"he'l^iuu^^^^^  ^^^"^  the  judgment  creditors  of  the  son,  yet,  as  the  latter 

together  with  were  not  parties  to  the  suit  and,  consequently,  were  not 

the  testator's  bound  by  the  proceedinors  in  it  nor  compellable  to  join 

other  estates  .                                                                   . 

was  sold  under  '"  *'^^  conveyance  to  the  purchaser,  if  the  purchase  were 

the  decree  in  completed  before  the  judgments  were  satisfied,  the  pur- 

tiie  suit,  tor  chaser  would  run  the  risk  of  havin^c  eleqits  sued  out 

payment  01  his  o       i^                      ^ 

debts.  and  could  not  obtain  relief  except  by  filing  a  bill  for  an 

Held  that  injunction. 
M's  judgment 
creditors  were 

n.»oessary  par-  The  Plaintiffs  excepted  to  the  report. 
ties  to  tlie  con- 
veyance oftlie  estate  at  //.,  and,  as  they  could  not  be  compelled 
to  join  in  the  conveyance,  because  they  were  not  parties  to  the 

suit,  tliat  a  good  title  could  not  be  made  to  the  estate. 
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Mr.  James  Parker  and  Mr.  Sidebottom,  in  support  1844. 

of  the  exception : 

rhe  existence  of  the  judgments  is  not  an  objection  to 

!  title.    The  estate  having  been  sold  under  the  decree,  Pii»er. 

pay  the  creditors  of  Robert,  their  claims  are  para- 

unt  to  the  claims  of  both  Nicholas  and  his  ci^di- 

9*    Neither  he  nor  they  can  take  anything  in  the 

Gite,  until  the  debts  of  Robert  are  paid  in  full.     In 

first  place,  it  is  by  no  means  clear  that  the  judgment 
ditors  of  Nicholas,  could,  even  at  law,  issue  execution 
dnst  the  estate,  for  the  debts  of  Nicholas.  The  estate 
I  been  sold,  under  the  decree  of  this  Court,  for  pay- 
it  of  the  debts  of  Robert ;  and,  therefore,  his  creditors 
'6  got  an  equitable  execution  against  the  estate.  The 
srest  of  the  j  udgment  creditors  too,  arose  pendente  lite. 
The  Vice-Chancellor:  Do  you  mean  to  say  that,  when 

estate  was  in  the  hands  of  Nicholas,  a  judgment 
Jitor  of  his,  could  not  have  taken  it  under  an  elegit  ?] 
Ifot  if  a  specialty  creditor  of  Robert,  had  first  issued 
elegit.  The  sale  is  good  against  every  person  who 
lid  have  been  bound  by  execution  issued  against  the 
tfltor. 

3esides,  the  title  may  be  supported  on  another  ground, 
nely,  that  this  Court  will  compel  a  purchaser  to  take 
equitable  title;  This  Court  does  not  consider  an 
standing  legal  estate,  to  be  an  objection  to  title. 

It  all  events  we  submit  that  this  Court  does  not 
sider  the  possibility  of  being  molested  by  wrongful 
its  and  of  being  driven  into  equity  for  protection 
inst  them,  to  be  such  an  objection  to  title  as  a  pur- 
ser can  avail  himself  of. 

Jr.  Hethell^nd  Mr.  W,  JR.  Ellis  appeared  in  support 
he  report,  but 

Y  2 
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1844.  The  Vice-Chancelbr, mihouihesinug  them  said  : 

This  Court  will  not  compel  a  purchaser  to  take  an 
estate,  where  it  sees  that  there  is  a  probability  of  his 
Piper.  being  disturbed  in  the  enjoyment  of  it.  It  is  true  that 
the  Court  will  compel  a  purchaser  to  take  an  equitable 
title ;  but  only  where  the  legal  estate  is  outstandug 
without  any  claim  of  interest  on  the  part  of  the  persga 
in  whom  it  is  vested. 

Here  the  judgments  entered  up  against  Nickoliu 
Pipevy  give  a  right  to  the  persons  at  whose  suit  they 
were  entered  up,  to  issue  execution  against  his  estate* 
1  hose  persons  claim  under  him,  and  are  rightly  stated, 
by  the  Master,  to  be  incumbrancers  on  the  Hariofi 
estate.  That  being  so,  I  do  not  see  how  a  title  can  be 
made  to  the  estate,  without  their  joining  in  the  con- 
veyance to  the  purchaser.  If  they  had  been  parties  to 
the  suit,  they  would  have  been  ordered  to  join  in  the 
conveyance ;  but  they  are  not  parties,  and,  therefore, 
no  such  order  can  be  made. 

I  do  not  remember  the  point  to  have  arisen  before; 
but  it  appears  to  me  tliat  the  conclusion  which  the 
Master  has  come  to,  is  right;  and,  therefore,  I  shall 
overrule  the  exception. 
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LISTON  V.  JOHNSON.  3d  December. 

H  SHOWELL  made  her  will,  dated  the  12th  ^^/ 

yet  1831,  and,  thereby,  gave  to  James  Punter^      Construction. 
Johnson,  and  Richard  Gilbert,  the  sum  of  1 5,000 A  Testatrix  bv 
'cent,  reduced  annuities  :  **  part  of  a  larger  sum  her  will,  gave 

in  my  name  in  the  books  of  the  Governor  and   y^^^^^l*  re- 

duced  annui- 
y  of  the  Bank  of  England,*^  upon  trust  to  pay  ties :  <'  part  of 

a  larger  sum 
standing  in  my  name,"  to  5./,  and  3,/iOo/.  like  annuities: 
'*  being  further  part  of  such  annuities  standing  in  my  name,"  to 
J.  L.  By  her  second  codicil,  after  reciting  that,  by  her  will,  she 
had  bequeathed  15,000/.  reduced  annuities  standing  in  her  name, 
to  S.  J.,  and  that  she  was  desirous  of  making  a  further  provision  for 
J.  fV.j  another  legatee,  she  revoked  the  bequest  to  ;S'.  J,  so  far  as 
related  to  the  sum  of  (3,ooo  /. ;  **  part  of  the  8ai<l  sum  of  1 5,000  /. 
reduced  annuities,"  and  directed  her  executors,  as  soon  as  conve- 
niently might  be  afler  her  death,  to  transfer  to  J.  ff' . :  '*  the  said 
sum  of  6,000  /.  reduced  annuities  :'*  and,  after  further  reciting  that, 
by  her  will,  she  had  bequeathed  3,500/. :  *'  like  reduced  annuities," 
to  J.  L ,  and  that  she  was  desirous  of  increasing  such  bequest, 
she  thereby  revoked  the  last-mentioned  bequest,  and,  in  lieu  qfity 
gave  4,500  /. :  "  like  reduced  annuities,"  to  J.  L,  By  her  third 
codicil,  she,  in  order  that  J.  IV,  might  have  the  lull  beneHt  of  the 
bequest  of  6,000 /•  reduced  annuities  given  to  him  by  her  second 
codicil,  directed  that  such  legacy  should  not  be  subject  to  any 
deduction  for  legacy-duty  or  other  charges,  and  that  the  same 
should  be  transferred  to  him  before  and  in  preference  to  any  other 
legacies  and  bequests  given,  by  her,  out  of  or  as  part  of  her 
reduced  annuities. 

The  testatrix  had  21,300/.  reduced  annuities  standing  in  her 
name  at  the  date  of  her  will.  At  the  date  of  her  second  codicil 
that  sum  was  reduced  to  18,300/.  like  annuities:  at  the  date  of 
her  third  codicil,  it  was  reduced  to  16,700/.  like  annuities;  and, 
at  her  death,  it  was  reduced  to  16,100/.  like  annuities. 

Held  that  the  legacy  of  4,500  /.,  **  like  reduced  annuities," 
given,  by  the  second  codicil,  to  J,  L.,  was  not  a  specific,  but  a 
general  legacy ;  and  that  J,  W,  was  entitled  to  have  6,000  /.  re- 
duced annuities  transferred  to  him  out  of  the  16,100/.  like  aimui- 
ties,  without  any  deduction  or  abatement  whatsoever. 
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the  dividends  thereof  to  her  grand-daughter^  Sarah 
Ann  the  wife  of  Edward  Johnson,  for  her  separate  use, 
for  her  life,  and,  after  her  death,  to  Edward  Johttonht 
his  life,  and,  after  the  decease  of  the  ^rvivor  of  theni,to 
transfer  the  capital  to  the  children  of  Sarah  Ann  Joht- 
son.  The  testatrix  next  gave  to  the  same  trustees:  ^  tie 
sum  of  3,500  /.  like  three  per  c6ht.  teduced  tonniitres, 
being  a  further  part  of  such  annuities  sianding  in  my 
name  in  the  books  of  the  Governor  and  Company  of  the 
Bank  o(  England  "  in  trust  for  her  other  gtand-dtiughter 
Jemima,  the  wife  of  Thomas  Linscott,  for  her  separate 
use  for  her  life,  and,  after  her  decease,  in  trust  to  transfier 
the  capital  to  her  children,  and  if  she  should  not  have 
any  son  who  should  attain  twenty-one,  or  any  daughter 
who  should  attain  that  age  or  marry  under  it,  then  in 
trust  as  therein  mentioned. 


The  testatrix  next  gave  to  the  same  trustees : ''  all  my 

stock  in  the  three/>erce/<^  consolidated  annuities  thai  shall 

be  standing  in  my  name  in  the  books  of  the  Governor  and 

Company  of  the  Bank  of  England  at  the  time  of  mi/ 

decease,*'  in  trust  to  pay  the  dividends  to  her  sister  JEstker 

Williams,  for  the  separate  use  of  Esther  fi^iUiams  and 

of  her  son  James  Williams  during  her  life,  and,  after  her 

decease,  in  trust  to  transfer  the  capital  to  James  William 

absolutely :  and,  after  giving  some  pecuniary  legacies 

to   different  persons,  and  her  furniture,  plate  &c.  to 

Esther  Williams  and  Sarah  Ann  Johnson,  she  bequeathed 

the  residue  of  her  estate  and  effects  to  Sarah  Ann  Joht- 

son,  absolutely,  for  her  separate  use. 


First  codicil. 


The  testatrix,  by  a  codicil  dated  the  21st  of  No- 
vember 1833,  after  reciting  the  bequest  which  she  had 
made,  by  her  will :  *'  of  all  my  stock  in  the  three  per  cent. 
consolidated  annuities  that  should  be  standing  in  my 
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name  in  the  books  of  the  Governor  and  Company  of  the 
Bank  of  England  at  the  time  of  my  decease/'  to  the 
trustees  in  trust  for  Esther  and  James  Williams,  revoked 
that  bequest  and  the  trusts  consequent  thereon ;  and,  in 
place  ai)d  stead  thereof^  gave  : ''  ail  my  stock  in  the  three 
per  cent,  consolidated  annuities  that  shall  be  standing  in 
my  name  in  the  books  of  the  Governor  and  Company  of 
the  Bank  oi  England  at  the  time  of  my  decease,''  to  the 
trustees,  in  trust  to  pay  the  dividends  thereof  to  Esther 
WilUams^  for  her  separate  usc«  for  her  life,  and,  after  her 
decease,  in  trust  to  transfer  one  moiety :  ^'  of  the  said 
last-mentioned  consolidated  annuities  that  shall  be  stand- 
ing in  my  name  in  the  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England  as  aforesaid  at  the  time 
of  my  decease/'  to  James  Williams  absolutely  \  and,  in 
trust  to  pay  the  dividends  of  the  other  moiety  of  the 
last-mentioned  consolidated  annuities :  ''  that  shall  be 
standing  in  my  name  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England  at  the  time  of  my 
decease/'  to  Jemima  Ldnscott,  for  her  separate  use,  for 
life,  and,  after  her  decease,  to  stand  possessed  of  the 
capital  of  that  moiety,  in  trust  for  her  children. 


V, 

Johnson. 


The  testatrix  made  a  second  codicil,  dated  the  21st  Second  codicil, 
of  AfMil  1837,  and  in  the  following  words :  ''  Whereas, 
by  my  said  will  and  the  duplicate  thereof,  I  have  given 
and  bequeathed  unto  James  Punter ,  Edward  Johnson 
and  Richard  Gilbert,  my  trustees  and  executors  thereby 
appointed,  the  sum  of  15,000/.  three  per  cent,  reduced 
anntuties  standing  in  my  name  in  the  books  of  the  Gover- 
nor and  Company  of  the  Bank  of  England,  upon  certain 
trusts  for  the  benefit  of  my  grand-daughter  Sarah  Ann 
Johnson  and  her  husband  the  said  Edward  Johnson,  and 
the  child  and  children  of  my  said  grand* daughter;  and 
I  am  desirous  of  making  a  further  provision  for  my 
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nephew^  James  Wittiamg,  son  of  my  sister  Efiher  WU- 
Hams :  Now  I  do  hereby  revoke  such  gift  and  bequest  so 
far  as  relates  to  the  sum  of  6,000  /.,  part  of  ihe  said  sum  o^ 
1 5,000  /.  three  per  cent,  reduced  annuities,  and  do  declare 
it  to  be  my  wilt  and  do  direct  my  said  trustees,  as  sooa 
as  conveniently  may  be  after  my  decease,  to  assign  or 
transfer  unto  the  said  James  WiViamSf  bis  executors  or 
administrators,  the  said  sum  o/* 6,000/.  three  per  cent,  rr- 
duced  annuities,  to  be  received  and  held  by  him  or  them 
absolutely,  and  free  from  control:  and,  sobject  thereto, 
I  do  confirm  the  said  bequest  and  the  trusts  thereof  ts 
declared  by  my  said  will  and  the  duplicate  thereof. 


"•  And  whereas,  by  my  said  will  and  duplicate,  I  have 
given  and  bequeathed,  unto  my  said  trustees,  the  sum 
of  3,500/.  like  three  per  cent,  reduced  annuities,  upon  cer- 
tain trusts  for  the  benefit  of  my  grand-daughter  •/fmtiiKi 
Linscott  and   her  child  or  children,  with   remainders 
over,  and  I  am  demons  of  increasing  sttch  bequest :  Now 
I  do  hereby  revoke  the  last*mentioned  gift  and  bequest, 
and,  fit  lieu  thereof,  I  give,  devise  and  bequeath  unto 
my  said  trustees,  their  executors,  administrators  and  as- 
signs, the  sum  of  4,500/.  like  three  per  cent,  reduced  afh 
nuities,  to  hold  to  them,  my  said  trustees,  their  executors, 
administrators  and  assigns,  upon  the  same  trusts  and 
for  the  same  intents  and  purposes  as  are,  bjf  my  said 
will  and  duplicate,  declared  in  respect  of  the  said  sum  of 
3,500/.  three  per  cent,  reduced  annuities."     The  testatrix 
then  gave  certain  parts  of  her  furniture  to  Jemima  iMh 
cott,  and  the  remainder,  to  Esther  Williams  and  Sarah 
Ann  Johnson ;  and,  subject  to  the  alterations  made  in 
her  will  and  duplicate  by  the  gifts  and  bequests  and 
directions  made  by  the  codicil  now  in  statement,  she 
confirmed  her  said  will  and  duplicate  in  all  respects 
whatsoever. 
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The  testatrix  made  a  third  codicil  dated  the  16th 
January  1838,  in  the  following  words :  **  This  is  a  se^ 
cond^  codicil  to  the  last  will  aud  testament  and  a 
duplicate  thereof,  dated  the  12lh  day  of  October  1881, 
of  me  Sarah  SkowelL  Whereas  I  have,  at  several  times 
antecedent  to  the  day  of  the  date  hereof,  given,  to  my 
nephew  James  Willianuf,  several  sums  of  money  and 
other  property,  and,  in  order  to  prevent  the  happening 
of  any  dispute  respecting  the  same  after  my  decease, 
and  that  my  said  nephew  may  have  the  full  benefit  of 
fhe  bequest  of  the  legacy  of  6,000/.  three  per  cent,  re- 
duced annuities,  given  to  him  by  the  first  f  codicil  to  my 
said  will ;  it  is  my  will  and  I  hereby  direct  that  such 
legacy  shall  not  be  subject  to  any  deduction  for  legacy 
duty  or  other  charges,  and  that  the  same  shall  be  as- 
signed or  trans/erred  to  him  before  and  in  preference  to 
any  other  legacies  and  bequests  given  by  me  out  of  or  as 
part  of  my  three  per  cent,  reduced  annuities ;  and,  in  ad- 
dition thereto,  I  give  and  bequeath  to  my  said  nephew, 
all  sum  and  sums  of  money  which  he  may  owe  me,  or 
for  which  I  may  have  become  security  for  him,  on  any 
account  whatsoever,  at  or  upon  the  time  of  my  decease. 
•  •  •  •  And,  except  as  herein  directed,  I  confirm 
my  said  will  ejMdi  first  codicil/' 


1844. 
Johnson 

Johnson. 
Third  codicil. 


The  testatrix  made  a  fourth  codicil,  dated  the  17th  Fourth  codicil. 
of  May  1888,  and  in  the  following  words:  ''  This  is  a 
third  :^  codicil  to  the  last  will  and  testament  of  me, 
Sarah  ShowelL  I  hereby  give,  devise  and  bequeath  to 
my  nephew,  James  Williams,  in  my  said  will  and  the 
two  previous  codicils  respectively  mentioned,  the  sum  of 


•  This  codicil  was,  in  fact,  the  third. 

+  That  legacy  was  given  by  the  second  codicil. 

^  It  was,  in  fact,  the  fourth. 


Johnson 

V. 
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1844.  1,000/.  clear  of  legacy  duty,  in  addition  to  tlie  other 

gifts  and  bequests  given,  by  me,  to  him  in  and  by  my 
said  will  and  codicils ;  and  [  direct  my  executors  to 
I     '''  raise  and  pay  such  sum  of  1,000/.,  to  my  said  nephew 

or  his  assigns,  within  two  calendar  months  next  after  my 
decease,  oui  of  my  said  three  per  cent,  reduced  OHMuiiia, 
before  any  other  charges  thereon :  and  I  hereby  confirm 
my  said  will  and  codicils  in  all  respects  however." 

llie  testatrix  died  on  the  18th  of  May  1838. 

Master^s  repoii.      The  Mastery  in  obedience  to  an  order  made  at  the 

hearing  of  the  causes,  mentioned  in  the  title  to  this  re- 
port, for  further  directions,  found  that  the  personal  estate 
and  effects  of  or  to  which  the  testatrix  was  possessed 
or  entitled  at  her  decease,  consisted  of  16,100/.  tliree 
percent,  reduced  bank  annuities,  and  3,800/.  three  per 
cent,  consolidated  bank  annuities :  that  21,300/.  three 
per  cent,  reduced,  and  4,000  /.  three  per  cent,  consolidated 
annuities,  were  standing  in  her  name  at  the  date  of  her 
will :  that  21,800/.  three  per  cent,  reduced  and  4,200/. 
three  per  cent,  consolidated  annuities,  were  standing  in 
her  name  at  the  date  of  her  first  codicil :  that  18,300/. 
three  per  cent,  reduced  and  4,000/.  three  per  cent,  con- 
solidated annuities,  were  standing  in  her  name  at  the 
date  of  her  second  codicil :  tliat  16,700/.  three  per  cent, 
reduced  and  3,800/.  tliree  per  cent,  consolidated  annui- 
ties, were  standing  in  her  name  at  the  date  of  her  tliiid 
codicil:  that  16,100/.  three  per  cent,  reduced  and 
3,800/.  tliree  per  cent,  consolidated  annuities,  were 
standing  in  her  name  at  the  date  of  her  fourth  codicil, 
and  also  on  the  day  of  her  death :  and  that  the  stocks 
so  standing  in  her  name  at  the  time  of  her  death,  were 
part  of  the  stocks  standing  in  her  name  at  the  dates  of 
her  will,  and  tlie  first,  second  and  third  codicils  thereto, 
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and  were  the  whole  of  the  stocks  standing  in  her  name  1S44. 

at  the  date  of  the  fourth  codicil :  and  that  1,500/.  three 
percent,  reduced  bank  annnuities,  part  of  the  10,100/. 
Hke  annuities  standing  in  her  name  at  her  death,  had        j     "' 

V  oil  N  so  N  • 

been  sold  by  the  Defendants,  her  executors,  and  that 
the  produce  had  been  received  by  the  Defendant  Ed- 
ward Johnson f  and  had  been  applied  by  him  in  part 
payment  of  the  costs  incurred  in  obtaining  probate  of 
the  will  and  codicils,  and  in  respect  of  a  litigation  which 
had  been  entered  into,  in  the  Ecclesiastical  Court,  with 
reference  to  the  validity  of  the  second,  third  and  fourth 
codicils:  and  that  14,600/.,  the  residue  of  the  10,100/. 
three  per  cent,  reduced,  and  the  3,800/.  three  per  cent, 
consolidated  annuities,  were  still  standing  in  the  name  of 
the  testatrix. 

On  the  causes  now  coming  on  to  be  heard,  a  second 
taniey  for  furthejr  directions,  the  questions  were,  first, 
whether  the  bequest,  in  the  second  codicil,  of  4,500  /. 
like  three  per  cent,  reduced  annuities,  was  a  specific 
or  a  general  bequest* :  secondly,  whether  the  legacy  of 
6,000/.j  part  of  the  15,000/.  reduced  annuities  given  by 
the  same  codicil,  was  to  be  paid  in  full :  and,  thirdly^ 
whether  the  legacy  of  1,000/.,  given  by  the  fourth 
codicil^  was  also  to  be  paid  in  full. 

Mr.  Bethell  and  Mr.  Craig f  for  the  Plaintiff,  Sarah 
Ann  Johnson : 

When  the  testatrix  intended  to  give  a  specific  legacy  Ar^^ument, 
of  stock,  she  always  used  very  apt  words  to  express  her 
intention  ;  for  she  spoke  of  the  stock  as  standing  in  her 
name ;  and,  as  she  used  those  words  with  respect  to 
the  3,500/.  reduced  annuities  given  by  her  will,  there 
can  be  no  doubt  that  that  legacy  was  specific.     But,  in 

*  The  reduced  annuities  remaining  unsold  were  insufficient 
to  pay  the  first  legacy  of  that  stock  given  by  the  testatrix. 
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her  second  codicii>  she  omits  those  words,  and,  after 
revoking,  that  is,  obliterating  from  her  will,  the  8peci6c 
bequest,  she  gives,  in  lieu  of  it,  4,500/.  like  percent 
annuities  simply.     She  does,  indeed,  use  the  word, 

*  like  ; '  but  simile  non  est  idem.  She  meant,  by  that 
word,  stock  of  the  same  description  as  she  had  before 
spoken  of.     In   her  will  she  not  only  uses  the  word, 

*  like,'  but  adds :  **  further  part  of  such  annuities 
standing  in  my  name/'  The  substituted  legacy,  there- 
fore, can  not  be  held  to  be  specific.  Besides,  when 
she  made  her  second  codicil,  she  had  only  18,300/. 
reduced  annuities ;  which  was  not  suflBcient  to  answer 
the  15,000/.  of  that  stock  given  by  her  will  (which  wa8 
indisputably  specific),  and  4,600/.  of  the  same  stock. 
She  must  have  known  what  stock  she  had  ;  and  she 
can  not  be  supposed  to  have  given  more  than  she  had*. 
If  we  were  arguing  a  question  of  ademption,  it  would 
be  impossible  for  the  residuary  legatees  to  contend, 
with  success,  that  the  legacy  in  question  was  not  a 
general  legacy. 


The   next  question  is  whether  the  6,000/.  reduced 
annuities,  given  to  James  Williams  by  the  third  codicil, 
is  not  liable  to  abate.     That  que&tion,  however,  will  not 
arise  unless  your  Honor  should  hold  that  the  legacy  of 
4,500/.  reduced  annuities,  is  specific.    We  submit,  how- 
ever, that  the  direction  that  the  0,000/.  stock  shall  be 
assigned  or  transferred  to  James  Williams,  before  and  in 
preference  to  any  other  legacies  and   bequests  given,  by 
the  testatrix,  out  of  or  as  part  of  her  three  per  cent, 
reduced  annuities,  entitles  him  to  priority  of  payment, 
but  not  to  priority  of  charge.     We  admit  that  he  is  to 
be  paid  his  legacy  first ;  but  what  is  his  legacy,  remains 

*  The  testatrix  had  no  property  applicable  to  the  payment 
of  ihc  legacy,  except  her  ^tock. 
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to  be  ascertained  according  to  the  common  rule.  If 
the  testatrix  had  given  five  pounds  of  a  plum-cake  to 
each  of  three  persons,  and  the  cake  had  weighed  twelve 
pounds  only,  they  could  not  have  had  more  than  four 
pounds  each.  So,  if  the  sum  of  reduced  annuities 
remaining  in  the  testatrix's  name,  should  not  be  suffi- 
cient to  pay,  in  full,  the  legacies  payable  out  of  it,  each 
of  the  legatees  must  be  content  with  so  much  of  it  as 
shall  be  apportioned  in  respect  of  his  legacy,  that  is, 
supposing  the  legacy  of  4,500/.  not  to  be  specific,  the 
8um  of  reduced  annuities  must  be  divided  between  James 
Williams  and  Mrs.  Johnson  in  proportion  to  the  amounts 
of  their  respective  legacies. 

The  same  observations  apply  to  the  1,000/.  given  by 
the  fourth  codicil. 
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Mr.  Spurrier  appeared  for  the  Defendants,  the  chil- 
dren of  Mrs.  Johnson  J  whose  interest,  with  respect  to  the 
questions  discussed,  was  the  same  as  their  mother's. 

Mr.  Temple  appeared  for  the  executors  and  trustees. 

Mr.  K.  Parker  and  Mr.  J.  Bright  for  Mrs.  Lins- 
coti: 

It  is  not,  nor  indeed  could  it  be  disputed  that  the 
legacy  of  3,500  /.  reduced  annuities  given  by  the  will,  is 
specific.  The  legacy  of  4,500/.  of  the  like  stock,  given 
by  the  second  codicil,  is  substituted  for  that  legacy ; 
and,  therefore,  it  must  be  of  the  same  nature.  The 
revocation  which  has  been  relied  on,  applies  to  the 
amount,  and  not  to  the  nature  of  the  legacy.  The  tes- 
tatrix meant  nothing  more  than  to  substitute  a  certain 
portion  of  her  reduced  annuities,  for  the  portion  of  the 
same  fund,  which  she  had  given  by  her  will :  and  the 
trusts  declared  of  both  the  legacies,  as  well  as  the  fund 


322 


1844- 

JdllNSON 

r. 

JOIINSON 


Judgment, 


CASES   IN   CHANCERY. 

out  of  which  they  are  to  come^  are  the  same.  Coofer 
V.  Day  (a).  What  could  the  testatrix  mean  by  the 
expression :  '^  hke  bank  annuities/'  but  bank  annuities 
like  those  which  she  had  just  before  spoken  of,  tbatis^ 
bank  annuities  standing  in  her  name  ? 

The  Vicb-Chancellor  : 

Are  you  certain  that  the  method  of  increasbg  the 
legacy,  might  not  be  an  ademption  of  it  as  a  specific 
legacy  ?  The  giving  of  the  legacy  as  a  general  legacyi 
is  quite  consistent  with  the  intention  to  increase  the 
gifl.  There  is  this  differeoce  between  Cooper  t.  Daj 
and  the  present  case.  There  the  question  arose  as  to 
the  legacy  duty  ;  which  was  something  collateral  to  the 
legacy  itself.  But,  here,  there  is,  first,  an  express  revo- 
cation, and,  afterwards,  a  new  gift  in  dLBTerent  terms: 
and  the  question  is,  whether  an  intention  is  not  ex- 
pressed to  give  the  thing  in  a  different  manner. 

Mr.  Wakefield  and  Mr.  Myfne  appeared  for  Jama 
Williams;  but 

The   Vice-Chancellor,  without  hearing  them, 
said : 

No  question  arises  on  the  first  codicil* 

With  respect  to  the  second  codicil,  my  opinion  is 
tliat  the  proper  way  to  construe  it  is  to  take  the  words 
in  their  common  and  natural  sense,  unless  there  is  a 
something  in  the  context,  which  forces  on  you  a  differ- 
ent construction. 

It  is  remarkable  that,  in  the  first  part  of  this  codicil, 
the  testatrix  recites  that,  by  her  will,  she  has  given  and 

(a)  3  Mer.  154. 
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bequeathed  the  sum  of  16,000/.  three  per  cent,  reduced 
annuities  :  "  standing  in  my  name  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  upon 
certain  trusts  for  the  benefit   of  my  grand-daughter, 
Sarah  Ann  Johnson,  and  her  husband,  and  the  child 
and  children  of  my  said  grand-daughter;   and   I  am 
desirous  of  making  a  further  provision  for  my  nephew, 
James  Williams.'*    Then  she  says :  "  Now  I  do  hereby 
revoke  such  gift  and  bequest  so  far  as  relates  to  the 
sum  of  6,000/.,  part  of  the  said  sum  of  15,000/.  three 
per  cent,   reduced  annuities."     There  she  refers  ex- 
pressly, to  the  fund  standing  in  her  name.     Then,  in  the 
subsequent  part  of  the  codicil,  she  says :  ^'  Whereas,  by 
roy  said  will,  I  have  given  and  bequeathed,  to  my  trus- 
tees, the  sum  of  3,600/.  like  three  per  cent,  reduced  annu- 
ities ;"  taking  no  notice  of  the  fact  that  this  further  sum 
also,  was  a  sum  standing  in  her  name,  **  upon  certain 
trusts  for  the  benefit  of  my  grand-daughter,  Jemima 
Linscott  and  her  child  or  children,  with  remainders  over; 
and  I  am  desirous  of  increasing  such  bequest :  now  I 
do  hereby  revoke  the  last-mentioned  gift  and  bequest, 
and,  in  lieu  thereof,  I  give,  devise  and  bequeath,  unto 
my  said  trustees,  the  sum  of  4,600/.  like  three  per  cent, 
reduced  annuities,  to  hold  to  them  upon  the  same  trusts 
and  for  the  same  intents  and  purposes  as  are,  by  my 
said  will,  declared  in  respect  of  the  said  sum  of  3,600/. 
three  per  cent,  reduced  annuities.''    There,  it  appears 
to  me  that  she  has  purposely  departed  from  the  use  of 
the  language  which  she  had  adopted,  in  the  first  part  of 
the  codicil,  for  the  purpose  of  showing  that  the  fund 
which  she  was  there  dealing  with,  was  part  of  the  fund 
of  reduced  annuities  standing  in  her  name.    Why  am 
I  to  say,  when  she  chooses  to  depart  from  her  former 
language  and  to  use  general  expressions,  that,  where 
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1844.  she  uses  the   words:    ''like   three  per  cent,  reduced 

annuities/'  she  meant  to  use  the  same  language  ?    It 
appears  to  me  that  I  should  do  great  violence  to  her 
Johnson        language  if  I  put  that  construction  on  the  codicil. 

I  see  that  an  eminent  solicitor  is  one  of  the  witnesses 
to  the  codicil :  and  I  cannot  help  thinking  that  that  gen- 
tleman must  have  been  well  aware  that  the  bequest  of 
the  4^500  /.  stock,  was  more  certain  of  taking  effect  if  it 
were  made  generally,  than  if  it  were  made  out  of  a  par- 
ticular fund. 

Next,  with  respect  to  the  two  other  questions  in  which 
Mr.  JamesWiltiams  is  interested,  and  which  arise  on  the 
third  and  fourth  codicils.  In  the  third  codicil,  the 
testatrix  says:  ''  Whereas  I  have,  at  several  times  ante- 
cedent to  the  day  of  the  date  hereof,  given,  to  mj 
nephew,  James  WilliamSf  several  sums  of  money  and 
other  property  ;  and,  in  order  to  prevent  the  happening 
of  any  dispute  respecting  the  same  after  my  decease; 
and  that  my  said  nephew  may  have  the  full  benefit  of 
tiie  bequest  of  the  legacy  of  0,000 /.  three  per  ceML 
reduced  annuities  given  to  him  by  the  first  codicil  to  my 
said  will ;  it  is  my  will  and  I  hereby  direct  that  such 
legacy  shall  not  be  subject  to  any  deduction  for  legacy 
duty  or  other  charges,  and  that  the  same  shall  be 
assigned  or  transferred,  to  him,  before  and  in  preference 
to  any  other  legacies  and  bequests  given,  by  me,  out  of 
or  as  part  of  my  three  per  cent,  reduced  annuities." 
Now  I  cannot  but  think  that  the  intention  of  the  testatiix 
was  that  this  legacy  of  0,000  /.  stock,  should  be  paid  in 
preference,  that  is  to  say,  first  of  all,  out  of  the  reduced 
annuities  standing  ui  her  name.  So  tliat  it  is  not  capa- 
ble of  being  made  to  abate  as  part  of  the  whole  sum  of 
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15,000/.,  but  mast  be  paid  in  full,  first,  and  then  the  1844. 

charges  will  fall  on  the  residue  of  the  15^000  /.  which 
shall  remain  after  payment  of  that  legacy. 


Then,  with  respect  to  the  question  that  arises  on  the 
fourth  codicil,  which  the  testatrix  calls  the  third.    The 
words  there  are,  if  possible,  still  more  strong :  because, 
in  that  codicil,  she  says :  ''  I  hereby  give  and  bequeath, 
to  my  nephew  James  Williams ^  the  sum  of  1,000  L  clear 
of  legacy  duty,  in  addition  to  the  other  gifts  and  be- 
quests given,  by  me,  to  him,  in  and  by  my  said  will  and 
codicil :  and  I  direct  my  executors  to  raise  and  pay  such 
sum  of  1,000/.,  to  my  said  nephew  or  his  assigns, 
i^ithin  two  calendar  months  next  after  my  decease,  out 
of  my  said  three  per  cent,  reduced  annuities,  before  any 
other  charges  thereon :''  that  is  to  say,  her  nephew  is 
to  be  paid  the  1,000  /.,  before  any  other  person  named 
either  in  her  will  or  in  her  codicils,  is  to  become  enti- 
tled to  take  any  portion  of  her  three  per  cent,  reduced 
annuities.    Therefore  he  must  be  paid  in  the  first  in- 
stance. 


Declare  that  the  costs  of  all  parties  to  these  suits,  as 
between  solicitor  and  client,  and  also  the  costs,  chaises 
and  expenses  of  obtaining  probate  of  the  will  and  codicils, 
and  of  the  litigation  in  the  Ecclesiastical  Court  in  the 
Master*^  report  mentioned,  and  the  funeral  expenses 
and  debts  of  the  testatrix,  and  the  legacy  duties  upon 
the  bequests  of  6,000/.  reduced  annuities  and  1,000/. 
cash,  ought  to  be  borne  and  paid  by  the  16,100  /.  re- 
duced annuities  and  3,800  /•  consolidated  annuities 
rateably  and  in  proportion  to  the  respective  values  and 
amounts  of  such  two  sums  of  bank  annuities  respec- 
tively :  Declare  that,  according  to  the  true  construction 
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1844.  of  the  will  and  codiciU,  the  bequest  of  the  4^5001. 

'        ""        ^      reduced  annuities,  in  the  second  codidl,  for  the  b^e6t 

JoiiNsov        Qf  ^)^g  Defendant,  Jemima  Linscoti  and  her  childreD, 

is  a  general  and  not  a  specific  bequest:  Declare  that, 
according  to  the  true  construction  of  the  will  and 
codicib,  the  Defendant,  James  Williams,  is  entitled  to 
have  the  sum  of  1,000/.  cash  (free  from  any  deduc- 
tion, either  for  l^acy  duty  or  otherwise,  with  interest  at 
41,  per  cent,  per  annum  from  the  end  of  two  calendar 
months  next  after  the  testatrix's  decease)  raised  and  paid 
to  him  out  of  the  16,100/.  reduced  annuities,  in  prefer- 
ence to  and  to  the  exclusion  of  any  disposition  of  any 
part  of  the  16,100/.  reduced  annuities  made  by  the  will 
and  codicils ;  and  that  James  tVilliams  is  entitled  to 
have  the  sum  of  6,000/.  reduced  annuities,  part  of  the 
16,100  /.  like  annuities,  transferred  to  him,  free  from  any 
deduction  for  legacy  duty  or  otherwise,  in  preference  to 
and  to  the  exclusion  of  any  disposition  of  any  part  of 
the  16,100/.  reduced  annuities  made  by  the  will  and 
codicils  :  Declare  that,  according  to  the  true  construction 
of  the  third  and  fourth  codicils,  the  l^acy  duty  payable 
in  respect  of  the  6,000/.  reduced  annuities  and  1,000/. 
cash,  is  a  charge  upon  the  two  sums  of  16,100  /.  reduced 
annuities  and  3,800/.  consolidated  annuities,  rateably 
and  in  proportion  to  the  respective  values  and  amounts 
of  such  two  last-mentioned  sums  of  bank  annuities 
respectively. 


ERRATA: 

In  pages  230,  «t  nq, :  for  Murghain,  read  Mtugham. 

In  page  276,  last  Udc  but  one, /or, '  in  the  pound/  rmi, '  per  cent.' 
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BOYDELL  V.  GOLIGHTLY. 
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BOYDELL  V.  MORLAND. 

Francis  gild  art  made  his  wUl  dated  the 
0th  of  April  1780,  and,  partly,  in  the  following  words : 


1844: 

4th  and  16th 

December. 

Perpetuity. 
Retnoteness. 

miL 

Construction* 


Testator  gave  his  freehold  and  copyhold  estates  and  his  per- 
sonal estate  to  certain  persons  (whom  he  appointed  his  executors), 
in  trust,  out  of  his  personal  estate  and  by  sale  or  mortgage  of  his 
freehold  and  copyhold  estates,  to  raise  money  sufficient  to  pay 
his  debts,  funeral  expenses  and  legacies,  and,  out  of  the  rents  and 
interest  of  so  much  of  his  real  and  personal  estate  as  should  not 
be  sold  or  disposed  of  for  those  purposes,  to  pay  certain  annuities 
and  such  sums  as  his  trustees  should  think  sufficient  for  the  main- 
tenance of  his  son  John  and  his  children  (if  he  should  have  any), 
and  to  accumulate  the  residue  of  the  rents  and  interest  during  the 
life  of  Johtty  and,  after  John*8  decease,  to  stand  seised  of  his  real 
estates,  in  trust  for  Johns  first  son  and  the  heirs  of  the  body  of 
such  first  son,  successirelj/  as  they  should  be  in  priority  ofbirth^  and 
Jor  the  several  and  retpective  heirs  of  the  body  and  bodies  of  every 
such  ioff,  andfjbr  default  of  such  isiuc,  for  A.  for  life,  with  remain- 
der to  his  sons  in  tail,  with  remainder  to  B.  and  his  sons,  and  to 
C.  and  D.  and  their  sons  in  like  manner,  with  remainder  to  his 
own  right  heirs  for  ever ;  and  he  declared  that  his  trustees  and 
executors  should  stand  possessed  of  his  personal  estate  after  John*s 
death,  in  trust  for  such  person  and  persons,  in  the  same  order  and 
succession,  and  for  such  and  the  same  estates  and  interests  as  were 
thereby  declared  concerning  his  real  estates,  so  far  as  the  nature 
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1844.  ^I  give,  devise,  and  bequeath  unto  my  sister  hgdia 

Gildart,  my  brother  Thomas  Gildari,  my  nephew  Rick' 

ard  Gildart,   Thomas  GoUghily,  Thomas  Huitom  and 

r-^.,^'..*.^      William  Gregson  (all  of  whom  and  the  survivors  and 

i>OLlGIITLT»  ^  ^ 

survivor  of  them  I  appoint  trustees  and  executors  of 
this  my  will),  all  my  freehold,  copyhold  and  lease- 
hold messuages,  lands,  tenements  and  hereditamentSi 
and  also  all  my  ready  money,  securities  for  money, 
goods,  chattels,  and  personal  estate  and  effects,  to  have 
and  to  hold  the  said  messuages,  lands,  tenements,  es- 
tates, goods,  chattels,  and  personal  estate  and  efiect(, 
unto  and  to  the  use  of  the  said  Lydia  Gildari,  Tlkomai 
Gildart,  Richard  Gildart,  Thomas  Golighify,  Thomas 
Hutton  and  William  Gregson^  the  younger,  th^  hein^ 
executors,  administrators,  and  assigns,  upon  trust  that 
they,  my  said  trustees  and  executors  and  the  survivon 


of  tlie  property,  the  rules  of  law  aad  equity,  the  deaths  of  parties 
and  other  contingencies  would  admit  of.  The  testator  died  in 
1780;  his  son  John  was  his  heir  at  law  and  customary  heir.  John 
and  A,f  B.,  C.  and  D.  died  without  issue. 

Held  that  the  trusts  subsequent  to  the  trust  for  the  first  son  of 
John  were  not  void  for  remoteness,  and  that  the  ultimate  trust  of 
the  personal  estate,  as  well  as  of  the  freehold  and  copyhold 
estates,  vested,  on  the  testator*s  death,  in  his  son  John^  as  his 
heir  at  law  at  his  death. 


SettUment. 

If  a  testator  directs  his  real  estate  to  be  settled  on  his  son,  his 
heir  apparent,  for  life,  with  remainder  to  the  first  and  other  sons 
of  his  son,  in  tail,  with  remainder  to  A.  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail,  with  remainders  to  other  persons 
and  their  sons  in  like  manner,  and,  ultimately,  on  his  own  right 
heirs ;  and  his  personal  estate  to  be  settled  on  the  same  persons, 
in  the  same  order  and  succession,  and  for  the  same  estates  and 
interests,  so  far  as  the  nature  of  the  property  and  the  rules  of  law 
and  equity  will  admit  of,  the  Court,  if  a  suit  is  instituted  imme* 
diately  afler  the  testator's  death,  for  the  purpose  of  having  a  set* 
tlement  made,  will  order  the  ultimate  limitation  of  the  personal 
and  real  estate  to  be  made  to  the  person  who  is  the  testator's 
heir. 
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and  survivor  of  them  and  the  heirs,  executors  and  ad- 
ministrators of  such  survivor,  do  and  shall,  by,  with 
and  out  of  my  personal  estate  and  effects,  and  by  absolute 
sale  or  by  mortgage  or  other  disposition  of  any  part  or 
parts  of  my  freehold,  copyhold  and  leasehold  estates,  as 
my  said  trustees  or  trustee  for  the  time  being  shall  think 
proper,  levy  and  raise  money  sufficient  to  pay  all  such 
debts  and  sums  of  money  as  shall  be  justly  due  and 
owing  from  me  at  the  time  of  my  decease,  and  my  fune- 
ral expenses,  and  all  the  legacies  hereinbefore  and  here- 
inafter given  or  bequeathed  ;  and  upon  further  trust  that 
they  my  said  trustees  and  executors,  and  the  survivors 
and  survivor  of  them,  their  heirs,  executors,  administra- 
tors and  assigns,  do  and  shall,  by,  with  and  out  of  the 
rents,  interest,  dividends,  profits  and  produce  of  all  my 
•aid  real  and  personal  estates  and  effects,  or  so  much 
{hereof  as  shall  not  be  sold  or  disposed  of  for  the  pur- 
poses aforesaid,  and  subject  and  without  prejudice  to 
the  trusts  aforesaid,  pay,  unto  my  wife  Ellen  and  her 
assigns  during  her  life,  the  clear  annual  sum  of  100  /. 
by  half-yearly  payments ;  the  first  payment  thereof  to 
be  made  at  the  end  of  six  calendar  months  from  the  day 
of  my  death :  and  upon  further  trust  to  pay  unto  my 
nieces,  Frances,  Ann,  Elizabeth,  and  Mary  Gildart,  the 
four  daughtersof  my  eldest  brother  James  Gildart,Viud  the 
survivors  and  survivor  of  them,  her  executors  or  adminis- 
trators, during  the  natural  life  of  the  said  James  Gildart, 
one  annuity  or  yearly  sum  of  100  /. ;  and  which  said 
annual  sum  I  hereby  give  and  devise  to  my  said  nieces 
and  the  survivors  and  survivor  of  them,  her  executors 
and  administrators,  during  the  natural  life  of  the  said 
James  Gildart,  and  charge  upon  my  said  real  and  per^ 
umal  estates  accordingly,  and  to  be  paid  to  them  and  the 
survivors  and  survivor  of  them,  her  executors  and  ad- 
ministrators, by  half-yearly  payments,  upon  the  5th  day 
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of  April  and  the  10th  day  of  October  in  every  year,  the 
first  of  such  payments  to  be  made  on  such  of  the  said 
days  as  shall  first  happen  after  my  decease  :  and  npon 
further  trust,  from  and  immediately  afW  the  death  of 
my  said  brother  James  GUdart,  to  pay,  to  each  of 
said  four  daughters  and  their  respective  assigiis^ 
their  respective  lives,  one  annnity  or  yearly  sum  of 
12/.  10s.  apiece;  and  I  hereby  give  and  devise,  to 
each  of  my  said  nieces,  and  their  respective  aasignsi 
such  one  annual  sum  of  12/.  10  s.  during  each  of  tbdr 
respective  lives,  from  the  decease  of  their  said  father, 
and  /  charge  the  same  upon  my  said  real  andpersotui 
estate  accordingly,  the  said  several  annuities  of  12  2. 10  s. 
apiece  to  be  payable  half  yearly,  upon  the  6th  day  of 
April  and  the  10th  day  of  October  in  every  year,  and 
the  first  payment  of  the  same  to  be  made  on  such  of  the 
said  days  as  shall  first  happen  afler  the  decease  of  their 
said  father :  and  upon  further  trust  that  they,  my  said 
trustees  and  executors  and  the  survivors  or  survivor  of 
them,  and  the  heirs,  executors  and  administrators  of 
such  survivor,  do  and  shall,  by,  with  and  out  of  the 
rents,  interest,  dividends,  profits  and  produce  of  all  my 
said  real  and  personal  estates  and  effects  hereby  devised 
and  bequeathed  to  them,  or  so  much  thereof  as  shall  not 
be  sold  or  disposed  of  for  the  purposes  aforesaid,  and 
subject  to  the  payment  of  the  several  annuities  here- 
inbefore given  and  bequeathed,  from  time  to  time 
during  the  life  of  my  son  John  Gildart,  pay  and  apply 
such  sum  and  sums  of  money  and  in  such  manner  as 
my  said  trustees  or  trustee  for  the  time  being  shall 
think  proper  and  sufficient,  for  the  use,  support  and 
maintenance  of  my  said  son,  and  of  his  wife  and  family  io 
case  he  shall  marry ;  and  upon  further  trust,  in  case  my 
said  son  shall  marry  and  have  a  child  or  children,  bj, 
with  and  out  of  the  said  yearly  rents,  interest, 
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profits  and  produce  (but  subject  to  the  trusts  herein- 
before declared),  during  the  life  of  my  said  son,  to  pay 
and  apply  such  sum  and  sums  of  money  as  the  said 
trustees  or  trustee  for  the  time  being  shall  think  pro 
per,  for  the  maintenance  and  education  of  all  and  eveiy 
or  any  such  child  or  children  of  my  said  son,  or  for 
placing  them  out  in  any  trade,  profession  or  employ- 
ment;  and  after  the  charges  of  my  said  trustees  in 
and  about  the  execution  of  the  said  trusts  are  de- 
ducted, upon  further  trust,  during  the  life  of  my  said 
BOD,  from  time  to  time  to  place  out  and  invest  all  the 
surplus  and  residue  (if  any  there  shall  be  after  answer* 
ing  the  purposes  aforesaid)  of  the  said  yearly  rents, 
interest,  dividends,  profits  and  produce,  at  interest  upon 
government  or  real  securities  in  the  names  or  name  of 
my  said  trustees  or  trustee  for  the  time  being,  in  trust 
for  the  purposes  of  this  my  will :  and  I  declare  that  all 
the  monies  which  shall  be  so  invested  in  securities  as 
last  mentioned,  and  the  interest  and  dividends  thereof 
respectively  shall  go  and  be  applied  to  and  for  the 
benefit  of  such  person,  for  such  purposes  and  in  such 
manner  as  the  rest  of  my  personal  estate  and  effects  and 
the  interest  and  dividends  thereof  is  hereinafter  given, 
bequeathed  and  disposed  of;  and,  from  and  immedi- 
ately after  the  decease  of  my  said  son,  I  hereby  declare 
that  the  said  Lydia  GUdart,  Thomas  Gildart,  Richard 
GHdart,  Thonuu  GoUghtly^  Thomat  Button  and  William 
Gregsom  the  younger,  and  the  survivors  and  survivor  of 
them,  and  the  heirs,  executors  and  administrators  of 
soch  survivor,  shall  stand  and  be  seised  and  possessed 
of  all  my  said  real  and  personal  estate  and  effects,  which 
shall  not  have  been  sold  or  disposed  of  for  the  purposes 
aforesaid  and  the  produce  and  increase  thereof  howso- 
ever invested  or  secured,  upon  the  several  trusts  and  for 
the  several  intents  and  purposes  hereinafter  expressed  and 
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declared  concerning  the  same  respectively,  that  is  to 
say^  as  to  my  said  freehold  and  copyhold  estates,  in 
trust  for  the  first  son  of  the  body  of  my  said  son  Jcka 
GUdart  lawfully  to  be  begotten,  and  the  heirs  of  the 
body  of  such  first  son  lawfully  issuing,  severalbf,  succei' 
sively  and  in  remainder  one  after  another  as  they  shall  be 
in  priority  of  birth,  and  for  the  severed  and  respedive 
heirs  of  the  body  and  bodies  of  every  such  som  latofuOj 
issuing,  the  elder  of  such  sons  and  the  heirs  of  his  bodjf 
being  always  preferred  and  to  take  before  the  younger  of 
them  and  the  heirs  of  his  and  their  bodies  issuifig*,  and, 
for  default  of  such  issue,  in  trust  for  all  and  every  the 
daughters  of  the  body  of  my  said  son  lawfully  to  be 
begotten,  if  more  than  one,  in  equal  shares  as  tenants  in 
common,  and  for  the  several  heirs  of  their  respective 
bodies  lawfully  issuing  (with  cross  remainders  amongst 
them  in  tail) ;  and,  for  default  of  such  issue,  then  upoa 
trust  that  my  said  trustees,  and  the  survivors  or  sup- 
vivor  of  them,  his  heirs  and  assigns,  do  and  shall,  byi 
with  and  out  of  the  rents,  issues  and  profits  of  my  said 
freehold  and  copyhold  estates,  pay  the  several  annuities 
or  yearly  sums  hereinafter  mentioned  to  the  several 
persons  hereinafter  named,  that  is  to  say,  to  each  of 
my  sisters  Lydia  Gildart,  Ann  Steers  and  Mary  Ogden, 
one  annuity  of  50/.  a  year  during  their  respective  Uves, 
by  half-yearly  payments  on  the  5th  day  of  April  and 
the  lOth  day  of  October,  the  first  payment  to  be  made 
on  such  of  the  said  days  as  shall  first  happen  after  sudi 
failure  of  issue  of  my  said  son  as  last  mentioned ;  and, 
subject  to  the  payment  of  the  same  several  anniiitif* 
and  to  such  of  the  other  trusts  hereinbefore  declared  as 
shall  be  then  subsisting,  in  trust,  after  the  death  and 
such  failure  of  issue  of  my  said  son  as  before  mentioned, 
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to  pay  all  tbe  residue  of  the  yearly  rents,  issues  and 
profits  of  my  said  freehold  and  copyhold  estates,  into 
the  proper  hands  of  my  brother  the  said  Thomas  Gil- 
dart,  for  his  own  use  and  benefit,  during  his  natural 
life :  and,  from  and  immediately  after  the  decease  of  my 
8aid  brother,  and  after  the  death  and  failure  of  issue  of 
my  said  son  as  before  mentioned,  upon  further  trust 
that  my  said  trustees  or  trustee  for  the  time  being,  do 
and  shall,  by  sale,  mortgage  or  other  disposition  of  any 
part  or  parts  of  my  said  freehold  or  copyhold  estates, 
levy,  raise  and  pay  the  several  sums  of  money  herein- 
afler  mentioned  to  the  several  persons  hereinafter  named, 
or  their  respective  executors,  administrators  or  assigns, 
that  is  to  say  (the  testator  then  named  the  legatees) : 
and,  subject  to  the  payment  of  the  same  last-mentioned 
sums  of  money,  in  trust,  as  to  all  my  said  freehold  and 
copyhold  estates,  for  the  first  son  of  the  body  of  my 
said  brother  Thomas  Gildari  to  be  begotten,  and  for  the 
heirs  of  the  body  of  such  first  son  lawfully  issuing,  and, 
for  default  of  such  issue,  in  trust  for  the  second,  third 
and  every  other  son  of  the  body  of  my  said  brother 
lawfully  issuing,  successively,  as  they  shall  be  in  pri- 
ority of  birth,  and  for  the  respective  heirs  of  the  body 
and  bodies  of  every  such  son  lawfully  issuing;  and, 
for  default  of  such  issue,  in  trust  for  James  Gildart, 
son  of  my  nephew  Johnson  Gildart,  and  his  assigns  for 
bis  life,  without  impeachment  of  waste,  and,  from  and 
after  the  determination  of  that  estate  by  forfeiture  or 
otherwise  in  the  lifetime  of  the  same  James  Gildart  the 
younger,  I  declare  that  my  said  trustees  before  named 
and  the  survivors  and  survivor  of  them  his  heirs  and 
assigns,  shall  stand  and  be  seised  of  my  said  freehold 
and  copyhold  estates  during  the  life  of  the  said  James 
Gildart  the  younger,  in  trust  to  preserve  the  contingent 
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remainders  hereinafter  limited  (and,  after  his  decease,  in 
trust  for  his  first  and  other  sons  successively  in  tail), 
and  for  default  of  such  issue  in  trust  for  Frederick  OiU 
dart  youngest  son  of  my  late  brother  Richard  Giidari 
deceased  and  his  assigns  for  his  life»  without  impeach- 
ment of  waste,  and  from  and  after  the  determination  of 
that  estate  by  forfeiture  or  otherwise  in  the  lifetime  of 
the  said  Frederick  Oildari,  I  declare  that  my  said  trus- 
tees (as  before);  and  from  and  after  the  decease  of 
the  said  Frederick  Gildart  (in  trust  for  his  first  and 
other  sons  successively  in  tail),  and  for  default  of  such 
issue,  in  trust  for  my  own  right  heirs  for  ever. 


"  And,  as  to  all  my  leasehold  estates,  whether  tar 
lives  or  years,  and  all  my  chattelhold  and  personal 
estate  and  effects  hereinbefore  given  and  bequeathed  to 
my  said  trustees  and  executors,  their  heirs,  executors, 
administrators  and  assigns,  which  shall  not  be  sold  or 
disposed  of  by  virtue  of  the  trusts  hereinbefore  declared 
(but  subject  and  without  prejudice  as  aforesaid),  I  do 
hereby  declare  that  my  said  trustees  and  executors,  and 
the  survivors  and  survivor  of  them,  and  the  heirs,  exe- 
cutors, administrators  and  assigns  of  such  survivor, 
shall  stand  and  be  seised  and  possessed  of  and  inte- 
rested in  the  same  several  last-mentioned  premises,  from 
and  after  the  decease  of  my  said  son,  in  trust  for  ntch 
person  and  persofis,  in  the  same  order  and  succession, 
and  for  such  and  the  same  estates,  rights  and  interestSy 
and  with  such  remainders  or  limitations  over,  and 
subject  to  the  several  annuities,  charges,  powers,  pro- 
visoes, restrictions  and  declarations  as  Kt^hereby  Unuted 
or  declared  concerning  my  said  freehold  and  capyhoU 
estates  hereby  devised  as  aforesaid,  so  far  as  tie  natMrt 
of  the  said  leasehold  and  other  personal  estate  and  effects, 
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the  rules  of  law  and  equity,  the  deaths  of  parties  and 
other  contingencies  will  admit  of:  provided  that  nothing 
herein  contained  shall  be  construed  to  give,  or  to  charge 
my  said  leasehold  and  personal  estates  and  effects  with 
any  further  or  other  annuities  or  yearly  sums  of  money 
than  such  as  I  have  hereinbefore  expressly  given  to  the 
several  persons  aforesaid  and  charged  upon  my  said 
freehold  and  copyhold  estates^  that  being  contrary  to 
my  intention,  which  is  that  my  said  leasehold  and  per- 
sonal estate  and  effects  shall  be  chargeable,  equally 
with  my  freehold  and  copyhold  estates,  with  the  pay- 
ment of  the  said  several  annuities  or  yearly  sums  here- 
inbefore expressly  given  and  limited  as  aforesaid,  but 
not  with  the  payment  of  any  further  or  other  annuities 
or  yearly  sums  whatsoever/' 


1844, 
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The  testator  then  authorized  his  trustees  and  execu- 
tors, and  the  survivors  and  survivor  of  them,  and  the 
heirs,  executors  and  administrators  of  such  survivor,  on 
the  part  of  bis  son  John,  and  he  empowered  James 
Gildart  the  younger  and  Frederick  Gildart,  when  they 
should  be  respectively  in  possession  of  his  freehold, 
copyhold  and  leasehold  estates  (but  without  prejudice 
to  such  of  the  trusts  as  were  intended  to  take  effect  in 
priority  to  the  present  power  as  should  be  then  subsist- 
ing), to  limit  jointures  not  exceeding  300 /•  a  year,  out  of 
his  said  estates,  to  any  women  whom  they  might  respec- 
tively marry :  and  he  declared  that,  if  there  should  be 
any  child  or  children  of  his  son  other  than  an  eldest  or  only 
son,  who  should  be  entitled,  for  the  time  being,  to  the 
remainder  in  tail  of  the  freehold  and  copyhold  estates, 
and  to  the  leasehold,  chattelhold  and  other  personal 
estates,  under  the  limitations  aforesaid,  his  trustees  and 
the  survivors  and  survivor  of  them,  and  the  heirs,  exe- 
cutors or  administrators  of  such  survivor  should,  after 
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the  death  of  his  son,  by  mortgage,  sale  or  other  dispo- 
sition of  his  freehold,  copyhold,  leasehold,  cbattelhold 
and  other  personal  estate  (but  subject  as  before  moi- 
tioned),  raise  2,000/.  if  there  should  be  <Hie  such 
younger  child,  4,000/.  if  there  should  be  two,  and 
6,000/.  if  there  should  be  three  or  more  younger  chil- 
dren, for  their  portions,  the  same  to  be  paid  to  such 
younger  child  or  children,  Imng  a  ton  or  $om,  at  the  age 
of  twenty-one,  or  being  a  daughter  or  daughtera,  at  that 
age  or  on  their  marriage,  with  benefit  of  sorTiTorship 
on  a  daughter  dying  under  age  and  unmarried  or  a  sod 
dying  or  becoming  an  eldest  or  only  son  before  be 
should  attain  twenty-one.  And  the  testator  empowered 
his  trustees,  or  the  survivors  or  survivor  of  them,  or  the 
heirs,  executors  or  administrators  of  such  survivor,  to 
raise  by  the  ways  and  means  aforesaid  any  part  of  the 
portion  of  any  such  younger  child,  not  exceeding  800/., 
for  the  advancement  of  that  child,  and  not  exceeding 
the  interest  of  the  portion  at  three  per  cent,  for  the 
child's  maintenance  and  education. 


Deaths  of  the 
testator  and  of 
persons  named 
in  his  toiU. 


The  testator  died  on  the  26th  of  May  1780.  Hb 
son  John  was  his  heir-at-law  and  customary  heir. 
John  died,  a  bachelor,  on  the  26th  of  August  1818: 
Thomas  Gildart  died  in  1816:  James  Gildart  died  in 
February  1822;  and  Frederick  Gildart,  in  April  1841. 
None  of  them  had  a  son  living  at  or  bom  after  tk 
death  of  the  testator. 


Original  bill. 


In  July  1841,  the  bill  in  Boy  dell  v.  Golighth/  was 
filed,  stating  that,  on  the  death  of  Frederick  Gildart^ 
all  the  limitations  and  trusts  contained  in  the  will  of 
Francis,  previous  to  the  limitation  or  trust  to  or  for  his 
right  heu's,  were  spent,  and  such  last-mentioned  limita- 
tion or  trust  then  vested  in  possession ;  and  stating  also, 
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John's  willy  and  various  subsequent  devises,  bequests^ 
and  other  acts   in   law,  under  which    the   Plaintiffs 
claimed  to  be  interested  in  John's  real  and  personal 
estate ;  and  praying  that  his  will  might  be  established 
and  the  trusts  of  it  performed ;  and  that  it  might  be 
declared  that  all  the  freehold,  copyhold  and  leasehold 
estates  devised  by  the  will  of  Francis,  and  all  the  trust* 
monies,  stocks,  funds,  securities  and  other  premises 
arising  under  the  trusts  of  the  same  mU,  formed  part  of 
the  residuary  real  and  personal  estate  of  John  ;  and  that 
the  freehold  and  copyhold  estates  were  vested  in  the 
Defendant   Richard    GoUghtly,    and    that    the  trust- 
monies,  stocks,  funds,  securities,  leasehold  estates  and 
other  premises,  were  vested  in  Richard  Golightly  and 
the  Defendant  Thomas  GoUghtly,  in  trust  for  the  Plain- 
tiffs and  the  other  persons  entitled  thereto  under  the 
will  of  Jo/m ;  and  that  the  rights  and  interests  of  the 
Plaintiffs  in  the  said  trust  estates,  monies,  stocks,  funds, 
securities  and  premises,  might  be  ascertained  and  de- 
clared; and  that  Richard  GoUghtly  might  be  decreed 
to  convey  the   freehold  and  copyhold  estates  to   the 
Plaintiffs  and  the  other  persons  entitled  thereto,  accord- 
ing to  their  respective  interests  therein ;  and  that  he 
and  Thomas  Golightly  might  be  decreed  to  pay  and 
assign  the  residue  of  the  trust-monies,  stocks,  funds  and 
other  premises,  after  payment  of  the  legacies  given  by 
JoAn's  will  (if  any  of  them  remained  unpaid),  to  the 
Plaintiffs  and  the  other  parties  entitled  thereto. 


1844, 
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By  the  decree  made  on  the  hearing  of  that  cause  Decree  at  the 
and  of  the  supplemental  cause  of  Boydell  v.  Stanton,  hearing. 
on  the  6th  of  December  1843,  it  was  declared  that  the 
ultimate  limitation  or  trust,  contained  in  the  will  of 
Francis  Gildart,  the  testator,  to  or  for  the  right  heirs  of 
the  testator,  vested,  on  his  decease,  in  John  as  his  heir- 
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at*law  and  customary  heir :  and  John's  will  was  estab* 
lished,  and  the  trusts  oF  it  were  ordered  to  be  performed : 
and  it  was  reFerred,  to  the  Master,  to  inquire  and  stat^ 
amongst  other  things,  whether  any  of  the  annuities 
given  by  the  will  o{  Francis  Gildart  were  still  subsistiiig, 
and  whether  any  of  the  l^acies  or  any  arrears  of  any 
of  the  annuities  thereby  given,  remained  unsatisfied ; 
and  also  who  were  or  was  the  next  of  kin  of  Framds 
Gildart  living  at  his  death,  and  whether  such  next  of 
kin  were  living  or  dead,  and,  if  dead,  who  were  their 
personal  representatives;  and  whether  Francis  OiUart 
left  a  widow,  and  whether  she  was  living  or  dead,  and, 
if  dead,  who  was  her  personal  representatiTe. 


Masier*s  report.       The  Master  reported  that  none  of  the  annuities  were 

subsisting,  and  that  none  of  the  legacies,  nor  any  arrears 
of  the  annuities,  remained  unsatisfied:  that  Francis 
Gildart  left  Ellen  Gildart  his  widow,  and  that  she  and 
his  son  John  were  his  only  next  of  kin  at  his  death*: 
that  Ellen  Gildart  died  in  January  1797,  and  that 
William  Alexander  Morland  was  her  personal  repre- 
sentative. 


Supplemental 
bUL 


In  April  1844  the  bill,  in  Boydell  v.  Morland,  was 
filed  for  the  purpose  of  bringing  W.  Alexander  Morland 
before  the  Court,  as  claiming  to  be  interested,  as  the 
representative  of  Ellen  Gildart,  in  the  trust  funds  in 
question  in  Boydell  v.  Golightly. 


Hearing  for 
further  direc* 
tions. 


That  cause  and  Boydell  v.  Stanton,  now  came  on  to 
be  heard  for  further  directions,  and  the  cause  of  JBoy- 
dell  V.  Morland  came  on  to  be  heard  at  the  same 
time. 


*  This  was  a  mistake.    John  was  the  sole  next  of  kin. 
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Mr.  James  Parker  and  Mr.  Bacon,  for  the  Plain- 
tiffs: 

By  the  will  of  Francis  Gildart,  his  real  and  personal 
estates  are  blended  together  in  one  mass,  out  of  which 
his  debts,  funeral  expenses,  legacies  and  annuities  are 
directed  to  be  paid  by  his  trustees;  and,  subject 
thereto,  the  trustees  are  to  apply  a  sufficient  part  of  the 
income  of  the  aggregate  fund,  for  the  support  and  main- 
tenance of  his  son  John,  and  of  his  wife  and  family  in 
case  he  should  marry ;  and,  after  John's  death,  they 
are  to  stand  possessed  of  the  real  estates,  in  trust  for 
John*s  first  son  in  tail,  with  several  remainders  over  for 
life  and  in  tail,  and,  ultimately,  for  the  testator's  own 
right  heirs :  and  they  are  to  stand  possessed  of  the  per- 
sonal estate,  in  trust  for  the  same  persons,  in  the  same 
order  and  succession,  and  for  the  same  estates,  rights 
and  interests,  and  with  the  same  remainders  and  limita- 
tions over,  and  subject  to  the  same  annuities,  charges 
&c  as  are  expressed  concerning  the  real  estates,  so  far 
88  the  nature  of  the  property,  the  rules  of  law  and 
equity,  and  the  deaths  of  parties  and  other  contingen- 
cies will  admit  of.  The  question  at  the  hearing  of  the 
cause,  was  whether  the  limitation  of  the  real  estates,  to 
the  right  heirs  of  the  testator,  was,  at  first,  contingent 
and  afterwards  vested  in  certain  persons  who  were  the 
coheirs  of  the  testator  at  the  death  of  Frederick  Gildart, 
when  all  the  prior  limitations  determined ;  or  whether 
it  vested  in  John,  who  was  the  heir  of  the  testator  at 
his  death.  Your  Honor  came  to  the  conclusion  that  it 
vested  in  John  at  the  death  of  the  testator,  and  made  a 
declaration  to  that  effect :  and  you  were  asked  to  make 
the  same  declaration  as  to  the  personal  estate,  but  you 
declined  to  do  so,  because  it  did  not  appear  that  the 
next  of  kin  of  the  testator  were  before  the  Court.  The 
Master  has  found  that  Ellen,  the  widow,  and,  John  the 
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only  child  of  the  testator,  were  his  next  of  kin :  bat 
that  is  an  error :  John  i;^*as  his  sole  next  of  kin.  How- 
ever, William  Alexander  Marland,  the  personal  repre* 
sentative  of  Ellen,  as  well  as  personal  representative  of 
Johny  are  now  before  the  Court :  and,  as  the  personal 
estate  is  to  go  to  the  same  person  as  the  real  estate, 
and  as  John,  or  rather  those  who  daim  nnder  hun, 
are  entitled  to  the  real  estate,  we  submit  that  they  are 
entitled  to  the  personal  estate  also ;  and  that,  as  they 
take  the  absolute  interest  in  the  real  estate,  so  they 
take  the  absolute  interest  in  the  personalty.  Gwynne 
T.  Muddock(a);  Wright  r.  Atkyn$(b);  Shep.  Ttmek- 
stone,  446 ;  Danvers  t.  Lord  Clarendon  (c) ;  PlegdeU 
y.  Pleydell  (d) ;  Fonter  t.  Sierra  («) ;  Maunsey  r.  Bla- 
mire(J);  HoUowayy.  HoUaway(g);  Pyotr.  Pyot{hy, 


In  Gettingt  v.  Macdermott  (t)  certain  sams  were 
given  to  persons  named  in  the  will,  or  to  their  heirs : 
and,  after  a  great  deal  of  discussion,  the  Court  decided 
that  it  was  an  alternative  limitation,  to  meet  a  case  of 
lapse,  that  is,  that  the  testator  intended  that  the  parties 
named  should  take  the  sums  intended  for  them,  if  they 
were  alive  at  his  death,  but,  if  they  were  not,  that  the 
sums  should  go  to  their  next  of  kin.  Vaux  t.  Hender- 
son (j)  also  was  a  case  in  which  the  heirs  of  the  l^atee 
were  substituted  for  the  legatee  himself,  incase  he  should 
die  in  the  testator's  lifetime. 


It  is  important  to  add  that,  in  this  case,  the  heir  does 
not  take  the  real  estate  by  descent,  but  by  purchase ; 


(a)  i4Ve6.488. 
(*)  igVes.  399. 

(c)  1  Vem.  35. 

(d)  1  P.  W.  748. 
(0  4  Ves.  766. 


if)  4  Russ.  384. 

ig)  5  Ves.  399. 

(A)  1  Ves.  335. 

(t)  8  Myl.  &  Keen,  69. 

Ij)  I  Jac.  A  Walk.  3^ 
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for  the  descent  is  broken ;  and  he  takes  not  as  heir,  but 
as  persona  designata. 

Whatever  view  may  be  taken  of  this  case,  it  can  not 
be  held  that  there  is  an  intestacy:  and  it  is  on  that 
ground  alone,  that  the  testator's  widow  can  claim. 

Mr.  Stuart  and  Mr.  Heathfield,  for  the  Defendant 
Richard  Oolightly : 

Our  client  is  become  the  trustee  of  Francis  Gildart^s 
will,  and  is  also  beneficially  interested  in  the  same  way 
as  the  Plidntiffs  are.  We  submit  that  the  testator  has 
clearly  shown  it  to  be  his  intention  that  the  same  persons 
should  enjoy  his  personal  estate,  as  were  to  enjoy  his 
real  estates.  The  persons  whom  he  appoints  his  trustees, 
he  appoints  his  executors  also :  and  he  gives,  to  those 
persons,  the  whole  of  his  real  and  personal  estate^  by  one 
and  the  same  gift.  He  directs  his  debts  to  be  paid  out 
of  the  aggregate  Fund  consisting  of  his  personal  and  real 
estate.  The  annuities  to  his  wife  and  his  nieces,  are  to  be 
paid  out  of  the  income  of  the  same  fund ;  and  so  also  are 
the  sums  for  the  maintenance  of  his  son.  It  is  true  that, 
when  the  testator  proceeds  to  make  limitations  of  the 
trust  property,  he  separates  the  realty  from  the  person- 
alty :  but  he  could  not  avoid  doing  so,  because  the  same 
words  are  not  applicable  to  both  species  of  property. 
The  case  of  Gwynne  v.  Muddock  governs  this  case. 

If,  however,  the  Court  should  hold  that  the  personalty 
does  not  belong  to  John  Gildarfs  estate,  the  next  of  kin 
of  the  testator  must  be  entitled  to  it;  and  the  widow  is 
not  one  of  the  next  of  kin. 

Mr.  Whitmarsh  and  Mr.  Lewin  appeared  for  other 
Defendants  in  the  same  interest  as  the  Plaintiffs: 

The  rule  in  construing  a  will,  is  to  give  effect,  if  pos- 
sible, to  every  word  of  it    But,  in  this  case,  the  Court 
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can  not  hold  that  there  is  an  intestacy  (which  it  must 
do  if  the  widow  is  to  take  anything)  withont  saying  that 
the  clause  which  follows  the  limitations  of  the  real  es- 
tate, is  to  have  no  meaning  at  all  attributed  to  it. 

Mr.  Koe,  Mr.  Teed,  Mr.  Wakefield,  Mr.  Osborne^ 
Mr.  Rolt  and  Mr.  Kenyan  appeared  for  the  remaining 
defendants  whose  interest  was  the  same  as  the  Plain- 
tiffs. They  referred  to  the  observations  made  by  the 
Vice-chancellor,  on  Holloway  v.  UoUoway  and  Yaux 
V.  Henderson,  in  his  judgment  in  Waite  v.  Tempter  {k), 
and  added  that,  where  there  is  a  substantive  gift  of 
personalty  to  the  right  heir  of  A.,  his  right  heir  at  com- 
mon law  will  take;  the  word  '  heir'  not  being  used,  in 
that  case,  either  as  a  word  of  limitation  or  as  a  word  of 
substitution. 

Sir  Charles  Wetherett  and  Mr.  G.  W.  Collins  for 
W.  Alexander  Morland,  the  personal  representa- 
tive of  the  testator's  widow : 

The  testator's  son  does  not  take  a  life  estate  under 
the  trusts  of  the  will :  all  that  he  is  entitled  to»  is  to 
have  such  part  of  the  income  of  the  property  applied  for 
his  maintenance  and  support,  as  the  trustees  may  think 
sufficient  for  those  purposes.  The  testator  then  limite 
the  property  to  the  first  son  of  his  son  in  tail ;  but  he 
does  not  limit  it  to  any  of  the  other  sons ;  and,  as  the 
limitations  over  are  to  take  effect  after  the  failure  of 
issue  of  the  son,  we  submit  that  they  are  void  on  the 
ground  of  perpetuity  :  Rushion  v.  Craven{j[) ;  Mel/iik  r. 
Mellish  (m)  ;  Doe  v.  Charlton (n)  ;  Monkhouse  v.  ^oTiit- 
house  (0).     We  cite  those  cases  in  order  to  show  that,  if 


(k)  Ante,  Vol.  11.  p.  541. 

(/)  1 2  Price,  599, 

(m)  2  Barn.  &  Cres.  520. 


(n)  1  Man.  &  Gnu  ^qq, 
(o)  jittte,  Vol.  III.  p.  1 19. 
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^D  estate  for  life  had  been  limited  to  the  testator's  son, 
the  Court  might  have  implied,  from  the  other  words  of 
the  willy  that  he  took  an  estate  tail ;  in  which  case  the 
whole  interest  in  the  personalty,  would  have  been  vested 
in  him  :  but,  as  he  did  not  take  an  estate  for  life,  the 
omission  to  limit  the  property  to  his  younger  sons,  is 
fatal    to  the  bequests   over. — [The    Vice-chancellor : 
You  construe  the  words : ''  for  default  of  such  issue,"  as 
comprehending  the  issue  of  persons  not  named  to  take 
as  tenants  in  tail.] — Yes:  and  we  submit  that  the  effect 
of  that  construction  is  that  there  is  an  intestacy  as  to 
the  personal  estate. — [The  Vice'Chancellor  i   The  per- 
^nalty  is  disposed  of  by  reference  to  the  disposition  of 
the  realty :  therefore^  I  can  not  deal  with  the  personal 
estate,  before  I  know  whether  the  limitations  over  of  thfs 
real  estate  are  void  or  not    That  is  a  legal  question  :  do 
you  wish  to  take  the  opinion  of  a  Court  of  Law  upon  the 
point  ?]^We  shall  be  satisfied  with  your  Honor^  decision. 

Secondly,  we  contend  that  the  testator's  son  did  not 
take  the  ultimate  remainder  in  fee  in  the  real  estates, 
under  the  will,  but  by  his  better  title  as  heir;  and  so 
your  Honor  decided  when  the  cause  was  heard :  that  is, 
you  held  that  the  ultimate  limitation  was  void  as  to  the 
real  estate,  and  that  the  son  took  by  descent  *.  How 
then  can  it  be  contended  that  the  ultimate  limitation  is 
good  as  to  the  personalty  ? 

Thirdly,  we  contend  that  the  limitatioi)  in  question, 
being  a  limitation  of  personalty  after  several  limitations 
in  tail,  is  void,  according  to  Tolkmache  v.  Lord  Co^ 
ventry  (jp) ;  Yaughan  v.  Burilem  (q) ;  and  Gilb.  on  Uses, 

•  On  referring  to  page  337  anU^  it  will  be  seen  that  the 
above  statement  as  to  the  effect  of  the  decree,  is  incorrect. 
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(p)  2  01.  &  Finn.  611. 
Vol.  XIV.  b  b 


iq)  3  Bro.  C.C.  101. 
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last  edit.,  p.  124. — [The  Vice-Chaneellor :  Yoa  have  to 
consider  what  is  the  effect  of  the  words :  '^  so  far  as  the 
rales  of  law  and  eqaity»  the  deaths  of  parties  and  other 
contingencies  will  admit  of.''] — According  to  the  cases, 
those  words  do  not  make  the  ultimate  limitation  valid. 


Fourthly,  we  submit  that  it  is  apparent,  on  the  hot 
of  the  willy  that  the  testator  did  not  intend  his  son  to 
take  anything  more  tlian  the  maintenance  provided  for 
him.  Moreover,  the  trust  for  such  person  or  persons 
&c.  on  which  the  counsel  for  the  Plaintiffs  rely,  is,  by 
the  express  terms  of  it,  not  to  arise  until  after  the  de- 
cease of  the  son.  Consequently,  your  Honor  caniiot 
decide  in  favour  of  the  Plaintiffs,  without  doing  violence 
to  the  testator's  declared  intention. 


Judgment 


The  other  counsel  in  the  cause  were  Mr.  Cooper, 
Mr.  Parry  and  Mr.  Etderton,  but  they  took  no  part  ii 
the  argument 

The  Vice-Chancellor  : 

I  shall  not  trouble  Mr.  Parker  to  reply,  because  the 
case  was  opened  some  days  ago,  and,  in  the  interval,  I 
have  had  an  opportunity  of  considering  it. 

With  respect  to  the  objection  that  all  the  limitatioDi 
subsequent  to  the  limitation  to  the  first  son  of  Joibi 
Gildart,  are  void,  I  think  that  the  true  constructioo  of 
the  words,  ^'  for  default  of  such  issue/'  is,  default  of  the 
issue  which  is  there  expressly  mentioned,  that  is,  the  £ist 
son  and  the  heirs  of  his  body.  It  is  too  much  to  say 
that,  because  a  sentence  is  obviously  incompletCi  it 
must  be  taken  to  be  complete,  and  that,  therefore,  aO 
the  subsequent  limitations  are  void.  It  is  the  duty  of 
the  Court  to  strive,  not  to  defeat,  but  to  support  tk 
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dispositions  of  a  will ;  but  it  cannot^  even  for  that  pur- 
pose, supply  wordsy  however  probable  it  may  be  that 
the  omission  of  them  was  a  mistake. 

The  scheme  of  the  will  now  under  consideration, 
is  this.  It  commences  with  a  general  devise  of  the 
testator's  real  and  personal  estates  to  trustees;  and  all 
the  persons  who  are  intended  to  be  benefited  by  it,  are 
to  take  by  virtue  of  trusts  subsequently  declared.  The 
testator's  son  is  the  first  person  named :  he,  however, 
is  not  to  take  as  a  tenant  for  life ;  but  the  trustees  are 
to  apply  such  part  of  the  income  of  the  real  and 
personal  property  as  they  shall  think  sufficient,  for 
his  maintenance  and  support  during  his  life.  Then 
there  is  a  limitation  in  favour  of  his  first  son  and  the 
heirs  of  the  body  of  such  first  son.  Then  several 
limitations,  of  the  real  estate  alone,  are  made  to  other 
persons  for  Ufe  and  in  tail ;  and  the  ultimate  limitation 
is  to  the  testator's  own  right  heirs.  The  testator  then, 
having  previously  disposed  of  the  income  of  his  lease- 
hold and  other  personal  property  during  the  life  of  his 
son,  declares  that  his  trustees  and  executors,  and  the 
survivors  and  survivor  of  them,  and  the  heirs,  executors, 
lidministrators  and  assigns  of  such  survivor,  shall  stand 
and  be  seised  and  possessed  of  and  interested  in  his 
leasehold  and  personal  property,  from  and  after  the 
decease  of  his  son,  in  trust  for  such  person  and  persons, 
in  the  same  order  and  succession,  and  for  such  and  the 
same  estates,  rights  and  interests,  and  with  such  re- 
mainders or  limitations  over,  and  subject  to  the  several 
annuities,  charges,  powers,  provisoes,  restrictions  and 
declarations  limited  or  declared,  by  his  will,  concerning 
his  fireehold  and  copyhold  estates  thereby  devised, 
so  far  as  the  nature  of  the  said  leasehold  and  other 
personal  estate  and  efiecte,  the  rules  of  law  and  equity, 
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the  deaths  of  parties  and  other  contingencies  will  admit 
of.     Now  if,  immediately  after  the  death  of  the  testatori 
a  bill  had  been  filed,  by  the  son  or  by  any  of  the  other 
parties  interested,  for  the  purpose  of  having  a  settle 
ment  made  according  to  the  directions  of  the  will*, 
J  apprehend  that  tiie  Court,  in  order  that  the  personal 
estate  might  be  settled  in  the  same  mann^  as  the  leal 
estate   so  far  as  the  rules  of  law  and  equity  would 
admit  of,  would  have  limited  the  personal  estate  to  the 
persons  who,  as  they  came  into  existence,  would  become 
tenants  in  tail  of  the  real  estate,  with  limitations  over 
in  the  event  of  their  dying  under  the  age  of  twenty-ooe, 
and  without  inheritable  issue.    And,  as  the  Court  woold 
see  that  all  those  limitations  might  fail,  it  would  then 
have  to  consider  what  ought  to  be  done  with  regard  to 
the  ultimate  trust  of  the  personal  estate.     Now  nothing 
can  be  more  plain  than  that  the  testator  meant  that,  by 
the  operation  of  a  trust  to  be  executed  by  the  trMStm 
according  to  the  rules  of  this  Court,  all  the  persons  who 
were   to  take  estates  in   the   freehold   and   copyhold 
property,  should  take  corresponding  interests,  as  far  as 
law  would  allow,  in  the  personal  estate :  and,  if  it  be 
the  true  construction  of  the  will  that  those  words  whick 
contain  the  limitation  of  the  freehold  and  copyhold  estates, 
in  trust  for  the  testator's  own  right  heirs,  designate  the 
person  who  ansu)ered  the  description  of  the  testator's  heir 
at  law  at  his  death,  it  appears  to  me  that  the  Court 
of  Chancery   would,  of  necessity,    be   bound  to  saj 
that,  in  the  settlement  to  be  made  immediately  upon  the 
testator's   death,   that   person   should   be   the  person 
named  to  take  the  personalty  f. 

*  No  settlement  was  directed  to  be  made  by  the  will ;  the 
trustees  were  directed  to  hold  the  property  upon  the  trusts 
declared. 

t  For  the  form  of  a  decree  directing  a  settlement  to  be 
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As  the  Master  has  made  a  mistake  in  reporting  that 
the  testator's  widow  was  one  of  his  next  of  kin,  there 
ought  to  be  a  preliminary  statement,  in  the  decree,  that 
the  counsel  for  all  the  parties  agreed  that  John  Gildart 
was  the  testator's  sole  next  of  kin. 
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Declare  that  the  ultimate  trust  declared,  by  the  tes- 
tator, of  his  leasehold,  chattelhold  and  personal  estate 
and  effects,  vested,  on  his  decease,  in  John  GUdari, 
deceased,  his  heir-at-law*. 

made  in  pursuance  of  the  directions  in  a  will,  see  Seton  on 
Decrees,  p.  230. 

*  The  result  of  the  abotw  decision,  so  far  as  it  relates  to  the 
real  estates,  is  that,  where  copyholds  as  well  as  freeholds,  are 
the  subject  of  an  ultimate  limitation  in  a  will,  to  the  testa- 
tor's own  right  heirs,  the  copyholds  as  well  as  the  freeholds 
testy  under  that  limitation,  in  the  person  who  is  the  testator's 
heir  at  lata  at  his  death.  From  which  it  seems  to  follow  that 
die  person  entitled  to  the  estates  when  all  the  prior  limita- 
doDS  determine,  will  be,  not  the  testator's  own  right  heir,  as 
iuch,  at  least,  but  the  heir  of  the  individual  who  was  the  heir 
of  the  testator  at  his  death. 

The  foregoing  observations  have  reference  to  a  case  not 
within  the  recent  Act  for  amending  the  law  of  inheritance. 
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5th  December. 

Will. 

Construction. 

*  Issue.* 


Testatrix  be- 
queathed her 
personal  estate 
to  her  sisters, 
or,  in  case  of 
the  death  of 
either  or  any  of 
them  leaving 
issufy  th.en  the 
share  of  her  so 
dying  to  go  to 
such  child  or 
children^ 
equally. 

All  the  tes- 
tatrix's sisters 
died  in  her  life- 
time, without 
leaving  any 
child  or  chil- 
dren living  at 
the  testatrix's 
death ;  but  one 
of  them  lefl  two 
grandchildren 
then  living. 

Held  that  the 
word,  *  issue,' 
meant  *  child  or 
children,'  and 
consequently 
that,  in  the 
events  that  hap- 
pened, the  tes- 
tatrix's estate 
was  undisposed 
of. 


GOLDIE  V.  GREAVES. 

Dorothy  greaves  made  her  will,  dated  the 
16th  of  December  1790,  in  the  following  words :  "  My 
will  and  mind  is  that  my  mother  shall  receive  the  half 
of  the  interest  of  all  I  die  possessed  of,  for  her  life,  and 
the  other  half  of  the  interest  of  all  I  die  possessed  of,  to 
be  divided  amongst  my  three  unmarried  sisters  :  but  if 
any  of  my  sisters  should  marry,  I  direct  that  she  or  they 
so  married,  shall  not  receive  any  of  the  interest  of  my 
fortune,  but  that  her  or  their  part  of  the  interest  which 
she  or  they  would  have  received  had  she  or  they  con- 
tinued single,  shall  go  to  the  unmarried  sister  or  sisten 
for  her  or  their  lives :  and  I  further  direct  that,  if  my 
mother  should  survive  all  her  unmarried  daught^v,  she 
shall  receive  all  the  interest  of  all  I  die  possessed  of,  finr 
her  life  :  and  I  further  direct  that  if  any  of  my  unmar- 
ried sisters  shall  survive  my  mother,  she  or  they  shall 
receive  all  the  interest  of  all  I  die  possessed  of,  for  her 
or  their  lives :  and  it  is  my  further  will  and  mind  that, 
at  the  death  of  all  my  unmarried  sisters,  all  that  I  die 
possessed  of  shall  then  be  equally  divided  amongst  my 
brother,  Edward  Greaves,  esq.,  my  sister,  Jane  Brad- 
shawy  and  my  other  sister  or  sisters  that  are  or  shall 
have  been  married,  or,  in  case  of  the  death  of  either  or 
any  of  them  leaving  issue,  then  the  share  of  him  or  her 
so  dying  to  go  to  such  child  or  children  equally  between 
them." 

The  testatrix's  mother  and  brother  and  all  her  sisters 
died  in  her  lifetime.  Neither  her  brother  nor  any  of  her 
sisters  left  any  issue  living  at  her  death,  except  that 
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Jant  Bradshaw,  one  of  her  sisters,  left  two  grand- 
children, who,  together  with  Darcy  Lever  and  Mary 
Lever,  the  children  of  the  testatrix's  maternal  uncle, 
were  the  next  of  kin  of  the  testatrix  at  her  death. 

The  testatrix  died  in  1838.     Darcy  Lever  died  after- 
wards. 


349 

1844. 

GOLDIB 

Grsavxs. 


The  bill  was  filed  by  his  executors,  alleging  that, 
under  the  circumstances  above  stated,  the  testatrix  died 
intestate,  and  her  personal  representative  was  a  trustee 
of  her  personal  estate  for  her  next  of  kin. 

Mr.  Bet  hell,  Mr.  James  Parker,  Mr.  Renshaw,  and 
Mr.  Little,  for  the  Plaintiffs  and  the  Defendant  Mary 
Lever,  said  that  the  testatrix  had  died  intestate,  not  only 
as  to  the  share  of  her  personal  estate  which  her  brother, 
Edward  Greaves^  would  have  taken  if  he  had  survived 
her,  but  also  as  to  the  remainder  of  her  personal  estate ; 
for  the  word,  *  issue,'  must  be  held  to  mean,  ^  child  or 
children.' 

Mr.  fVakefield  and  Mr.  Mylne  for  the  grandchildren 
of  Jane  Bradshaw,  contended  that  the  meaning  of  the 
word, '  issue,'  was  not  limited  by  the  subsequent  words, 
*  child  or  children.'  Wythe  v.  ThurUton  (a) ;  Dalzell 
V.  Welch  (6) ;  Pruen  v.  Osborne  (c). 

The  Vice-Chancellob  : 

The  testatrix,  herself,  has  explained  what  she  meant 
by  the  word,  *  issue.'     After  using  that  word,  she  uses 

{a)  Amb.  555  :  3  Ves.  jun.  257,  where  the  case  is  stated 
from  Reg.  Lib.;  and  1  Yez.  196,  where  it  is  reported  as 
fVyth  V.  Blackman. 

(b)  Ante,  Vol.  II.  p.  319.  (c)  Ante,  Vol.  XI.  p.  132. 
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GbLDlE 


GrbaVxs. 


the  expression,  *  such  child  or  children/  Therefore, 
she  has  made  it  indisputably  plain  that,  by  that  word, 
she  meant,  '  child  or  children : ' 

Declare  that,  in  the  events  that  happened,  the  testa- 
trix died  intiestate  as  to  the  whole  of  her  personal 
estate. 


1844: 
6th  and  9th 
December* 


Evidence. 

Copies  of 

Court-rdL 

Copies  of 
court-roll, 
authenticated 
by  the  steward 
of  the  manor, 
are  admissible 
as  evidence, 
though  they  are 
not  the  copies 
delivered  to  the 
tenant  of  the 
estate. 


BREEZE  i;.  HAWKER. 

1  HE  object  of  this  sidt  was  to  recover  a  copyhold 
estate  in  Hampshire. 

The  evidence  on  the  part  of  the  Plaintiff  consisted,  in 
part,  of  copies  of  surrenders  and  admittances,  which  the 
steward  of  the  manor  swore  that  he  had  examined  with 
Uie  court-rolls,  and  found  to  be  correct. 

Mr.  Bethell,  for  the  Defendants,  objected  that  no 
copies  of  court-toll  were  evidence,  except  those  that 
Were  delivered  to  the  tenant  of  the  estate. 

Mr.  Cooper  and  Mr.  Lee,  for  the  Plaintiff,  cited  Bui- 
Ier*8  N.  P.  247 ;  2  Starkie  on  Evid.  239 ;  and  Rex  V. 
Hains  (a). 


The  Vice-chancellor  overruled  the  objection. 


{a)  Coniberbatch,  337. 
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REEVES  r.  THE  GLASTONBURY  CANAL  1844: 

COMPANY.  9fr  December. 

\M  Mortgage* 

JVLOTION,  on  behalf  of  the  Defendant  in  a  foreclosure      Foreclosure. 

suit,  for  a  reference,  to  the  Master,  to  take  an  account        p  7?^!^' 

of  what  was  due,  to  the  Plaintiff,  for  principal,  interest  

and  costs,  and  that,  on  payment,  of  what  should  be  On  a  motion  by 

reported  due,  within  six  months  after  the  date  of  the  *  pefendant  in 

'^         ,'.._.  -  .  ,  a  foreclosure 

report,  the  Plaintiff  might  reconvey  the  mortgaged  pre-  suit,  to  stay  pro- 
mises to  the  Defendant,  and  that,  in  the  meantime,  all  ceedings,  on 
proceedings  in  the  suit  might  be  stayed.  pnncipal  in- 

terest and  costs, 
The  bill  contained  the  usual  suggestion  as  to  there  ^^®  Defendant 
being  other  n>ortgages,  charges  and  incumbrances  on  Tee  rard'a- 

the  mortgaged  estate.  vit  to  show  that 

he  is  the  only 
person  entitled 
The  Vice-chancellor y  on  the  Plaintiff's  counsel  object-  to  redeem* 

ing  thai  the  motion  could  not  be  granted  for  want  of  an     ^*Eg*^  ^* 

affidavit  similar  to  that  in  Piggin  y.  Cheetham  (a),  held  ^  Hare  80 

that  no  such  affidavit  was  requisite ;  and  overruled  the  disapproved  of. 

objection. 

His   Honor  ultimately  refused  the  motion,  on  an- 
other ground. 

Mr.  FreeUng  supported  the  motion, 

Mr.  Bethell  and  Mr.  Selwyn  opposed  it. 

(a)  2  Heo'e,  80. 
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1844:  CAZENOVE  V.  BOAZMAN* 

1  ith  Dec. 


witness. 


Evidence.        ^  ^^  PlaintifTs  counsel  read,  as  part  of  his  case,  the 
Practice.        examination  in  chief  of  one  of  the  Defendant's  wit- 

If  Plaintiff  reads  ^^^^^^'  ^^^  ^^^^  proposed  to  read  the  cross-examinatioQ 
the  examination  of  that  witness.     To  which, 
in  chief  of  one 

ant's  witnesses,        ^i**  BetheUy  for  the  Defendant,  objected,  and  cited 

he  may  read  the  Smith  v.  Biggs  (a). 
cross-examina- 

Mr.  Sttuzrt  and  Mr.  Daniel,  contra  : 

Smith  V.  Biggs  does  not  govern  this  case,  as,  there,  it 
was  proposed  to  read  a  part  only  of  the  witness's  testi- 
mony, namely,  his  cross-examination ;  whereas  all  that 
the  witness  has  said,  is  offered  to  be  read  here. 

Mr.  Bethell  in  reply  : 

A  party  acquires  a  right  to  read  the  cross-examina- 
tion of  a  witness,  only  upon  the  other  side  using  his 
examination  in  chief.  Cross-examination  is  limited  to 
questions  put  on  examination  in  chief.  If  it  were  otbe^ 
wise,  a  party  would  have  only  to  read  the  answer  of  a 
witness  to  the  first  interrogatory,  in  order  to  entitle  him- 
self to  read  the  whole  of  the  witness's  cross  examioa- 
tion.  A  witness  does  not  become  such,  simply  by 
having  been  taken  before  the  Examiner;  but,  when  the 
party  who  called  him  reads  the  whole  or  a  part  of  bis 
evidence  in  chief.     If  a  party  reads  the  examination  in 

*  The  Reporter  is  indebted  to  Mr.  T.  R,  KnawUs  for  the 
above  note. 

(fl)  Ante,  Vol.  V.  p.  391. 
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chief  of  a  witness,  he  makes  that  witness  his  own,  just 
as  much  as  if  he  had  examined  the  witness;  and,  if  he 
is  allowed  to  read  his  cross -examination  also,  he  would 
be  permitted  to  examine  in  chief  and  to  cross-examine 
the  same  witness. 

The  ViCE-CHANCELLOR  : 

Smith  V.  Biggs  does  not  apply  to  this  case ;  for,  there, 
the  party  proposing  to  read  the  cross-examination,  did 
not  intend  to  read  the  examination  in  chief,  nor  was 
it  proposed  to  be  read  by  the  other  party.  But,  here, 
the  examination  in  chief  has  been  read  ;  and  the  Court 
knows  what  it  contains.  The  Plaintiff  is,  therefore, 
entitled  to  read  the  cross-examination. 


1844. 


Cazemovb 

V. 
BOAZMAN. 


MANTON  V.  ROE. 

Motion,  before  decree,  on  behalf  of  the  Defendant 
in  a  suit  instituted  by  a  creditor,  on  behalf  of  himself 
&c.,  that  the  bill  might  be  dismissed,  on  payment,  by 
the  Defendant,  the  executor  of  the  debtor,  to  the  Plain- 
tiff, of  the  amount  of  his  debt,  with  interest  at  four  per 
cent,  and  costs  of  the  suit. 

It  was  admitted  that  the  debtor  died  solvent. 

Mr.  Stuart  and  Mr.  Sheffield,  in  support  of  the  mo- 
tion, cited  Praed  v.  Htdl  (a). 

Mr.  Bethell  and  Mr.  Torriano  for  the  Plaintiff,  Mr. 
Wakefield  and  Mr.  Hallett  for  the  other  parties. 

(a)    1    Sim.  &   Stu.   331*      1  Beav.  316;  and  Holden  y. 
See  PemUrton  y.   To^am,      Kj/nation,  a  Beav.  204. 


i«44: 
12th  Dec. 

Debtor  and 
creditor. 

Costs. 

Staying 

proce^ings  in 

a  suit. 

Jurisdiction. 

Practice. 

Bill  in  a  cre- 
ditor's t^uit 
dismissed,  on 
motion  by  De- 
fendant before 
decree,  on  pay- 
ment of  the 
debt,  with  in- 
terest, at  four 
per  cent,  and 
costs. 
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1844* 
Makton 

llox. 


The  Vice-chancellor  said  that  he  had  no  doubt  that 
the  Court  had  jurisdiction  to  make  the  order,  and 
granted  the  motion*. 

Reg.  Lib.  B.  1844,  fo.  202. 

*  The  costs  were  directed  to  be  taxed  as  between  ptitj 
and  party. 


1844: 
13th  Dec. 

Mistake. 

Miidescription 

of  legatee. 

Will 

Construction, 

Bequest  to  John 
Nt»bottj  second 
SOD  of  WilUam 
Strangways 
Nen^ltf  vicar 
of  Somerton, 
The  yicar  of 
^mrr^cm  was 
JFiliiam  Robert 
NevoboU.    His 
second  wn  was 
Henrif  Robert 
and  his  third 
son,  Jobn  Pryce, 
Held  that  John 
Pryce  Netobolt 
was  entitled  to 
the  legacy. 


NEWBOLT  V.  PRYCE. 

Bridget  new  bolt,  widow,  being  possessed 
of  2,800/.  consols,  by  her  will  dated  in  1837,  bequeathed 
as  follows :  **  To  my  nephew  John  NewboU^  second  son 
of  the  Rev.  William  Strangways  Newbolt,  vicar  of  5oai- 
ertoHy  Somerset,  I  leave  all  my  fbnded  property  in  the 
three  per  cents  which  I  may  die  possessed  otV 

The  testatrix  died  in  1843. 

It  appeared  from  the  Master^s  report  made  in  obedi- 
ence to  the  decree  at  the  hearing  of  the  cause,  that  the 
name  of  the  vicar  of  Somerton  was  WilUam  Robert 
NewhoU;  that  he  was  inducted  into  the  vicarage  in 
1833;  that  no  other  person  of  the  name  of  NewbcU,  had 
been  either  vicar  or  curate  of  the  parish  for  fifty  yean 
prior  to  the  date  of  the  will ;  that  William  Robert  New- 
hoU was  the  brother  of  the  testatrix's  late  husband  John 
Newbolt,  under  whose  will  she  became  entitled  to  the 
2,800/.  consols;  and  that  W.  12.  Newbolt  had  three 
sons  living  at  the  date  of  the  will,  of  whom  George 
Digby  Newbolt  was  the  eldest,  Robert  Henrif  Newbolt, 
the  second,  and  John  Pryce  NewboU,  the  third. 


New  BOLT 
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At  the  bearing  for  further  directions,  the  questions  1 844. 

were,  first,  whether  John  Pryce  Newbolt  (who  was  the 
Plaintiff  in  the  suit)  was  entitled  to  the  consols ;  second, 
whether  Robert  Henry  Newbolt  was  entitled  to  them,  PavcB. 

and,  third,  whether  the  bequest  was  void  for  uncer- 
tainty, 

Mr.  Bethell  and  Mr.  Selwyn,  for  the  Plaintiff,  relied 
on  the  maxim ;  **  Veritas  nominis  toUit  errorem  descrip- 
tionis ;"  and  cited  Doe  v,  Hiscocks  (a),  and  Doe  v,  Hu- 
thwaite  (&)• 

Mr.  Stuart,  for  Robert  Henry  Newbolt : 

The  Plaintiff's  baptismal  name  is  not  John,  but  Johfi 
Pryce,  consequently  there  is  no  Veritas  nominis  with 
regard  to  him.    The  description  applies  correctly  to  my 
client.    The  testatrix  has  mistaken  the  baptismal  name 
of  the  father,  but  is  correct  in  her  description  of  him. 
In  Doe  V.  Huthwaite,  the  following  passage  in  Co.  Litt. 
3  a,  was  cited :  "  So  it  is  if  lands  be  given  to  Robert  Earl 
of  Pembroke,  where  his  name  is    Henry ;  to  George 
Bishop  of  N'onrtcA,  where  his  name  is  John;  and  so  of  an 
abbot ;  for,  in  these  and  the  like  cases,  there  can  be 
but  one  of  that  dignity  or  name  ;  and,  therefore,  such  a 
grant  is  good,  albeit  the  name  of  baptism  be  mistaken." 
In  Pitcaime  v.  Erase  (c),  there  was  a  devise  to  Wil- 
liam Pitcairne,  the  eldest  son  of  Charles  Pitcairne  of 
Twickenham.    The  name  of  the  eldest  son  was  Andrew ; 
but  it  was  held  to  be  a  good  devise  to  him  :  so  that  the 
description  was  preferred  to  the  name. 

The  Vice-Chancellor  : 
In  that  case  there  was  no  son  of  the  name  of  William. 

(a)  5  Mees.  &  Wels.  363.         (^)  3  Barn,  &  Aid.  632. 

(c)  Finch's  Rep.  403. 
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1844. 
Newbolt 

V* 

Pryce. 


The  question  here  is  whether  a  son  is  not  more  likely 
to  be  called  by  one  of  his  names,  than  by  a  name  that 
does  not  belong  to  him  at  all.  The  directions  given  by 
the  decree^  are  not  sufficiently  full :  there  ought  to  have 
been  an  inquiry  whether  the  testatrix  was  not  in  the 
habit  of  calling  one  of  the  sons  (whom,  by  the  bye,  she 
inaccurately  calls  her  nephews)  by  the  name  of  John. 


Mr.  Wood,  for  the  testatrix's  next  of  kin : 

The  words  of  the  will  do  not  apply  either  to  the  se- 
cond or  to  the  third  son  :  and  your  Honor  can  not  hold 
that  the  third  son  is  entitled  to  the  legacy,  without 
striking  out  the  words,  **  the  second  son  ;"*  and  you  can 
not  hold  that  the  second  son  is  entitled,  without  striking 
out  the  word,  "  John ;"  but  you  are  not  at  liberty  to 
strike  out  any  of  the  words ;  and,  therefore,  the  bequcfit 
is  void  for  uncertainty.  In  Doe  v.  Hiscocks,  the  son 
who  was  held  to  be  entitled,  was,  in  a  certain  sense,  the 
eldest  son  ;  for  he  was  the  eldest  son  of  the  second  mar- 
riage.  In  Blundell  v.  Gladstone  {d)  it  was  lield  that 
the  testator,  when  he  spoke  of  Edward  Weld,  meant 
Joseph  Weld :  but,  in  that  case,  the  will  itself  showed 
that  the  pei^son  intended  by  the  testator,  had  an  elder 
brother,  and  a  sister,  named  Lady  Stourton :  and, 
as  those  circumstances  applied  to  Joseph  Weld,  they 
guided  the  Court  in  coming  to  the  conclusion  that  be 
was  the  person  intended  by  the  testator :  but,  in  this 
case,  there  is  nothing  whatever  to  show  which  of 
the  two  claimants  was  the  person  intended  by  the  tes- 
tatrix. 

The  Vice-Chancellor  : 
The  question  is  whether  a  person  whose  baptismal 


(</)  Ante,  Vol.  XI.  p.  4O7;  and  1  Phill.  279. 
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name  is  John  Pryce,  is  not  correctly  described  by  the  1844. 

name  of  Jokn, 


New  BOLT 

V, 


I  think  that  there  is  a  sufficient  verU<is  nominis,  to  Prycf 

take  away  the  error  descriptionis. 


THE  DUKE  OF  LEEDS  v.  LORD  AMHERST.  >M: 

S18t»  25th, 

I  and  37th  April; 

J  N  1 797  the  family  estate  of  the  Dukes  of  Leeds,  con-  and 

sisting,  in  part,  of  a  mansion-house  and  demesne  lands      ^^^  ?J^  ^5th 

at  Kiveton,  otherwise  Keeton,  in  Yorkshire,  was  settled      « v— ^^ — ' 

on  Francis  Duke  of  Leeds  for  life,  without  impeachment  Equitable  waste. 

of  waste,  with  remainder  to  his  son,  George  William  ^^^^^ntfor  life 

Frederick,  Duke  of  Leeds,  then  Marquis  Carmarthen,  remainder-man. 

for  life,  without  impeachment  of  waste,  with  remainder  Length  of  time. 
to  his  first  son  in  tail  male,  with  divers  remainders  over.  acjs. 

At  the  same  time,  Duke  George,  under  the  will  of  the  Tenant  for  life 

Earl  oiHoldeTnesse,h\s  maternal  grandfather,  was  tenant  committed 

^  equitable  waste 

for  life  in  remainder  expectant  on  the  decease  of  his  101809,  during 

father,  of  the  castle  and  manor  of  Hornby  and  other  ^^)^  infancy  of 
estates  in   Yorkshire,  with  remainder  to  his  first  and  ^j^^  ^^^^  tenant 
other  sons  in  tail  male.    The  Plaintiff,  who  was  his  in  tail  in  re- 
eldest  son,  was  bom  on  the  21st  of  May  1798.     On  the  n^ainder.    The 
^  -                        -^  ,      —        .    ,.    ,  son  came  of  age 
Slst  of  January  1790  Duke  Francis  died.  in  1819.    In 

1828  he  was 

In  1809,  Duke  George  pulled  down  and  sold  the  ma-  acu^of^wasie^  ^ 

terials  of  the  mansion-house  at  Keeton  (which  had  been  committed  by 

his  father,  but 
did  not  institute  any  suit  on  account  of  them  until  1840,  which 
was  two  years  afler  his  father's  death. 

Held  that  the  suit  was  not  barred  by  length  of  time. 

Plaintiff. — Costs. 

If  a  Plaintiff  examines  a  Defendant  as  a  witness,  he  must  pay 
the  Defendant's  costs  of  the  suit. 
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iS^G.         the  family  residence  of  the  Dukes  of  Leeds  for  several 
'  generations),  and  went  to  reside   at    Hornby   Casile. 

Duke  of        About  the  same  time,  he  cut  down  and  sold  all  or  the 
LjEeds 

greater  part  of  the  ornamental  timber  and  some  young 

Loan  t^^^^  on  the  Keeton  estate,  and  converted  the  demesne 

Amherst.       l^nds  into  a  farm^  which  he  afterwards  let,  to  a  tenant, 

at  the  rent  of  764/.  per  annum. 

On  the  21st  of  May  1819,  the  PlaintiflF,  who  was  then 
residing  abroad  with  his  father,  attained  twenty-one. 
Shortly  afterwards,  he  and  his  father  joined  in  execut- 
ing deeds  and  suffering  recoveries,  by  which  the  Hoi- 
dernesse  and  family  estates  were  limited  to  such  uses  as 
they  should  jointly  appoint,  and,  subject  thereto,  to  tbe 
former  uses.  The  bill  alleged  (and  there  was  no  m- 
dence  to  contradict  the  allegation)  that  the  Plaintiff 
executed  the  deeds  and  joined  in  suffering  the  reco- 
veries, at  the  request  of  his  father :  that  the  deeds 
were  prepared  without  any  instructions  given  by  or 
required  from  the  Plaintiff,  and  that  he  executed  the 
same  without  having  them  read  over  to  him,  and  thit 
he  was  ignorant  of  the  precise  contents  and  of  the  nature 
and  effect  thereof,  except  that  he  was  informed,  by  his 
father,  and  understood  that  the  object  and  effect  of  the 
deeds  and  recoveries  was,  simply,  to  enable  him  and  his 
father  to  raise  money  to  meet  their  present  occasions, 
and  to  make  any  settlement  of  the  estates  they  might 
think  proper,  and  that,  in  the  meantime,  the  estates 
would  remain  settled  as  before :  that  he  executed  the 
deeds  and  joined  in  the  recoveries,  without  having  eon- 
suited  or  employed  any  legal  or  professional  adviser: 
that  no  discussion  took  place  relative  to  the  acts  of  waste 
committed,  by  his  father,  upon  Keetom  HM  and  the 
family  estate ;  nor  was  any  mention  or  reference  made 
of  or   to  such  acts ;  and  the  Plaintiff,  at  the  time  ot 
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executing  the  deeds  and  suffering  the  recoveries,  was  1846. 

ignorant  of  the  nature  and  extent  of  such  acts,  and  of  his 
rights  and  claims  upon  his  father  in  regard  thereto. 


■  ¥ 

DuKB  or 
Leeds 


Between  May  1819   and  April  1828,  the  Plaintiff  l^^^ 

and  his  father  raised  several  sums  of  money  by  mort-  Amu£Bst« 
gaging  the  estates  under  their  joint  power  o£  appoinU 
ment.  A  small  portion  of  the  amount  so  raised,  was 
applied  for  the  benefit  of  the  Plaintiff  and  the  rest  for 
the  benefit  of  his  father.  In  April  1828,  the  Plaintiff 
married ;  in  consequence  of  which,  a  negotiation  took 
place,  between  him  and  his  father,  relative  to  the  reset- 
tling of  the  estates.  That  negotiation  was  conducted 
by  the  friends  and  solicitors  of  the  parties,  and  was  con- 
tinued for  several  years,  but  led  to  no  result.  In  the 
course  of  it,  however,  it  appeared  that,  in  1828,  the 
Plaintiff  was  aware  of  the  equitable  waste  and  that  he 
had  a  claim,  on  his  father,  in  respect  of  it. 

On  the  10th  of  July  1838,  the  father  died,  having,  by 
his  will,  given  his  parliamentary  robes  to  the  Plaintiff, 
and  all  the  rest  of  (he  property  which  he  was  enabled  to 
dispose  of  (which  consisted  in  part  of  real  estates)  to 
biA  son-in-law,  the  Defendant,  Waller  SackviUe  Lane 
Fox,  and  other  persons. 

In  August  1840,  the  Plaintiff  (who  had  then  acquired 
the  fee  in  the  family  estate)  filed  a  bill  against  the 
tmstees  and  executors  of  his  father's  will  and  the  persons 
beneficially  entitled  under  it,  praying  that  compensation 
might  be  made  to  him,  out  of  the  personal  estate,  and, 
if  that  should  be  insufficient,  out  of  the  real  estates 
of  his  father,  in  respect  of  the  acts  of  equitable  waste 
before  mentioned. 

Vol.  XIV.  c  c 
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1846.  The  Defendant  Sackvilk  Lane  Fox,  the  late  Duke's 

'        ''       ^     Bon-in-law  and  one  of  the  executors  of  his  will,  stated^io 
DuKB  OF       jjjg  answer,  that  he  had  been  informed  and  believed  that 
the  expense  of  keeping  Keeton  Hall,  as  well  as  Hamhf 
Loan  Castle,  in  repair,  being  too  great  for  the  income  of  the 

Amherst.      Is^te  Duke*s  estates,  that  nobleman,  after  much  consi- 
deration and  consulting  many  members  of  his  family 
and  obtaining  the  best  advice  he  could,  decided  that  it 
would  be  wise  and  for  the  benefit  of  the  family,  that 
Keeton,  as  a  family  residence,  should  be  given  up,  and 
that  the  Hall  should  be  pulled  down  ;  and  that,  there- 
upon, it  was  pulled  down  and  the  materials,  or  some  of 
them,  sold  ;  and  some  of  the  timber  was  cut  down  and 
sold ;  and  a  farmhouse,  with  suitable  bama  and  out- 
buildings, was  built ;  and  the  park  was  converted  into 
a  farm  consisting  of  638a.  2r.  22p.,  and  let  for  a  rent  of 
704  /.  per  annum  :  in  which  said  alterations,  as  well  ai 
in  draining  and  other  lastimg  improvements  at  KeeUm 
and  on  other  parts  of  the  settled  estates,  of  which  the 
Plaintiff  was  then  in  possession,  the  late  Duke,  as  the 
Defendant  had  been  informed  and  believed,  laid  out  t 
sum  of  money  exceeding,  by  many  thousand  poondsi 
the  value  of  the  said  materials  and  of  the  timber  cat 
down.    There  was,  however,  no  evidence  in  support  of 
that  statement,  except  that  Lord  Godolphin,  the  late 
Duke's  brother,  deposed  that  he  was  of  opinion,  at  the 
time  that  Keeton  Hall  was  pulled  down,  that,  tbrowiqg 
out  of  consideration  the  legality  or  illegality  of  the  met- 
sure,  it  was  a  matter  of  prudence,  wider  the  then  existuif 
circumstances  and  as  far  as  the  late  Duhe  was  conceriud, 
that  the  same  should  be  pulled  down,  two  families  hav*' 
ing  then  become  united  into  one,  and  the  late  Duke  not 
having,  for  his  station,  a  large  net  income,  and  being 
possessed  of  another  considerable  house  in  the  same 
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county   within  100  miles  of  Ketton.      His   Lordship  1846. 

added  :  *'  It  is  a  different  question  how  far  it  was  pru-      *        "^ 
dent  to  pull  down  the  said  mansion,  having  regard  to       I^ukb  of 
the  interests  of  ike  Leeds  family  generally ;  and  I  am  not  ^^^^ 

aware  that,  at  the  time  of  that  step  being  taken,  I  had  Lord 

occasion  to  weigh  the  considerations  affecting  the  family  Amh  erst. 
generally,  or  that,  in  forming  an  opinion  upon  the  pru* 
dence  or  imprudence  of  pulling  down  the  said  house,  / 
looked  beyond  the  said  late  Dukt^s  situation.  I  cannot 
state,  as  to  my  recollection  or  belief,  whether  I  expressed 
any  opinion,  upon  the  subject  of  pulling  down  the  said 
mansion,  to  the  late  Duke.  I  have  no  recollection  of 
my  consent  to  that  step  having  been  asked ;  and  my 
belief  is  that,  at  all  events,  it  was  never  asked  in  a 
formal  way/' 

Mr.  SackviUe  Walter  Lane  Fox  further  stated,  in  his 
answer,  that  the  recovery-deeds  of  May  1810  having  been 
executed,  and  the  recoveries  suffered,  and  the  estates 
thereby  resettled  as  before  mentioned,  and  the  arrange- 
ment thereby  made,  with  respect  to  the  estates,  between 
the  late  Duke  and  the  Plaintiff*,  having  been  confirmed 
and  acted  upon  as  before  mentioned,  and  such  resettle- 
ment and  confirmation  having  taken  place,  as  the  Defen- 
dant believed,  with  a  knowledge,  on  the  part  of  the  Plain- 
tiff^, of  the  alleged  acts  of  waste,  the  Plaintiff*,  if  he  ever 
bad  any  right  to  compensation  in  respect  of  such  waste, 
was  absolutely  barred  of  and  from  such  right :  moreover 
that,  having  regard  to  the  negotiations  for  a  further 
Tesettlement  of  the  estates,  and  the  proposals  and  coi^ 
respondence  with  reference  thereto  and  to  the  terms 
thereof,  and  to  the  fact  that  those  negotiations  were 
finally  broken  off*  as  long  ago  as  the  year  1834  or  1835, 
and  to  the  several  other  facts  and  circumstances  there- 
inbefore stated,  the  Plaintiff*  must  be  held  to  have,  long 

c  c  2 
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1846.  since,  acquiesced  ia  and  assented  to  the  propriety  of  the 

alleged  acts  of  waste ;  and^  that,  for  that  reason  also,  the 

,  Plaintiff  was  absolutely  barred  of  and  from  all  right 

Leeds  ^  •       -  c 

^  whatever  to  demand  any  compensation  in  respect  of 

Lord  such  waste,  if  he  ever  had  any  such  right,  which  the 

AujiERST.      Defendant  did  not  admit. 

Mr.  Belhell  and  Mr.  Lloyd,  for  the  Plaintiff,  said,, 
first,,  that  where  a  deceased  tenant  for  life  had  derived  a 
pecuniary  benefit  from  acts  of  waste  committed  by  him 
in  his  lifetime,  his  assets  were  answerable  to  the  re- 
mainder-man for  the  amount;  for,  in  that  case,  the 
remedy  for  the  injury  sustained,  did  not  die  with  the 
person  who  had  caused  it :  The  Bishop  of  Winchester  v. 
Kniffht(a). 

Secondly,  that  the  remainder-man  might  bring  for- 
ward his  claim,  either  at  the  time  when  the  waste  was 
committed,  or  at  the  death  of  the  tenant  for  life,  when 
his  interest  came  into  possession. 

Mr.  Bacon,  for  the  Duchess  Dowager  of  Leeds,  the 
widow  of  the  late  Duke,  took  no  part  in  the  argument*. 

Mr.  Stuart,  Mr.  James  Parker  and  Mr.  G.  L.  Russell,, 
for  the  trustees  and  executors  of  the  late  Duke's  will 
and  all  the  parties  beneficially  interested  under  it  ex- 
cept the  Duchess  Dowager,  relied  on  thirty  years  having 
elapsed  since  the  acts  complained  of  were  done,  and 
twenty  years,  since  the  Plaintiff  attained  twenty-one : 
on  those  acts  being  prudent  and  beneficial  to  the  inherit- 

(a)  1  P.  W.  406. 


*  The  Duchess  Dowager  had  been  examined  as  a  witness 
for  the  PlaintifE: 


CASES  IN    CHANCERY.  363 


DuKB  or 
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ance:  on  the  PlaintiflT  having  dealt  with  the  properly,  184G. 

in  its  altered  state,  after  he  was  of  age,  by  executing 
the  deeds  and  suffering  the  recoveries  of  1810,  and  by 
mortgaging  the  estate  in  exercise  of  the  power  thereby 
reserved  to  him  and  the  late  Duke:   on  the  sum  of  Lord 

7,200/.,  part  of  the  monies  raised  by  the  mortgages,  AMUEUiT. 
having  been  applied  to  purchase  a  commission  in  the 
army  for  the  Plaintiff* :  on  the  late  Duke  having  ex- 
pended large  sums  in  permanently  improving  the  Keeton 
property  ;  and  on  the  Plaintiff  not  having  brought  for- 
ward any  claim  in  respect  of  the  alleged  acts  of  waste, 
during  the  negotiations  which  took  place  between  him 
and  his  father,  notwithstanding  those  negotiations  con- 
tinued for  six  or  seven  years  f .  Barry  v.  Barry  (h)  ; 
Lansdawne  y.  Lansdowne  (c) ;  Smythe  v.  Smythe  (d ) ; 
Anton  V.  Aston  (e) ;  Parteriche  v.  Powlet  (/) ;  Howorth 
v.  Deem(ff);  Picketing  v.  Lord  Stamford  (It)  \  Slral- 
ford  V.  Loid  Aldborough .(/). 

Mr.  BetheU^  in  reply,  refeiTod  to  Bennett  v.  Co/ ley  (A), 

*  The  7,'ioo  /.  was  the  only  sum  raised  by  the  mortgages, 
f^hich  was  applied  for  the  Plaintiff's  benefit ;  and  that  sum 
still  remained  charged  on  the  estates. 

t  The  Plaintiff,  in  the  course  of  the  negotiations,  adverted 
to  the  acts  complained  of,  and  added  that,  though  he  was 
not  desirous  of  founding  any  specific  claim  on  them,  he  could 
not  but  think  that,  in  the  ultimate  ar/ a/igc went ^  due  considtra- 
tion  should  be  had  thereto^  there  being  no  house  lefl  on  the 
estate  fit  for  the  eldest  son's  residence. 


(b)  1  Jac.  &  Walk.  651,  (g)  1  Eden,  351. 

(c)  Ibid.  5*23.  (/*)  2  Ves.  jun.  .^81. 
(r/)  3  Swans.  251.  (i)  1  Beatt.  228. 

{e)  1  Vez.  2C4.  \k)  2  Myl.  &  Keen,  22.5. 


(/)  2  Atk.  383. 


c  c  3 
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1846:  The  Vice^Chancelloe: 

%        y i^        In  this  case  the  question  arose  ander  the  following 

Duke  OF       circumstances.    The  estate  at  Keeton  and  the  estate  al 
Lbeds         Hornby^  were  settled  so  that  the  late  Dake  was  tenant 
V*  for  life  of  both  of  them,  without  impeachment  of  wastes 

with  remainder  to  the  present  Duke  in  tail ;  and  the 
present  Duke  having  been  bom  in  the  year  1799,  his 
father,  in  the   year  1809,  committed  what  is  called 
equitable  waste,  that  is,  he  pulled  down  the  mansuon- 
house  at  Keeton  entirely,  and  cut  down  ornamental 
timber  and  so  on.    There  is  some  conflict  of  eridenoe  as 
to  what  is  the  amount  he  received ;  but  it  is  quite  evi* 
dent  that  some  large  sum  of  money,  amounting  to  seve- 
ral thousand  pounds,  was  actually  received  by  him,  in 
the  shape  of  profit  arising  from  those  acts.   The  preseal 
Duke  attained  the  age  of  twenty*one  in  the  year  1819; 
and  then  recoveries  were  suffered  which  enured  to  soch 
uses  as  the  late  Duke  and  the  present  Dake  should, 
jointly,  appoint,  and,  subject  thereto,  to  the  uses  to 
which  the  estate  before  stood  limited.    At  the  hearing 
of  the  Cause,  it  was  said,  as  I  understood,  that,  in  the 
recovery  deeds,  the  house  at  Keeton  was  represented  ts 
having  been  pulled  down ;  but,  after  looking  into  the 
release,  I  find  that  no  notice  is  taken  of  that  fact; 
though  I  do  observe,  in  the  settlement  which  was  pro- 
posed to  be  executed  in  1832,  it  is  described  as  having 
been  pulled  down. 

Nothing  was  done  in  the  way  of  executing  the  joiot 
power  of  appointment*;  but,  the  present  Duke  having 
married,  proposals  were  made  for  a  resettlement  of  the 
estate ;  and  I  was  anxious,  before  I  disposed  of  the 
case,  to  see  whether  anything  could  be  collected,  on  the 
face  of  those  proposals,  to  make  it  reasonable  to  infer 

*  No  reseitlement  of  the  estates  was  made  under  that 
power  but  mortgages  were  oMide  under  it,  as  before  fUted. 
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that  the  present  Duke  bad  waived  any  claim  he  might  1 846. 

have  had  in  respect  of  the  acts  of  waste.  But  no  in- 
ference of  that  kind  arises  from  those  proposals.  They 
do  contain  a  statement  that  the  present  Duke  makes  no 
specific  claim  in  respect  of  the  dilapidations :  and  it  is  Lord 

evident  that,  if  the  late  Duke  had  acceded  to  the  present  Amherst. 
Duke's  proposal,  the  estate  would  have  been  settled  in 
a  new  manner,  and  benefits  taken  and  given  ;  so  that, 
virtually,  the  proposal  of  the  present  Duke,  if  carried 
into  effect,  would  have  amounted  to  a  condonation  of  his 
claim  with  regard  to  the  dilapidations.  But  the  proposal 
was  not  accepted  ;  and  after  Lord  Wharncliffe  (a  friend 
of  the  late  Duke)  had  stated  his  opinion  as  to  what  was 
proper  to  be  done,  there  was  a  proposal  made  by  the 
late  Duke;  after  which  the  negotiations  terminated; 
and  the  parties  were  left  in  precisely  the  same  state  as 
they  were  in  at  the  beginning  of  the  negotiations. 

The  late  Duke  died  in  the  year  1838.  The  bill  was 
filed  in  the  year  1840.  Nothing  that  I  have  heard  has 
induced  me  to  think  that  anything  was  taken,  by  the 
present  Duke,  from  his  late  father,  which  can  be  con- 
sidered as  a  satisfaction  of  the  claim  which  he  had 
against  his  father.  That  being  my  opinion,  I  proceed  to 
consider  the  argument  that  was  principally  urged  in  an- 
swer to  the  claim  of  the  present  Duke,  namely,  that  the 
length  of  time  is  itself  a  bar. 

My  opinion  is  that  the  length  of  time  is  no  bar;  be- 
cause, though  it  is  true  that,  at  the  moment  when  the 
acts  complained  of  were  done,  the  claiui  arose ;  yet,  at 
that  time,  the  present  Duke  was  an  infant.  He  attained 
the  age  of  twenty-one  in  the  year  18 19.  It  may  be  said 
that  he  might  have  then  brought  forward  his  claim.  It 
is  true  that  he  might  have  brought  forward  his  claim 
then ;  just  as  much  as  there  might  have  been  an  infant's 
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bill  filed,  or  a  bill  filed  before  the  dilapidations  took 
place,  for  the  purpose  of  obtaining  an  injunction  to  pre- 
vent the  dilapidations  from  being  committed.  But  it  is 
to  be  observed  that,  though  he  might  have  filed  a  bill  for 
an  account  of  those  dilapidations  immediately  on  his  at- 
taining his  age  of  twenty-one,  yet  he  was  not  obliged  to 
do  so ;  because  he  might  have  died  long  before  the  cause 
could  be  brought  to  a  hearing,  or,  at  all  events,  long 
before  he  could  derive  any  benefit  from  the  suit. 


My  opinion  is  that,  until  the  death  of  the  late  Duke, 
the  claim  did  not  arise  in  such  a  state  as  that  it  couM 
be  barred  by  length  of  time.  When  the  late  Duke  died, 
the  present  Duke  became  tenant  in  tail  in  possession, 
and,  as  such,  he  became  absolutely  entitled,  for  his  own 
benefit,  to  anything  he  might  recover  from  his  fathei^s 
estate ;  and  my  opinion  is  that  then,  and  not  till  then, 
was  he  placed  in  such  a  situation  as  to  make  it  neces- 
sary for  him  to  determine  whether  he  would  file  a  bill 
or  not.  He  did  file  a  bill ;  and  it  seems  to  me  that 
the  case  is  so  plain  that  there  must  be  a  declaration 
that  the  estate  of  the  late  Duke,  is  liable  to  account  to 
the  Plaintiff,  as  the  late  Duke  himself  was,  for  all  the 
profits  which  he  received  from  the  acts  of  equitable 
waste  committed  by  him,  with  interest  at  four  per  cent, 
from  the  time  of  his  death ;  and  I  also  think  that  the 
case  is  so  plain  that  I  must  give  the  Plaintiff  the  costs 
of  the  suit,  up  to  the  hearing. 

As  the  Plaintiff  has  examined  the  Duchess  Dowager 
as  a  witness,  he  must  pay  her  costs  in  the  first  in- 
stance (/),  and  have  them  over  again  from  the  other 
Defendants. 


(/)  Sec  1  Jac.  k  Walk.  ajj. 
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Mr.  James  Parker : — An  allowance  ought  to  be  made 
in  respect  of  what  the  late  Duke  laid  out  in  making 
lasting  improvements  on  the  Keeton  estate. 

The  Vice-ChaticeUor : — No.  He  thought  proper  to 
alter  the  character  of  the  property :  and,  for  aught  I 
know,  he  may  have  received  a  benefit  fully  sufficient  to 
remunerate  him  for  his  expenditure. 

Declare  that  the  personal  estate  of  the  late  Duke  is 
liable  to  account,  to  the  PlaintiiT,  for  all  the  benefit  and 
profits  received,  by  him,  from  or  by  means  of  the  acts  of 
equitable  waste  complained  of  in  the  bill,  and  committed 
by  him  on  the  family  estate  at  Keeton,  with  interest  on 
the  amount,  at  41.  per  cent,  per  annum  from  the  10th  of 
July  1838,  the  day  of  the  late  Duke's  death :  refer  it 
to  the  Master,  to  take  an  account  of  all  the  sums  of 
money  received,  by  the  late  Duke,  or  by  any  person 
or  persons  &c.  by  the  sale  of  the  materials  of  Keeton 
HaU,  and  the  offices,  outbuildings,  hothouses,  and  other 
buildings  belonging  thereto :  order  the  Master  to  inquire 
and  state  what  timber  and  other  trees  on  the  estate 
in  question,  which  were  planted  or  growing  for  the  pro- 
tection or  shelter  of  Keeton  Hall,  or  for  the  ornament 
of  the  said  house,  or  of  the  gardens,  park  or  pleasure- 
grounds  belonging  thereto,  or  which  grew  in  lines,  walks 
or  vistas  for  the  ornament  of  the  house,  or  of  the  gar- 
dens, park  or  pleasure-grounds  thereto  belonging,  were 
felled  by  the  late  Duke,  and,  also  what  saplings  and 
young  trees  not  fit  to  be  cut,  were  felled  by  him :  order 
the  Master  to  take  an  account  of  all  sums  of  money 
received  by  the  late  Duke,  or  by  any  person  &c.  from  the 
sale  of  such  timber  and  other  trees  so  cut  down,  and  to 
compute  interest  on  such  sums,  at  4/.  per  cent.,  from 
the  day  of  the  decease  of  the  late  Duke :  and  in  case 
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the  Defendants  his  executors  shall  not  admit  assets  saf- 
ficieot  to  pay  what  the  Master  shall  find  to  be  due  on 
taking  the  said  accounts,  order  the  Master  to  take  an 
account  of  the  personal  estate  of  the  late  Duke,  not 
specifically  bequeathed,  come  to  the  hands  of  his  exe- 
cutors &c«  &c.  and  of  his  debts,  funeral  and  testamen- 
tary expenses :  order  the  late  Duke's  personal  estate  to 
be  applied  in  payment  of  his  funeral  expenses  and  debts, 
including  what  the  Master  shall  find  to  be  due  for  prin- 
cipal and  interest  on  taking  the  accounts  before  di- 
rected, in  a  due  course  of  administration ;  and,  in  cstt 
the  personal  estate  shall  be  insufficient  for  that  purpose, 
declare  that  the  deficiency  ought  to  be  raised  by  sale  or 
mortgage  of  the  late  Duke's  real  estates,  and,  in  thai  case, 
the  Master  is  to  inquire  and  state  what  real  estates  the 
late  Duke  died  seised  and  possessed  of,  and  is  to  take  an 
account  of  the  rents  and  profits  thereof  received  by  the 
Defendants,  his  executors,  or  by  the  Defendants  the  trus- 
tees of  his  will.    And  for  the  better  taking  the  said  ac- 
counts and  discovery  of  the  matters  aforesaid,  the  parties 
are  to  produce  before  the  said  Master,  upon  oath,  all  deeds 
&c.  &c.,  and  are  to  be  examined  upon  interrogatoiiea 
$Lc  &c. :  and  the  Master  is  to  be  at  Uberty  to  state  any 
circumstances,  specially,  relating  to  any  of  the  matters 
hereby  referred  to  him,  at  the  request  of  any  party: 
refer  it  to  the  Taxing-nuister  in  rotation,  to  tax  the 
Plaintiff  and  the  Defendant  Charlotte  Duchess  Dowager 
of  Leeds,  their  costs  up  to  the  date  of  the  decree ;  and 
such  costs,  when  taxed,  are  to  be  paid  by  the  Plaintiff 
and  be  added  to  his  own;  and  the  Plaintiff's  cosUi 
when  taxed,  together  with  what  he  shall  pay  to  the 
Duchess,  are  to  be  paid  by  the  Defendants  the  execu- 
tors :  reserve  further  directions  and  further  costs,  and 
liberty  to  apply  *. 

•  Affirmed  by  the  Lord  CkanceBor,  M.T.  1846L 
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1846: 
JoHil  BROWNE,  Esq^  by  bis  will,  dated  the  20th      .  ^th  July. 
of  April  1812,  devised  part  of  bis  estates  unto  and  to  the     Accumulation 
use  of  James  Stoughton  and  Thomas  Church  and  their      Remoteness. 
heirs,  upon  trust  for  the  Plaintiff,  J.  T.  Graver  Browne,      P^P^^^i^y^ 
the  eldest  son  of  G.  D.  Graver,  during  his  life,  subject  Testator  de- 
to  impeachment  of  waste  for  cutting  down  timber  trees  yi^d  his  estates 
for  any  purpose  whatsoever ;  and,  after  the  Plaintiff's  piabtiffforrf 
decease,  upon  trust  for  bis  first  and  other  sons,  sue-  with  remainder 
cessively,  in  tail  male,  and,  in  default  of  such  issue,  ^^1      first  and 
upon  the  several  further  trusts  in  the  will  mentioned  * :  male  with  re- 
and  the  will  provided  that  if,  by  any  event,  the  said  mainders  over; 
manors,  lands  and  hereditaments  should  become  subject,  ii,^^  if  anv 
in  possession,  to  any  trust,  before  the  person  or  persons  person  for  the 
in  whose  favour  such  trust  was  declared,  should  be  J!?®j^®'"P  ^°* 
m  existence,  then  that  the  trustees  should  receive  the  possession  of 
rents  and  profits  thereof,  and  pay  over  and  account  for  ^  estates 
the  same  to  the  person  or  persons  who  would  be  entitled  twenty-one  "the 
to  the  possession  of  the  manors,  lands  and  heredita-  trustees  should, 
ments  if  the  other  person  or  persons  having  the  prior  ^  °"^  ^*     . 
trust  thereof,  should  never  come  into  existence,  up  to  tied  should  be 
and  until  the  last-mentioned  person  or  persons  should  ""der  twenty- 
oome  into  existence,  or  the  possibility  of  his  or  their  ^^^^  ^^^  ^p  j 

existence  should  have  ceased*  a  competent  part 

thereof  for  his 
*  The  further  trusts  were  not  set  forth  in  the  bill.  maintenance, 

and  invest  the 
surplus,  in  their  names,  on  government  or  real  security,  and,  from 
time  to  time,  receive  the  income  thereof  and  invest  the  same  in 
like  securities,  so  that  the  same  might  accumulate,  and  should 
stand  possessed  of  such  surplus  rents,  together  with  the  accumu- 
lations thereof,  upon  trust  to  invest  the  same,  from  time  to  time, 
in  the  purchase  of  real  estates,  to  be  forthwith  settled  to  the  uses 
and  upon  the  trusts  thereby  declared  of  the  devised  estates. 
Held  thai  the  trust  was  void  for  remoteness. 
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And  the  will  further  provided  that  if  any  person  for 
the  time  being  beneficiallj/  entitled  to  the  possession  or  to 
the  receipt  of  the  rents,  issues  and  profits  of  any  of  the 
estates  thereinbefore  devised,  should  be  under  the  age  of 
twenty-one  years,  the  trustees,  and  the  survivor  of  them 
and  the  heirs  of  such  suiTivor,  should,  so  long  as  the 
person  entitled  as  aforesaid  should  be  under  that  age, 
receive  the  rents,  issues  and  profits  of  the  estates  to 
which  he  or  she  should  be  entitled,  and  apply  a  com- 
])ctent  part  thereof  for  his  or  her  maintenance,  educa- 
tion and   advancement,    and  invest  the   residue  and 
surplus  of  such  rents  and  profits  in  the  names  of  the 
trustees,  and  the  survivor  of  them  his  executors  or  ad- 
ministrators, on  government  or  real  security ;  and  from 
time  to  time  receive  the  annual  income  and  produce  of 
the  said  investments,  and  again  invest  the  same  in  such 
securities  as  aforesaid,  to  the  intent  cmd  so  that  the  same 
might  accumulate  in  the  nature  of  compound  interest; 
and  should  stand  possessed  of  such  surplus  of  the  rents 
and  profits,  together  with   the  accumulations  thereof, 
upon  the  trusts  and  for  the  purposes  thereinafter  de- 
clared, nevertheless  with  full  power,  for  the  trustees  and 
the  survivor  of  them  and  his  heirs,  to  apply  the  savings 
of  any  preceding  year  or  years,  in  and  towards  such 
maintenance,  education  and  advancement  as  aforesaid 
in  any   succeeding   year  or  years:    and   the  testator 
declared  that  the   trustees,   their   executors   and  ad- 
ministrators, should  stand  possessed  of  the  residue  or 
surplus  of  the  rents  and  profits  of  the  estates,  therein- 
before devised  to  them  and  their  heirs  in  trust  for  the 
Plaintiff  with    remainders   over  as   aforesaid,    which 
should  be  received,  by  the  trustees  and  their  heirs,  during 
the  minority  of  the  person  or  persons  for  the  time  being 
entitled,  in  possession,  to  the  same  estates  or  to  the 
receipt  of  the  rents  and  profits  thereof,  together  with  the 
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interest  and  accumulations  thereof,  after  the  applica- 
tions aforesaid  and  thereinafter  mentioned,  upon  trust 
to  invest  the  same  or  any  part  or  parts  thereof,  from 
time  to  time  as  oflten  as  proper  opportunities  should 
offer,  in  the  purchase  of  freehold  or  copyhold  estates 
situate  in  England^  to  be  approved  of  by  some  writing 
under  the  hand  of  the  person  who  would  be  tenant  for 
life  or  in  tail  male  thereof  if  the  same  were  then  pur- 
chased, if  such  person  should  be  of  age,  but,  if  such 
person  should  be  under  age,  then  that  every  such  pur- 
chase should  be  at  the  discretion  of  the  trustees  and  the 
survivor  of  them,  his  executors  and  administrators,  and 
that  the  estate  and  estates  so  to  be  purchased,  should  be, 
forthwith,  settled  to  the  uses  and  upon  the  trusts  thereby 
limited  and  declared  concerning  the  estates  thereby 
devised  to  the  trustees  and  their  heirs  in  trust  for  the 
Plaintiff  for  life  with  remainders  over  as  aforesaid,  or 
as  near  thereto  as  the  nature  and  quality  of  the  estates 
so  to  be  purchased  and  intervening  circumstances,  would 
admit  of. 


184^. 
« , • 

Brownb 

V. 

SrouonTOif. 


The  testator  died  in  1814 ;  at  which  time  the  Plaintiff 
was  only  eight  years  of  age.  During  his  minority,  the 
trustees  laid  out  the  rents  of  the  estates,  after  providing 
for  his  maintenance  and  education,  in  the  purchase  of 
other  estates,  which  were  conveyed  to  them  upon  the 
trusts  of  the  will. 


The  bill,  which  was  filed  against  the  heir  of  Stoughton 
(who  survived  Church)^  and  against  the  Plaintiff's  only 
son,  who  was  entitled  to  the  first  estate  of  inheritance  in 
the  devised  estates,  alleged  that  the  trusts  and  directions, 
contained  in  the  will,  for  the  accumulation  and  invest- 
ment of  the  surplus  rents  of  the  estates  during  the 
minority  of  the  person  for  the  time  being  entitled  to  the 
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ponesfiioDy  or  to  the  receipt  of  the  leots  and  profits  of 
the  estates,  was  void  as  being  too  remote ;  and  that  the 
Plaintiff  was  absolutely  oititled  to  the  pttrcbaaed  estaftei : 
and  it  prayed  for  a  declaration  to  that  effect,  and  thtt 
the  purchased  estates  m^t  be  cooTcyed  to  the  Piainlif 
accordingly. 

Mr.  Bethell  and  Mr.  Memier,  for  the  Plaintiff: 

The  trust  for  accnmulation  is  rcid  at  common  law, 
for  the  reason  expressed,  by  Lord  Eldom^  respecting  tlie 
power  of  sale  in  Wart  t.  PoIkiU{a),  namely,  that  it 
may  travel  through  minorities  for  two  centuries.  The 
TheUussom  Act  (39  &  40  Geo.  3,  c.  96)  has  confined 
trusts  for  accumulation  which,  at  die  passing  of  tint 
Act,  were  good  at  common  law,  within  more  narrow 
limits  in  point  of  time ;  and  such  trusts,  though  they 
may  transgress  those  limits,  are  now  held  to  be  Yslid 
for  the  period  prescribed  by  that  Act.  But  tnnti 
which,  like  the  one  now  under  consideration,  are  Toid  it 
common  law  on  the  ground  of  perpetuity,  remain,  ai 
they  were  before  the  passing  of  the  Act,  void  im  toio. 
We  contend,  therefore,  that,  as  the  Plaintiff  would  hate 
been  entitled  to  the  rents  of  the  estates,  if  the  imralidilj 
of  the  trust  had  been  declared  at  the  death  of  the  tes* 
tator ;  so  he  is  now  entitled,  absolutely,  to  the 
that  have  been  purchased  with  those  rents.  Tlie 
of  Lard  Southampton  v.  The  Marquis  of  Hertford  H\ 
which  was  decided  after  the  passing  of  the  TkelbmoM 
Act,  is  nearly  identical  with  the  present.  There  Sir 
W.  Grant f  M.  R.,  held  that  a  trust  for  accumulation 


(a)  1 1  Ves.  257 ;  see  283. 

(b)  a  V.  &  B.  54;  see 
pages  61  and  64.  The  will 
in  the  case  above  reported, 
was  prepared  by  an  eminent 


conveyancer,  the  late  Mr. 
Jacob  Phillips^  and  was  exe- 
cuted before  the  case  cited 
was  dedded. 
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which  was  void,  in  its  creation,  as  being  too  remote, 
was  incapable  of  modification,  so  as  to  establish  it  to 
the  extent  to  which  it  might  have  been  originally  carried. 
His  Honor ^  in  giving  j  udgment  in  that  case,  says :  '^  That 
is  the  direction  as  to  the  continuance  of  this  accumula- 
tion, and  the  consequent  suspension  of  vesting  of  the 
accumulated  fund ;  as,  if  there  should  be  a  succession 
of  tenants  for  life  dying  under  twenty-one,  the  accumu- 
lion  would  be  to  continue,  and  the  accumulated  fund  to 
vest  only  in  a  person  attaining  that  age,  however  remote 
the  period.  ♦  ♦  ♦  In  the  case  of  Ware  v.  Polhill, 
where  the  rents  and  profits  of  leasehold  estate,  were  to 
go  to  the  persons  entitled  to  the  rents  of  the  freehold 
and  copyhold  estates,  but  with  a  power,  to  the  trustees, 
at  any  time,  with  consent  of  the  persons  so  entitled,  or, 
if  minors,  at  their  own  discretion,  to  sell,  and  invest  the 
produce  in  real  estate  to  the  same  uses:  the  Lord 
Chancellor  held  that,  notwithstanding  the  power,  the 
leasehold  estate  vested,  absolutely,  in  the  first  tenant  in 
tail  from  the  time  of  his  birth.'*  In  Marshall  v.  Hoi- 
loway  (c).  Lord  JEldon  approved  of  and  adopted  the 
reasoning  of  Sir  William  Grant  in  Lord  Southampton 
V.  ITie  Marquis  of  Hertford.  His  Lordship,  in  the 
course  of  his  judgment,  says :  ''  The  scheme  of  the  will 
is  this :  having  first  given  pecuniary  legacies,  the  tes- 
tator then,  in  one  clause,  devises  and  bequeaths  all  his 
property,  of  whatever  nature  (there  can  be  no  doubt, 
however,  that  the  terms  of  a  single  clause  may  have 
very  different  effects  according  to  the  nature  of  the  pro- 
peity  on  which  it  operates),  in  trust  to  sell  &c.,  and  to 
retain  and  pay  the  pecuniary  legacies  before  bequeathed. 
He  then  proposes  to  create  an  accumulation  fund  during 
the  minority  of  the  persons  whom  he  describes,  express- 
ing, in  terms  perfectly  clear,  that  a  person  under  the 

(r)  2  Swans.  432  ;  see  pages  446,  449,  and  450. 
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nge  of  twenty-one  years  was  beneficially  interested  or 
entitled  to  the  estate  devised  and   bequeathed;  and, 
undoubtedly,  this  is  a  clause  of  repetition  which  chrects 
the  accumulation  to  take  place  during  the  minority  of 
all  the  persons  who  should  become  entitled.     •    •    • 
*     ♦     *     This  is  a  devise  of  the  real   and  persoDsri 
estate  to  trustees^  who,  subject  to  accumulation  for  a 
limited  period,  are,  by  the  effect  of  this  will,  at  the 
death  of  the  testator,  to  stand  seised  and  possessed  for 
persons  described.     How  can  it  be  said  that  they  are 
not  to  stand  so  seised  and  possessed,  whea  the  testator 
expressly  says  tlicy  are,  and  takes  notice  diat  the 
c^^/Kf  ^uf  ^ru^/ is  only  of  the  age  of  five  years?  •  ♦  • 
The  Court  must,  therefore,  determine  whether  the  trust 
of  accumulation  is,  throughout,  bad,  and,  if  so,  whether 
the  accumulation  between  the  death  of  the  testator  and 
the  time  of  the  grandson  attaining  twenty-one,  is  uodis- 
posed  of;  in  which  case  of  ineffectual  gift,  so  mochas 
consists  of  rents  and  profits,  belongs  to  the  heir;  and 
so  much  as  arises  from  personal  estate,  belongs  to  the 
next  of  kin.     It  is  very  difficult  to  distinguish  this  case 
from  Lord  Southampton  v.  The  Marquis  of  Hertfori. 
The  true  doctrine  seems  to  be,  that,  of  a  trust  foracca- 
mulation,  which,  prior   to  Lord  Longhborough^t  Act, 
would  have  been  good,  so  much  as  is  now  within  the 
Act,  will  be  good,  but  the  excess  will  be  bad  ;  but,  if 
there  be  a  trust  for  accumulation,  and  part  of  it  woaU 
have  been  bad  before  the  Act,  that  part  remains  bail 
notwithstanding  the  Act." 


The  two  cases  which  we  have  cited,  are  the  leading 
authorities  on  the  subject.  There  have  been  subse- 
quent decisions,  one  of  which  is  Boughton  v.  James{,i)\ 

{d)  1  Collyer,  26;  see  page  45;  and  Hargrave  on  tke 
Thctiusson  Act,  c.  3,  a.  a. 
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but  they  have  done  but  little  more  than  follow  in  the 
wake  of  those  leading  authorities :  and  as^  according 
to  those  authorities^  the  trust  for  accumulation  in  this 
case  would  have  been  wholly  void  before  the  Thellusson 
Act,  we  submit  that  it  is  wholly  void  notwithstanding 
that  Act. 


1846. 
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Mr*  James  Parker  and  Mr.  Fleming,  for  the  Plain- 
tiff's son  : 

We  entirely  accede  to  the  principle  of  law  which  is 
laid  down  in  the  cases  that  have  been  brought  under 
your  Honoris  notice :  but  we  submit  that  the  present 
case  is  not  governed,  nor,  indeed,  touched  in  any  man- 
ner by  those  cases :  and  if  you  were  to  decide  that  the 
trust  for  accumulation  in  this  case,  is  void,  we  think 
that  it  would  be  a  decision  of  the  first  impression,  and, 
certainly,  one  for  which  those  cases  do  not  afford  any 
auihority.  You  will  observe  that,  in  this  case,  the 
money  arisen  from  the  accumulations,  is  directed  to  be 
laid  out  in  the  purchase  of  other  lands,  which  are  to  be 
conveyed  to  the  same  uses  as  the  lands  devised  are 
subjected  to  by  the  wilK  Therefore,  it  is  not  in  the 
dettinaiion  of  the  fund  that  there  is  any  vice. — [The 
Vice-'Chancellor :  I  understand  that  the  question  is 
whether  the  raising  of  the  fund  itself  is  not  illegal.] — 
The  ground  of  the  decisions  relied  upon  by  the  Plain- 
tiff's counsel,  was  that  the  destination  of  the  fund  was 
▼CMd.  In  Jjord  Southampton  v.  The  Marquis  of  Hert- 
ford, the  trustees  were  to  receive  the  rents  during  the 
minority  or  respective  minorities  of  any  person  or  per- 
sons respectively,  who,  for  the  time  being,  should,  by 
virtue  of  the  limitations  in  the  settlement,  be  immediate 
tenant  for  life,  in  tail  male  or  in  tail  in  possession  of  or 
actually  entitled  to  the  rents ;  and,  after  making  certain 
payments  thereout,  they  were  to  invest  the  residue  on 

Vol.  XIV.  d  d 
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government  or  real  securities ;  and  to  receive  the  inte- 
rest thereof  and  invest  the  same  on  like  secarities,  so 
that  the  same  might,  during  such  minority  or  respective 
minorities,  accumulate  ;  and  to  stand  possessed  of  the 
funds  and  securities  to  be  purchased  with  the  rents,  and 
the  interest  thereof  and  the  accumulations  thereof,  and 
the  annual  produce  of  the  accumulations,  in  trust  for 
such  person  or  persons  as  should,  immediately  on  the 
expiration  of  such  minority  or  respective  minorities  as 
aforesaid,  or  the  death  or  deaths  of  such  minor  or  minore 
as  aforesaid,  be  tenant  or  tenants  in  possession  or  entitled 
to  the  rents,  and  be  of  the  age  of  twenty-one  years.    So 
that  the  enjoyment  of  the  accumulated  fund  was  to  re- 
main in  suspense  until  there  should  be  a  person  in  pos- 
session who  should  be  free  from  the  disability  of  in- 
fancy ;  an  event  that  might  not  happen  for  a  couple  of 
centuries.     In  Marshall  v.  Hollowatff  also,  the  destino' 
tioft  of  the  accumulated  fund,  was  void  for  remoteness ; 
and  Lord  Eldon  says  that  he  cannot  distinguish  that 
case  from  Lord  Southampton  v.  The  Marquis  of  Hert' 
ford.    The  decisions  in  those  cases  would  have  been 
the  same  if  the  trust  had  been  confined  to  the  rents  to 
be  received   during  the  first  year  after  the  testator's 
death.     It  was  not  the  trust  for  accumulation,  but  the 
ultimate  destination  of  the  fund,  thnt  transgressed  the 
law  against  perpetuity  ;  and  that  circumstance  consti- 
tutes the  difference  between  the  cases  cited  and  the  case 
now  before  the  Court.     Here  the  ultimate  destination  of 
the  fund,  is  good. 


Secondly,  we  submit  that  the  trust  in  this  case, 
though  one  in  point  of  language,  is,  in  fact,  a  succession 
of  separate  and  distinct  trusts,  to  continue  during  the 
infancy  of  the  first  tenant  in  for  life,  during  the  in&ncy 
of  the  first  tenant  in  tail,  and  during  the  infancy  of  every 
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succefding  tenant  in  tail.  There  being  then  a  succes* 
sion  of  trusts,  some  of  which  are  good,  and  the  rest, 
bad,  there  is  nothing  to  prevent  the  Court  from  separat- 
ing the  good  from  the  bad,  and  giving  effect  to  them. 
Ferrand  v.  Wilson  (e),  Phipps  v.  Kelyngt  (J). 

The  Vice-Chancellor: — Sir  William  Grant,  in  his 
judgment  in  Lord  Southampton  v.  TTie  Marquis  of  Hert- 
ford, says  that,  under  the  circumstances  of  the  case. 
Lord  Camden  had  no  occasion  to  consider  whether  the 
trust  for  accumulation  in  Phipps  v.  Kelynge,  was  good 
or  bad  (g). 

Mr.  Follett  appeared  for  the  heir  of  James  Stoughton. 

The    Vice-chancellor   (without   hearing    the 
reply) : 

This  seems  to  me  to  be  the  simplest  case  possible. 

The  testator,  having  devised  the  legal  estate  in  fee  to 
trustees,  has  directed  them  to  hold  it  in  trust  for  the 
eldest  son  of  G.  D.  Graver  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male,  with  remainder  to 
the  second  son  of  G.  D.  Graver  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male,  with  remainder  to 
the  third  son  of  G.  £).  Graver  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male,  with  remainders 
over.  Then  he  says  :  "  that  if  any  person  for  the  time 
being  beneficially  entitled  to  the  possession  or  to  the  re- 
ceipt of  the  rents,  issues  and  profits  of  any  of  the  estates 
hereinbefore  devised,  shall  be  under  the  age  of  twenty- 
one  years,  the  said  James  Stoughton  and  Thomas  Church 
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{e)  4  Hare,  344-  (/)  2  V.  &  B.  57,  note  {b). 

(g)  See  2  V.  &  B.  p.  62. 
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and  the  survivor  of  them  and  the  heirs  of  such  survivor, 
shall,  so  long  as  the  person  entitled  as  aforesaid  shall 
be  under  the  age  of  twenty-one  years,  receive  the  rents, 
issues  and  profits/'  and  so  on.  Is  it  not  perfectly  mani- 
fest, on  the  face  of  those  words,  that,  by  possibility,  the 
trust  may  go  on  without  limit  ? 


It  never  occurred  to  my  mind  that  the  case  of  Lcfi 
Southampton  v.  The  Marquis  of  Hertford  was  deter- 
mined with  reference  to  what  was  to  be  done  with  the 
fund  accumulated :  and  Lord  f/cfon's  language,  io 
Marshall  v.  Uolloway^  is  express  and  clear. 

Declare  that  the  trust  for  accumulation  is  wholly 
void,  and  that  the  Plaintiff  is  entitled  to  the  rents  of  the 
devised  estates,  from  the  death  of  the  testator,  and  direct 
the  trustees  to  convey  the  estates  which  have  been  pur- 
chased with  those  rents,  to  the  Plaintiff  and  his  heirs. 
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The  bill,  which  was  filed  by  Elizabeth  Winch,  an  in-  Precli^^ 'trust. 
fant,  stated  that  William  Bridges,  the  PlaintiflTs  grand-  Will. 

father,   being  seised  of  real  estates  and  possessed  of     Construction. 
personal  estate  of  considerable  value,  made  his   will.  Testator  aAer 
dated  the  6th  of  May  1840,  the  material  part  whereof  reciting  that  he 
was  as  follows  :  "Whereas  I  am  possessed  of  or  otherwise  of  makin^^  a^ 
well  entitled  to  some  considerable  property  and  effects,  suitable  provi- 

which  are  now  embarked  in,  and  form  part  of  the  capi-  ®'°"  ./  his  wife, 

.  fl-5  uoell  as  for 

tal,  stock  in  trade  or  business  of  a  silk  manufacturei*,  /,|,  dautrhter  and 

which  I  carry  on  in  copartnership  with  Messrs.  Camp"  grandchild,  in 
bell,  Harrison  8^  Lloyd,  in  Friday -street,  London-,  and  hLunboiTd^d 

confidence  in 
his  wife,  and  his  belief  that  she  would  be  actuated  by  the 
most  maternal  regard  towards  bis  child,  gave  her  all  his  property, 
for  her  ovon  vse,  benefit  and  disposal  absolutely,  implicitly  relying 
on  her  attachment  to  his  daughter  and  grand-daugftter.  He  then 
directed  his  executors  to  sell  his  property,  and  to  invest  the  pro- 
ceeds on  government  or  real  securities,  in  his  wife's  name  alone, 
or  jointly  with  his  executors  (with  power  to  change  the  securities) : 
**  To  hold  the  same,  unto  my  wifej^r  her  otvn  absolute  use,  benefit 
xmd  disposal :  And  whereas  I  have,  hereby,  manifested  abundant 
proof  of  entire  confidence  in  my  said  dear  wife,  by  thus  giving  her 
the  sovereign  control  over  the  whole  of  my  property,  for  her  sole 
use  and  benefit,  which  she  will  duly  appreciate  accordingly ;  but, 
in  so  doing,  1,  nevertheless,  earnestlv  conjure  her,  under  the  advice 
of  my  executors,  to  proceed,  Jorthtoith,  to  make  ample  provisions,  by 
deed  or  tviU,/br  our  only  child  and  grandchild.**  The  will  concluded 
with  a  power  to  the  wife,  who  was  executrix^  and  to  the  executors, 
to  retain  their  expenses  out  of  the  testator's  estate.  Held  that  no 
trust  was  created  by  the  will,  in  favour  of  either  the  daughter  or 
the  grand-daughter. 

Will. — Parent  and  child. — Equity  to  a  settlement. 

So  long  as  property  to  which  a  married  woman  becomes  enti- 
tled under  an  intestacy,  remains  in  the  hands  of  the  administrator, 
and  she  and  her  husband  have  done  nothing  to  point  out  the  mode 
in  which  they  wish  the  fund  to  be  dealt  with,  their  child  cannot 
•enforce  its  equity  to  a  settlement. 
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whereas  I  am  desirous  of  arranging  my  worldly  affairs, 
and  of  making  a  suitable  provision,  by  will,  for  my 
dear  wife,  Elizabeih  Bridges,  as  well  as  for  mgdamghler 
and  grandchild  respectively,  although,  by  the  Sialmte  rf 
Distribution  theif  would  be  equallg  well  iakem  care  of 
otherwise ;  but,  in  order  to  manifest  the  deep  afiectioa 
and  unbounded  confidence  I  have  and  entertain  towards 
my  dear  wife,  Elizabeih  Bridges,  such  as  I  know  she 
will  feel  for  me,  and  believing  thai  she  will  be  acimaied 
by  the  most  maternal  regard  towards  omr  child,  I  herdj/ 
ititend  to  mark  such  confidenceaccardiagfy :  now,  therefixe, 
I  do,  hereby,  give  and  bequeath  unto  my  said  dear  wife, 
Elizabeth  Bridges,  all  and  singular  whatever  property 
and  effects  I  may  happen  to  die  possessed  of,  either  in 
possession,  reversion,  remainder  or  expectancy ;  to  hold 
the  same,  unto  my  said  dear  wife,  to  and  for  her  awn 
use,  benefit  and  disposal  absolutely,  except  the  bequest 
to  my  daughter,  well  knowing  my  sentiments  as  she 
does,  and  implicitly  relying  upon  her  attachment  to 
our  daughter  and  grandchild;  moreover  believing  that 
slie  will  act|  generally,  under  the  immediate  advice  and 
judgment  of  my  executors  hereinafter  named.  And  I 
do  further  will  and  direct  that  my  said  executors  shall 
and  do,  as  soon  as  conveniently  may  be  after  my  de- 
cease, call  in,  dispose  of  and  convert  into  money  what- 
soever share,  in  the  said  copartnership  business  of  a  silk 
manufacturer,  I  may  be  entitled  to  under  and  by  virtue 
of  and  subject  to  a  certain  deed  of  copartnership- 
arrangement,  executed  between  us  accordingly ;  and, 
likewise,  call  in  all  and  singular  other  my  personal  es- 
tate and  effects  whatsoever ;  and  shall  and  do,  after 
payment  thereout,  in  the  first  place,  of  my  just  debts 
funeral  and  testamentary  expenses,  and  of  the  sum  of 
600  L  to  my  daughter  Elizabeth  at  present  the  wife  of 
William  Winch  (which  legacy  to  my  daughter  I  direct 
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to  be  paid  within  two  months  after  my  decease,  and  to 
be  for  her  sole  and  separate  use,  independently  of  her 
husband,  and  upon  her  receipt  alone),  lay  out  and  in- 
vest the  produce  of  my  said  effects,  in  the  public  stocks 
or  funds,  or  upon  government  or  real  securities  in  £/ijr- 
Jandf  in  her  own  name,  or  jointly  with  my  said  execu- 
tors, as  may  be  deemed  most  expedient  and  agreeable 
to  my  wife ;  with  full  power,  from  time  to  time,  to  vary 
or  transpose  the  same  stocks,  funds  and  securities  re* 
spectively :  to  hold  the  same  and  every  part  thereof, 
with  the  dividends  and  interest  arising  therefrom,  unto 
my  said  dear  urife,  to  and  for  her  own  absolute  use,  bene- 
Jit  and  disposal :  and  whereas  I  have  hereby  manifested 
abundant  proof   of  entire  confidence  in  my  said  dear 
unfe,  by  thus  giving  her  the  sovereign  control  over  the 
whole  of  my  property, /or  her  sole  use  and  benefit,  which 
she  will  duly  appreciate  accordingly,  but,  in  so  doing, 
I,  nevertheless,  earnestly  conjure  her,  under  the  advice 
of  my  executors,  to  proceed,  forthwith,  to  mahe  ample 
provisions,  by  deed  or  will,  for  our  only  child  and  grand- 
daughter,  and  to  take  especial  care  that  her  present  hus- 
band shall  have  no  control  over  her  property,  in  any 
manner  whatsoever,  either  directly  or  remotely.    All  the 
rest,  residue,  and  remaider  of  ray  estate  and  effects,  I 
give  unto  my  said  dear  wife  :  and  I  nominate  and  appoint 
her,  with  my  friend,  Robert  Brufton,  of  Bethnal  Green 
in  the  county  of  Middlesex,  esq.,  and  my  partner,   Uo- 
bert  Harrison,  of  Friday-street  aforesaid,  executrix  and 
executors  of  this  my  will,  allowing  them  to  retain  or  re- 
imburse themselves  all  costs,  charges,  damages,  fees  to 
counsel  for  any  advice,  and  other  legal  expenses,  which 
they,  respectively,  shall  sustain,  or  be  put  to  in  or  about 
the  execution  thereof;  my  said  executors  being  only  re- 
sponsible/or  each  other's  acts ;  and  hereby  revoking  all 
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former  wills,  I  declare  this  only  to  be  my  last  will  and 
testament/' 

The  testator  made  a  codicil  bearing  date  the  15th  of 
July  1843,  and  in  tlie  words  following:  ''  I  give  and  h^ 
qoeatli,  unto  my  servant,  Ann  ffUney,  as  a  reward  for 
her  long  and  faithful  services,  the  sum  of  400  /.  sterling 
free  from  any  deduction  on  account  of  legacy  duty, 
which  I  direct  shall  be  paid  and  discharged  out  of  my 
personal  estate." 

The  testator  died  on  the  17tb  of  August  1843,  leav- 
ing the  Plaintiff,  his  only  grandchild,  and  her  mother, 
Etizabeih  Winch,  the  wife  of  William  Winch,  his  only 
child  him  surviving.  The  testator's  widow  died  between 
the  date  of  the  will  and  the  date  of  the  codicil. 

Brutton  and  Harrison  proved  the  will  and  codicil, 
possessed  themselves  of  the  testator's  personal  estate, 
and  entered  into  the  receipt  of  the  rents  of  his  real  es- 
tates,  and  they  were  still  in  such  possession  or  receipt; 
but  they  had  not  sold  the  testator's  share  in  the  copart«- 
nership  business  mentioned  in  his  will. 

The  bill  insisted  that,  subject  to  the  payment  of  tbe 
testator's  debts,  funeral  and  testamentary  expenses,  and 
of  the  legacies  of  500/.  and  400/.,  a  trust  was  creaid 
of  the  residue  of  the  testator's  real  and  personal  estate^ 
including  tbe  produce  of  his  share  in  the  copartnersh^ 
business,  in  favour  of  the  Plaintiff  and  her  mother ;  and 
that  the  Plaintiff  was  entitled  to  have  the  trusts  of  tbe 
will  declared  by  the  Court,  and  to  have  such  parts  of 
the  testator's  estate  as  she  was  entitled  to,  conveited 
into  money,  and  invested  and  secured  in  Court,  during 
her  minority,  for  her  benefit.     But  that  her  father  and 
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mother  allied  that  no  trust  was  created,  by  the  will,  1R44, 

in  favour  of  the  Plaintiff;  and  that  they,  or  William 
Winch  in  right  of  his  wife,  were  or  was  entitled  to  the 
whole  of  the  testator's  residuary  personal  estate,  and  ^ 
that  EHzabetk  Winek^  as  his  heiress  at  law,  was  enti- 
tled to  the  whole  of  his  real  estate:  Whereas  the  Plain- 
tiff  alleged  that  it  was  expressly  intended,  by  the  tes- 
tator, as  appeared  by  his  will,  that  ample  provision 
should  be  made,  out  of  his  estate,  as  well  for  the 
Plaintiff  as  for  her  mother. 

The  bill  prayed  that  the  will  might  be  established 
and  the  trusts  thereof  performed  under  the  direction  of 
the  Courf :  that  the  usual  accounts  might  be  taken,  and 
that  the  clear  residue  of  the  testator's  personal  estate 
might  be  ascertained  and  secured  for  the  benefit  of  the 
Plaintiff  and  all  persons  interested  therein ;  and  that 
the  rights  of  the  Plaintiff  and  the  other  parties  inte- 
rested therein,  might  be  ascertained  and  declared  by 
the  Court. 

William  Winch,  who  was  living  separate  from  his 
wife,  demurred  to  the  bill  for  want  of  equity. 

Mr.  BetheU  and  Mr.  Wright,  in  support  of  the  de- 
murrer, said  that  it  was  quite  clear  that  the  testator  did 
not  intend  to  subject  the  property,  given  to  his  wife,  to 
any  trust;  for  he  not  only  gave  it  to  her :  ''  for  her  own 
absolute  use,  benefit  and  disposal,''  but  added  that  she 
was  to  have  the  sovereign  control  over  the  whole  of  it, 
for  her  sole  use  and  benefit ;  and  that,  if  no  such  expres- 
sions had  been  used  in  the  will,  the  Court  could  not 
have  held  that  any  trust  was  created ;  for  the  testator 
bad  expressed  nothing  more  than  his  confidence  that  his 
vife  would  perform  a  moral  obligation;  and  had  not 
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pointed  ont,  ^ith  any  degree  of  certainty,  either  the 
subject  or  the  objects  of  the  alleged  trust;  inasmuch 
as  he  had  used  the  indefinite  terms :  **  ample  provi- 
sions/' with  reference  to  the  former,  and  had  mentioned 
the  latter,  sometimes,  as  his  daughter  and  grandchild, 
and,  at  other  times,  as  his  child  only.  Knight  t. 
Knight  (a);  Curtis  v.  Rippon  (&);  Sale  ▼•  Moore (e); 
Meredith  v.  Heneage{d);  Hoy  v.  Master  {e);  Thorp  i. 
Owen{f);  Lechmere  v.  Lavie^g);  Benson  v.  WUt^ 
tam{Ji)\  Abraham  v.  Alman{i). 


Mr.  Stuart  and  Mr.  GrimshaWf  for  the  Plaintiff, 
relied  on  the  clause  in  which  the  testator  earnestly  con- 
jured  his  wife  to  proceed  forthwith  to  make  ample  pro- 
visions for  his  child  and  grand-daughter ;  and  on  the 
direction  to  sell  the  property  in  question,  and  to  invest 
the  proceeds  on  government  or  real  securities,  witli 
power  to  vary  the  securities  from  time  to  time ;  and  on 
the  authority  given,  to  the  executrix  and  executors,  U> 
retain  their  expenses ;  both  of  which,  they  said,  would 
have  been  superfluous,  if  the  testator  had  intended  his 
wife  to  take  the  property  absolutely.  They  also  ^efe^ 
red  to  the  residuary  clause,  as  showing  that  the  testator 
knew  how  to  give  property  unshackled  by  any  trust; 
and  to  the  codicil,  as  showing,  iiiferentially  at  least, 
that  the  testator,  when  he  made  it,  knew  that,  by  his 
will,  he  had  made  bis  wife  a  trustee  for  his  daughter 
and  grandchild,  and  that  the  trust  would  not  fail  by  her 
death,  and,  consequently,  that  it  was  not  necessary  for 
him  to  make  any  alteration  in  his  will. 


(«i)  3  Beav.  148. 

(b)  5  Madd.  434. 

(c)  Ante,  Vol.  1.  p.  534' 

(d)  Ibid.  543. 

(c)  Ante,  Vol.  VI.  p.  5G8. 


(J^  2  Hare,  C07. 
(g)  2  Myl.  &  Keen,  197. 
(h)  Antcy  Vol.  V.  p.  12. 
(/)  1  lluss.  509. 
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Lastly,  they  said  that,  if  the  will  was  wholly  inope- 
rative, the  Plaintiff  had  a  right  to  have  the  property 
which,  in  that  case,  would  devolve  upon  her  mother  as 
the  testator's  sole  next  of  kin,  settled  on  her  mother  and 
herself;  and  that,  on  that  ground  alone,  the  demurrer 
put  in  by  her  father,  must  be  overruled.  Lady  EHbank 
y.M6ntoiieu(Ji);  Wbod$y.Woods(t);  Iiaikesy.Ward{m). 

The  Vics-Chancellor  : 

With  respect  to  the  last  point,  namely  as  to  the  child 
of  the  mother,  who  is  the  next  of  kin  of  the  testator, 
suing  when  the  fund  is  in  a  state  of  quiescence  in  the 
possession  of  the  executors,  and  the  mother  and  her 
husband  have  not  done  anything  to  mark  the  mode  in 
which  they  are  desirous  that  what  may  belong  to  the 
wife,  as  next  of  kin,  should  be  dealt  with  ;  my  opinion 
is  that,  in  that  state  of  things,  the  child  has  no  interest, 
that  is,  no  interest  which  it  can  assert  by  any  proceeding 
either  at  law  or  in  equity. 

The  principal  question  depends  on  the  language 
which  the  testator  has  used  in  his  will  and  codicil.  With 
respect  to  those  instruments,  this  general  observation 
may  be  made,  namely,  that  there  is  considerable  confu- 
^on  in  the  language  of  the  testator,  and  a  degree  of 
uncertainty  and  misconception  as  to  what  the  law  would 
be.  I  only  mention  this  generally,  because  one  must 
take  every  thing  into  consideration  when  one  is  attempt- 
ing to  do  what  is  the  duty  of  the  Court,  namely,  to 
construe  the  will  as  well  as  one  can. 

The  testator  says :  *'  whereas  I  am  possessed  of  or 
otherwise  well  entitled  to  some  considerable  property 
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"^     of  ibe  eapicai^  stockiB  tx&de  or  bosiiiesof  a  silk  nnna- 
^         fictorer,  vaicb  I  carrr  oa  d&c.  ;iLe. :  and  whereas  I  mm 
Bi.crTOv.      desiroiua  of  amneiii^  iht  wo€idlj  aitausy  and  of  making 

a$J!iitabie  pro7»M»,  bj  will,  iye  my  dear  wife  Elisabeth 
£ndgti.%  a«  weii  as  fior  mj  daiiebter  and  erandchild 
ret^pecciveiy,  altoon^,  by  the  Statute  of  Disthb«itna 
tkey  would  be  equally  well  taken  caze  of  otherwise; 
bat,  in  ordef  to  manifest  the  deep  aJfeetion  and  an- 
boozided  ccro&deace  I  haTe  and  entertain  towards  ay 
dear  wifte,  Iliizabttk  Bridget^  such  as  I  know  she  wiU 
feel  for  me,  and  beliering  that  she  will  be  actoated  by 
the  most  malemal  regard  towards  oar  child  '*— ^leafing 
out  the  grandchild),  ^  I  hereby  intend  to  mark  sack 
oxifidence  accordingly.  Xow,  therefore,  I  do,  hereby 
gi¥e  aod  bequeath  onto  my  said  dear  wife,  Eliza/betk 
Brid^eSy  all  and  singular  whateTer  property  and  etTects 
I  may  happen  to  die  possessed  of,  either  in  possession, 
reversion,  remainder  or  expectancy,  to  hold  the  same 
unto  my  said  dear  wife,  to  and  for  her  own  use,  benefit 
and  disposal  absolutely  (except  the  bequest  to  mj 
daughter),  well  knowing  my  sentiments  as  she  does." 
Now,  here,  the  words,  **  well  knowing,"  are  meant  to  be 
descriptive  of  the  wife :  '*  well  knowing  my  sentiments 
as  she  docs,  and  implicitly  relying  upon  her  attachmeflt 
to  our  daughter  and  c^randchild ;  moreover  believii^  tbit 
she  will  act,  generally,  under  the  immediate  advice  aod 
judgment  of  my  executors  hereinafter  named/'  Now  it 
seems  to  me  that  the  will  might  have  been  complete  ast 
disposition  of  the  whole  of  the  testator's  property  if  it 
had  stopped  there ;  and,  if  it  had  stopped  there,  nothing 
could  have  been  more  plain  than  that  everything  except 
the  gift  to  the  daughter  (which  alludes  to  what  was  to 
follow),  was  given,  absolutely,  to  the  wife ;  because  it  is 
given  to  her,  in  express  terms :  '*  to  and  for  her  own 
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use,  benefit  and  diBposal,  absolutely  (except  the  be- 
quest to  my  daughter),  well  knowing  my  sentiments  as 
she  does,  and  implicitly  relying  on  her  attachment  to 
our  daughter  and  grandchild  ;  moreover  believing  that 
she  will  act,  generally,  under  the  immediate  advice  and 
judgment  of  my  executors  hereinafter  named /^  Those 
words  appear  to  me  to  be  quite  consistent  with  the  hutt 
that  the  testator  knew  that  he  had  given  everything  to 
his  wife ;  only  he  believed  that  she  would  act,  generally, 
that  is,  in  every  particular,  under  the  immediate  advice 
and  judgment  of  his  executors.  In  my  opinion  it  is  im- 
possible to  collect  or  infer,  from  that  part  of  the  will, 
anything  like  a  manifest  intention,  on  the  part  of  the 
•testator,  that  his  daughter  or  his  grand-daughter,  or  both 
of  them  together,  should  be  the  owner  of  that  which  is 
given  to  his  wife. 
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Then  he  proceeds  thus :  ^*  And  I  do  further  will  and 
direct  that  my  said  executors  shall  and  do,  as  soon 
as  conveniently  may  be  after  my  decease,  call  in, 
dispose  of  and  convert  into  money  whatsoever  share  in 
the  said  copartnership  business  of  a  silk  manufacturer, 
I  may  be  entitled  to  under  and  by  virtue  of  and  subject 
to  a  certain  deed  of  copartnership-arrangement  executed 
between  us  accordingly  ;  and,  likewise,  call  in  all  and 
singular  other  my  personal  estate  and  effects  what- 
soever." I  note  that,  because  it  is  a  complete  dealing 
with  the  whole  of  his  personal  property :  '^  and  shall 
and  do,  after  payment  thereout,  in  the  first  place :" 
then  he  mentions  his  debts  and  legacies ;  which  I  pass 
over,  for  they  are  the  subject  of  a  long  parenthetical 
sentence:  'May  out  and  invest  the  produce  of  my 
said  effects,  in  the  public  stocks  or  funds,  or  upon 
government  or  real  securities  in  England,  in  her  own 
name,  or  jointly  with  my  said  executors,  as  may  be 


Wi»ce 

V. 

Begttot. 
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1844*  deemed   mo?!  expedot  «mI  asveeafafe  to  bt  mikS 

Accoffdingto  that,  there  maSf  if  the  wife  chose  to  reqwe 
it,  a  brndincT  obLie&tiOQ,  on  the  esecotOfSy  to  law  ost  tke 
whole  of  the  clear  lesidoe  of  the  estate  in  leiiities  m 
her  mfDe  ooIt  :  which  b  manifestlr  indicative  of  b 
iotentioa  that  she  shoahi  have  the  disposal  of  Ac 
whole :  "  with  fidl  power,  from  time  to  time,  to  vair  or 
traD^po-se  the  «aid  stocks,  fimds  mid  lecaiitiet  lespee^ 
if velv :  to  hold  the  same  and  evenr  part  thereof,  wilk 
the  diridends  and  interest  arising  therefirom,  milo  ■? 
6aid  dear  wife,  to  and  for  her  own  ahsolute  wie,  beaeit 
and  dispoesal/*  I  think  that  those  words :  ^  to  and  far 
her  own  afasohite  use,  benefit  and  disposal,''  coupled 
with  the  former  words,  which  show  that  she  was  to 
bare,  if  she  pleased,  the  absolute  doounion  own  tbe 
nkhole  fund  (for  it  was  to  stand  in  her  name),  pat  it 
beyond  dispute,  that  there  is  a  complete  gift,  to  the 
wife,  for  her  own  benefit. 

Then  the  question  is  whether  that  gift  is  cut  down 
by  what  follows :  ^  and  whereas  I  have,  hereby,  mmi- 
fested  abundant  proof  of  entire  confidence  in  mt  sud 
dear  wife,  by  thus  giving  her  the  sovereign  control  over 
the  whole  of  my  property  for  her  sole  use  and  benefit, 
which  she  will  duly  appreciate  accordingly ;  but,  in  so 
doing,  1  nevertheless  earnestly  conjure  her,  under  tbe 
advice  of  my  executors " — (it  is  remarkable  that  there 
should  be  this  inconsistency  here)  ^'  to  proceed,  forth- 
with, to  make  ample  provisions,  by  deed  or  will.'*    It  is 
remarkable  that  the  power  to  make  the  provision  iS| 
unquestionably,  given  to  the  wife  so  that  she  may  make 
it  by  will ;  and  yet  the  words  are :  ''to  proceed,  forik- 
with,  to  make  ample  provision,  by  deed  or  will,  for  oar 
only  child  and  grand-daughter,  and  to  take  eq)ecial 
care  that  her  husband,"  (meaning  tlie  husband  of  the 
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child)  "  shall  have  no  control  over  her  property."  The 
ejcpression  is:  ''I  conjure  her,  under  the  advice  of  my 
executors,  to  proceed"  (I  leave  out  the  "word  forthwith) 
to  make  ample  provision :"  and  I  wish  to  have  it  made 
out,  if  it  can  be  made  out,  that,  where  there  has  been  a 
gift  of  the  whole  of  the  property  to  the  wife,  the  words : 
^  ample  provision,"  are  equivalent  to :  ''  my  said  real 
and  personal  estate."  Supposing,  however,  that  there 
had  been  any  ambiguity  about  the  effect  of  the  first 
part  of  the  will,  there  follows  a  sweeping  giflb  of  every- 
thing to  the  wife,  without  any  trust  whatever :  '^  all  the 
rest,  residue  and  remainder  of  my  estate  and  effects  I 
give  unto  my  said  dear  wife."  I'herefore,  if  anything 
could  demonstrate  the  intention  of  the  testator  to  give 
everything  to  his  wife,  this  would  show  it :  and,  if  there 
should  be  any  such  ambiguity,  in  the  former  part  of  the 
will,  as  will  prevent  it  from  taking  effect  according  to 
the  testator's  intention,  he  has  removed  that  ambiguity, 
because  he  has  given  everything  to  his  wife. 


1844. 

WiNCII 
V. 

Bruttow. 


The  counsel  in  this  case  were  perfectly  right  to  notice 
everything  in  the  will.  They  alluded  to  the  clause 
which  follows  the  nomination  of  the  executors  :  *'  allow- 
ing them  to  retain  or  reimburse  themselves  all  costs, 
charges,  damages,  fees  to  counsel  for  any  advice  or 
other  legal  expenses,  which  they  respectively  shall  sus- 
tain or  be  put  to,  in  or  about  the  execution  thereof;  my 
said  executors  being  only  responsible  for  each  other's 
acts."  Now,  my  opinion  is  that,  although  the  testator 
does  here  allow  his  executors  to  retain  their  expenses, 
and  thereby  gives  a  benefit  to  his  wife  and  her  co-exe- 
cutors, that  it  does  not  at  all  affect  the  previous  dispo- 
sition of  the  beneficial  interest  in  the  whole  of  his 
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1844. 
Winch 

V. 

Brutton. 


With  respect  to  the  codicil,  it  seems  to  me  to  leave 
the  case  just  as  it  stood  before.  The  testator,  there, 
says :  '^  I  give  and  bequeath,  unto  my  servant,  Ann 
Witney,  as  a  reward  for  her  long  and  faithful  services, 
the  sum  of  400/.  sterling,  free  from  any  deduction  on 
account  of  legacy  duty,  which  I  direct  shall  be  paid 
and  discharged  out  of  my  personal  estate."  That 
amounts  to  nothing  more  than  a  gift  of  a  legacy,  and  a 
republication  of  the  will  by  operation  of  law,  the  codi- 
cil being  duly  attested  :  it  does  not  affect  the  construc- 
tion of  a  single  word  that  is  to  be  found  in  the  will. 


The  testator  might  probably  know  that,  when  his  wife 
was  dead,  the  great  object  of  his  bounty  had  perished  ; 
and  he  might  be  perfectly  willing  that  the  law  should 
take  care  of  his  child. 

Demurrer  allowed. 


CASES   IN   CHANCERY.  »»l 


FREER  V.  RIMNER.  '^44: 

i8th  Dec 

IJ  NDER  the  decree,  an  estate  was  sold  by  auction,         Vendor 
with  the  consent  of  a  mortgagee,  who  was  not  a  pari^    andpurchascr. 
to  the  suit*    The  highest  bidder  was  the  solicitor  of      retracting. 

the  mortgagee ;  and  the  estate  was  knocked  down  to  

him.    He  now  moved  to  be  discharged  from  his  pur-  yjjjjgp  «  decree 
chase,  on   the  ground  that  be  retracted  his  bidding  was  knocked 
before  the  hammer  fell.   The  conditions  of  sale  provided  ^^^^  ^^  ™ 

that  no  bidding  should  be  retracted  *•  mortgagee,  who 

was  not  a  party 
The  Vtce- Chancellor  refused  the  motion  with  costs,  on  ^®  ^^®  ®"'^»  ^"^ 

the  ground  that,  as  the  estate  had  been  sold  with  the  ^y^^  g^j^^  ^  m^. 

mortgagee's  consent,  his  solicitor  ought  not    to    be  tion  by  the 

allowed  to  defeat  the  sale.  solicitor,  to  be 

discharged  from 
his  purchase,  on 
the  ground  that 
hp  retracted  his 

His  Honor  held  also  that  it  was  not  necessary  that  all  bidding  before 
the  affidavits  filed  on  the  motion,  should  be  read,  in  ^^^  hammer 
order  to  entitle  the  successful  party  to  the  costs  of  ^j^J^  ^^^^^ 

them.  _— 

^iffidavits. 

Mr.  Stuart  and  Mr.  Cankrien  moved.  Costs.  ' 


Mr.  Bethell,  Mr.  fVood,  Mr.  Rolt,  Mr.  Bazalgette  md  Jj,!!  "h'L^  anlhe 
Mr.  Cookf  opposed  the  motion.  affidavits  filed 

on  a  motion, 

♦  Sir  JB.  Sugden  says  that  he  always  thought  that  the  con-  f^^uld  be  read, 

'  in  order  to  eii- 

ditioii  that  no  bidding  shall  be  retracted,   could  not   be  ^j^i^  ^y^^  g^^. 

Enforced ;  i  Vend.  &  Purch.  38.  cessful  party  to 

the  costs  ot 
them. 


Vol.  XIV.  e  e 
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1844: 
12th  Dec. 

Receiver. 
Practice. 


Receiver  ap- 
pointed on 
motion,  after 
decree,  though 
not  prayed  for 
by  the  bill. 


BOWMAN  V.  BELL. 

1  HIS  suit  was  instituted  by  persons  beneficially  in- 
terested under  a  will,  against  the  trustees  and  executors, 
to  have  the  trusts  of  the  will  performed  under  the  direc- 
tion of  the  Court. 

The  bill  made  no  case  for  a  receiver  of  the  testator's 
estates,  nor  did  it  pray  for  one ;  but,  after  the  cause 
had  been  heard  and  the  Master  had  made  his  report 
in  pursuance  of  the  decree,  the  Plaintiffs  moved  for 
a  receiver. 


Mr.  BetheU,  Mr.  Koe,  Mr.  Speed  and  Mr.  Babitig^ 
toHf  supported  the  motion. 

Mr.  Cooper  and  Mr.  Shee,  opposed  it,  on  the  ground 
that  it  was  contrary  to  the  practice  of  the  Court  to 
grant  a  receiver  after  decree,  and  that,  as  the  bill  did 
not  pray  for  one,  a  supplemental  bill  ought  to  have 
been  filed. 


The  Vice-chancellor  being  of  opinion  that  the  report 
and  the  affidavits  in  support  of  the  motion,  showed  that 
the  conduct  of  the  trustees  had  been  such  as  to  render 
a  receiver  necessary,  granted  the  motion. 
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DUNCAN  V.  VARTY. 


1844: 

16th  Dec. 


S  Vice-Chancellar,  in  deciding  on  a  motion  in  this 
,  made  by  Mr.  Bet  hell  and  Mr.  Schomberff,  and 
(ed  by  Mr.  Walker  and  Mr.  Rolt,  said  that  it 
t  be  fairly  inferred^  from  the  language  of  the  sixtieth 
ral  Order  of  April  1828  (a),  that,  where  a  decree  or 
in  a  cause  directs  books  8cc.  to  be  produced^  the 
er  may  determine  not  only  what  books  8cc.  ought 
produced,  but  also  what  parts  of  them  ought  to 
spec  ted. 

(a)  See  Beavans  Orders,  24. 


New  Orders, 
Production  of 

books,  SfC. 

Practice. 


Where  a  decree 
or  order  directs 
parties  to  pro- 
duce books  &c., 
the  Master, 
under  the  six- 
tieth General 
Order  of  1828, 
may  determine 
not  only  as  to 


the  books  &c. 
to  be  produced,  but  also  as  to  the  parts  of  them  to  be  inspected. 


GORDON  V.  SHAW  AND  OTHERS. 


1844: 
2 1  St  Dec. 


i  bill  was  filed  by  the  acceptor  of  a  bill  of  ex- 

ffi,  to  restrain  an  action  brought  on  it,  in  a  Court 

ew  York,  by  the  Governor  and  Company  of  the 

;  of  England,  in  the  name  of  the  indorsee,  who  had 

rited  it  with  the  Bank,  as  a  security  for  a  debt.  Bill  of  exchange. 

bill,   afler    stating  the   circumstances  on   which 

Plaintiff  founded  his  title  to  the  relief  prayed  as 


Plea 
and  pleading. 
Purchase  for 

valuable 
consideration. 


Sufficiency. 


1st  the  depositor  (some  of  which  were  that  he  did    ,  ^     7,*    . 
^  ^  stating  the  cir- 

cumstances on 
which  the  Plaintiff's  equity  is  founded,  charges  that  the  Defendant, 
before  his  title  to  the  subject  in  dispute  accrued,  had  notice  of  the 
several  circumstances  therein  staled,  an  answer  denying  that  charge 
in  the  same  general  terms,  is  sufficient,  notwithstanding  it  is  filed 
to  support  a  plea  of  purchase  for  valuable  consideration. 
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1844. 
Gordon 

Shaw. 


not  give  any  valuable  consideration  for  the  bill  of 
exchange,  and  that,  if  he  did,  the  Plaintiff  had  a 
right  of  set  off  against  him),  charged  that  the  Governor 
and  Company,  before  the  bill  of  exchange  was  made 
over  to  or  deposited  with  them,  had  full  notice  of  tie 
several  circumstances  herein  stated^  and  interrogated  to 
that  charge  in  the  following  terms  :  **  Whether  the  said 
Defendants,  the  Governor  and  Company  of  the  Bank  of 
England,  before  the  said  bill  of  exchange  was  made 
over  to  or  deposited  with  them,  had  not  full  or  some  and 
what  notice  of  the  several  circumstances  herein  stated." 


The  Governor  and  Company  pleaded,  to  the  whole  of 
the  bill  (except  so  much  as  required  them  to  set  forth 
whether,  before  the  bill  of  exchange  was  made  over  to 
or  deposited  with  them,  they  had  not  full  or  some  and 
what  notice  of  the  several  circumstances  in  the  bill 
stated,  and,  particularly,  of  the  alleged  right  of  set  off; 
and  whether  they  had  not  documents  in  their  posses- 
sion, from  which  the  truth  of  such  of  the  matters  con- 
tained in  the  bill  as  were  not  pleaded  to,  or  of  some  of 
them,  would  appear),  that  the  Defendant,  the  depositor, 
before  the  bill  of  exchange  became  due,  indorsed,  deli- 
vered, pledged,  made  over  and  deposited  it  to  and  with 
them,  as  a  security  for  a  loan  to  a  greater  amount, 
which  still  remained  unsatis6ed :  and  they  averred  that, 
at  or  before  the  time  when  they  made  the  loan,  tbej 
had  not  any  notice  that  any  debt  was  owing,  or  claimed, 
from  the  Defendant,  the  depositor,  to  the  Plaintiff,  or 
that  the  Plaintiff  had  or  claimed  any  right  of  set  off 
against  the  amount  of  the  bill  of  exchange,  or  that  the 
depositor  did  not  give  any  valuable  consideration  for  it: 
and  they  averred  and  insisted  that  they  were  bon&Jidt 
purchasers  of  the  bill  of  exchange,  for  valuable  con- 
sideration.    They  answered  the  excepted  part  of  the 


GORDOK 

V, 
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billy  by  denying  that,  before  the  bill  of  exchange  was  1B44. 

made  over  to  or  deposited  with  them,  they  had  full  or 

any  notice  of  the  several  circumstances  stated  in  the  bill, 

or  of  the  Plaintiff  having  the  alleged  or  any  other  right  Suaw 

of  set  off  against  the  amount  of  the  bill  of  exchange; 

and  by  denying,  also,  the  possession  of  any  document 

relating  to  any  matter  not  pleaded  to. 

Mr.  James  Parker  and  Mr.  Roundell  Palmer,  for  the 
Governor  and  Company  of  the  Bank,  said,  first,  that 
the  plea  was  good  in  substance,  because  it  stated  that 
the  bill  of  exchange  was  delivered  to  their  clients  before 
it  became  due,  as  a  security  for  money  lent,  and  which 
remained  unpaid. 

Secondly,  that  the  plea  was  good  in  form,  because  it 
contained  all  the  requisite  averments  to  make  it  a  com- 
plete bar;  and  because  the  charge  of  notice,  which 
would  have  destroyed  the  bar,  was  excepted,  and  denied 
by  the  answer.     Lord  Portarlington  v.  Soulby  (a). 

Mr.  Bethell  and  Mr.  Heathjield,  for  the  Plaintiff, 
said,  first,  that  a  plea  of  purchase  for  valuable  consider- 

(a)  Ante^  Vol.  VI.  p.  356.  The  draftsman  who  prepared 
the  plea  in  the  case  cited,  was  probably  misled  by  the  state- 
ments made,  by  Lord  Redesdale,  respecting  the  form  of  a 
plea  of  purchase  for  valuable  consideration,  in  his  Treatise 
on  Pleading,  pages  199,  233  and  223,  3d  edit.  His  Lord- 
ship says  that,  if  particular  instances  of  notice  or  circum- 
stances of  fraud,  are  charged,  they  must  be  denied  as 
specially  and  particularly  as  they  are  charged  ;  and  that  the 
special  and  particular  denial  must  be  by  way  of  answer. 
llie  learned  author,  however,  does  not  say,  in  either  of 
the  pages  referred  to,  that  the  charges  which  must  be  spe- 
cially and  particularly  denied  by  way  of  answer,  ought  to  be 
excepted  out  of  the  plea,  as  was  correctly  decided  in  the  case 
cited. 
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1844.  atioiiy  ought  to  show  a  legal  title  in  the  pleader,  withoat 

*         '        '     anything  to  impeach  it  in  a  court  of  equity :  that  the 
Gordon        Governor  and  Company  of  the  Bank  were  not  indorsees, 
^*  but  merely  pledgees  of  the  bill  of  exchange;  as  ap- 

peared from  the  plea  itself,  and  from  their  having 
brought  the  action,  not  in  their  own  names,  but  in  the 
name  of  the  pledgor :  and,  therefore,  they  had  nothing 
more  than  an  equitable  title  to  or  lien  upon  it,  and, 
consequently,  they  held  it  subject  to  all  the  rights  whkh 
the  Plaintiff  had  against  the  party  from  whom  they 
had  received  it. 

Second ly,  that  the  plea  was  bad  in  form;  for  the 
charge  which  was  excepted  out  of  it,  was  that  the 
Defendants,  before  the  bill  of  exchange  was  made  o? er 
to  or  deposited  with  them,  had  notice  of  the  severd 
circumstances  herein  stated,  which  meant  all  the  matten 
alleged  by  the  bill ;  and,  consequently,  the  plea  was 
a  plea  to  the  whole  of  the  discovery  except  the  whole 
of  the  discovery ;  and  the  answer  which  accompanied 
the  plea,  was  not  a  sufficient  answer  to  the  excepted 
matters. 

The  Vice-Chanckllor: 

If  this  case  had  arisen  before  the  Orders  of  August 
1841  came  into  operation,  I  should  have  thought  that 
the  answer  was  not  sufficient  to  support  the  plea* ;  but 
the  16th  of  those  Orders  directs  that  a  Defendant  shall 
not  be  required  to  answer  any  statement  or  charge  in 
the  billy  unless  specially  and  particularly  interrogated 
thereto. 

Here  the  statement  is  that  the  Defendants,  before  the 
bill  of  exchange  was  made  over  to  or  deposited  with 

*  See  Mitf.  241,  3d  edit. 
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theiDi  had  full  notice  of  the  several  circumstances  herein 
stated:  and  the  interrogatory  founded  on  that  state- 
ment,  contains  the  same  words.  And  as  the  Order  to 
which  I  have  referred,  declares  that  a  Defendant  shall 
not  be  bound  to  answer  any  statement  or  chaige  in  a 
bill^  unless  he  shall  be  specially  and  particularly  inter* 
rogated  to  it,  my  opinion  is  that,  where  an  interrogatory 
is  framed  in  general  terms,  the  Defendant  does  suffi- 
ciently answer  it,  if  he  answers  it  in  the  same  terms. 
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Gordon 

V. 

Shaw. 


Next,  with  respect  to  the  substance  of  the  plea. — ^The 
holder  of  the  bill  of  exchange  having  indorsed  it  to,  and 
deposited  it  with  the  Bank,  as  a  security  for  a  loan,  it 
thereby  became  the  absolute  property  of  the  Bank,  sub- 
ject only  to  this ;  that,  if  the  depositor  should  repay 
the  money  lent,  the  Bank  would  be  bound  to  restore 
the  bill  to  him ;  or,  if  the  amount  of  the  bill  should  be 
more  than  sufficient  to  satisfy  the  debt,  the  Bank  would 
be  bound  to  pay  over  the  surplus,  to  him.  But,  subject 
to  that  equity  between  him  and  the  Bank,  the  Bank 
became  the  absolute  owners  of  the  bill  as  against  all 
persons  liable  upon  it. 

My  opinion,  therefore,  is  that  the  plea  is  good  both 
in  form  and  substance,  and  ought  to  be  allowed. 
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1845: 

nth  and  i6th  KNIGHT  v.  MORRALL 

January. 

'        ^^  HARRISON  V.  MORllALL 

Practice, 

iViiness.  -i  HE  bill  was  filed  by  the  assignees  of  one  of  the  De- 

' fendants,   T.  Jones,  a   bankrupt,  for  an  account  and 

to  a'Dcfendant's  P^y^^^^^  ^^  what  was  due,  to  his  estate,  from  the  otlier 
answer,  and  Defendants.     After  the  cause  was  at  issue,  the  Plain- 
afterwards  exa-  iiffa    under  an  order  obtained  for  that  purpose,  exa- 
mined him  as  a  .                                                                   .         . 
witness,  but  mined  Jones  as  a  witness,  but  without  having  withdrawn 

without  having  the  replication  to  his  answer  (a),  and  without  his  havii^ 

renlicaiion  or  released  his  interest  in  the  suit.     The  Plaintiffs  having 

obtained  from  become  aware  of  those  omissions,  now  moved,  before 

him  a  release  of  publication,  for  leave  to  withdraw  the  replication,  and 

his  interest  m  ,        r        »     1                        •  1     1                        1         1   . 

the  suit.  ^"^^  Jones  s  depositions  might  be  suppressed,  and  that 

The  Court,  they  might  be  at  liberty  to  examine  him  as  a  witness, 

on  a  motion  by  •        •     ^            a-                    al     •  ^            *     •        l-  l 

the  Plaintiff  saving  just  exceptidns,  upon  the  mterrogatones  which 

supported  by  an  had  been  exhibited  to  him,  or  on  new  or  amended  in- 

affidavit  that  terrogatories,  as  the  Court  should  think  fit.  The  motion 

the  above  omis-  ° 

sions  were  acci-  ^^^  supported  by  an  affidavit  to  the  effect  that  the 

denial  and  arose  omissions  were  purely  accidental  and  arose  from  inad- 

ence  allowed*  vertence,  and  that  no  rules  to  pass  publication  had  been 

him,  on  proving  given,  nor  had  the  Plaintiffs,  their  clerk  in  Court,  soli- 

a  release  by  the  cjtors  or  agents,  seen  Jones's  depositions  or  heard  them 

read  the  Defen-  ^^^^d. 
dant's  deposit 

same  manner  as  ^"  ^^^  motion   being  made  by  Mr.  Bethell  and  Mr, 

if  the  release  Mjflne, 
had  been  exe- 
cuted before 

they  were  ta-  The   Vice-chancellor  asked  whether  there   was  any 

ken ;  and  gave  instance  in  which  the  Court  had  granted  such  an  aDoli- 

the  other  De-  ^^ 

to  cross-cxa-*^^^  ^^^  ^^^  /^o/wes  v.  Ttie  Corporation  of  Arundel^  4  Bei?. 

mine  him.  *55  »  and  Ward  v.  Ward,  ibid.  223. 
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cation,  and  ordered  the  motion  to  stand  over,  in  order 
that  cases  might  be  produced. 


The  motion  was  mentioned  again  on  this  day,  when 

Mr.  Bethetl  and  Mr.  Mylne  cited  Sandford  v. (Jh) ; 

Callow  V.  Mince  (c)  ;  Hood  v.  Pimm  (d) ;  Cholmondeley 
V.  Clinton (e);  Cox  v,  Allingham{f)\  Milward  v.  At- 
kins (ff). 

Mr.  Stuart  and  Mr.  Bloxam,  contra,  cited  Vaughan 
V.  Worrall(h),  where  Lord  Eldon,  C,  says:  "  It  is  a 
novelty  to  me  to  hear  it  said  that,  if  a  witness  was  inte- 
rested at  the  time  of  the  examination,  this  Court  knows 
any  such  practice  as  that,  a  release  being  given,  the 
witness  may  then  be  re-examined." 


1845. 
Knight 

MORRALL. 

16th  January^ 


The  order  made  by  the  Vice-Chancellor  was  that  the 
Plaintiffs,  on  proving  a  release  executed  by  the  Defen- 
dant Jones,  should  be  at  liberty  to  read  his  depositions 
in  the  same  manner  as  if  the  release  had  been  executed 
before  his  examination ;  that  the  other  Defendants 
should  be  at  liberty  to  cross-examine  him  ;  and  that  the 
Plaintiffs  should  pay  the  costs  of  the  motion. 

[Reg.  Lib.  A.  1844,  fo.  470.] 


(b)  1  Ves.  jun.  398. 
(r)  2  Vem.  472 ;  and  Prec, 
Ch.  234. 

(d)  Ante,  Vol.  IV.  p.  101. 


(e)  2  Mer.  8  k 

(/)  Jac,  337. 

(g)  Ibid.  339,  note, 

(h)  2  Swanst.  393;  6^^401. 
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1845:  KING  V.  WRIGHT. 

30th  January 

iitb  February.  JmARY  KING,  the  testatrix  in  the  cause,  died  oa 

the  10th  of  October  183G,  having  made  her  will,  which 

Miiducnvtion  ^^  dated  the  6th  of  that  month,  and  was  partly  as  fol- 

MUtake.  lows  :  **  Whereas  there  is  now  standing  in  my  name,  in 

Will.  ^ijg  books  of  the  Governor  and  Company  of  the  Bank 

'  of  England,  the  sum  of  200/.  three  and  a  half  per  cent. 

Testatrix  be-  reduced  annuities ;  now  I  do  hereby  give  and  bequeath 

reduced  annul-  ^^®  ^*°^®  ""^^»  between  and  among  my  nephew  and 
ties,  standing  in  niece  Joseph  King  and  Laura  King,  in  equal  shares,  the 

her  name,  to       shares  of  each  to  be  transferred  to  them  when  they 

her  DGohcw 

That  bequest      attain  twenty-one ;  but,  in  case  of  the  death  of  either  of 

was  copied  from  them  before  attaining  twenty-one,  then  to  the  survivor 

t^tjS'"'    of  »•>-•" 

which  she  had 

200  /.  reduced         The  above  clause  was  copied,  verbatim,  from  a  will 

annuities  stand-  ^^de,  by  the  testatrix,  in  November  1832.     At  that 

mg  m  lier  name.    .         111  it 

Afterwards  she     time  she  had  200/.  three  and  a  half  per  cents  standmg 

sold  that  sum,  in  her  name.  In  August  1836,  she  sold  out  that  sum, 
ce^^^add?-  together  with  certain  additions  that  she  had  made  to  it; 
lions  which  she  and  she  never  afterwards  became  entitled  to  any  stock, 

had  made  to  it,  except  26/.  long  annuities,  which  was  standing:  in  her 
and  mvested  '       .1      1  7     ri       1     .      n       ,        1       •         ^1 

part  of  the  pro-  name  at  the  date  ot  her  last  will  and  at  the  time  of  her 

ceeds  in  25  /.  death,  and  which  she  had  purchased  with  397  /.,  part 
HefdXt the*     ^^  ^^^  proceeds  of  the  stock  sold  out. 

long  annuities, 

which  were  the         Joseph   King  attained    twenty-one,  but   his   sister, 

only  stock  that    j^^^^  jied  under  that  age. 
she  was  enti- 
tled to  at  the 
date  of  her  last        Mr.  IVood,  for  the  next  of  kin  of  the  testatrix  (who 

will  and  at  her  y^^^e  the  Plaintiffs  in  the  suit),  claimed  the  long  annui- 
death,  passed  to    .  ,    .  ,.  ,    ^ 

her  nephew.        ^»«s  as  bemg  undisposed  of. 


# 

■ 


The  Vice-Chancellor  : 

ThiB  seems  to  me  to  be  nothing  more  than  a  case  of 
misdescription;  and,  therefore,  I  shall  declare  that 
Joseph  King  is  entitled  to  the  long  annuities. 

(a)  3  Ves.  306. 


Kino 
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Mr.  Teed  and  Mr.  Messiter^  for  Joseph  King,  con-  1845. 

tended  that  the  long  annuities  passed  to  their  client 
under  the  bequest  above  set  forth.    They  relied  on  the 
maxim  :  "  Falsa  descriptio  non  nocet,^  and  on  Selwood       Woight 
V.  Mildmajf  (a). 

Mr.  Hoare  appeared    for  the  executors,  and   Mr. 
Whitbread  for  another  party. 

The  Vice-Chancellor  : 

According  to  the  first  will,  the  testatrix  had  a  clear 
intention  to  give  the  whole  of  the  stock  which  she  then 
had,  to  Joseph  and  Laura  King.  She,  subsequently, 
increased  the  stock.  Afterwards  she  sold  the  whole  of 
it,  and  invested  part  of  the  proceeds  in  the  purchase  of 
26/.  long  annuities,  which  were  of  greater  value  than 
the  stock  which  she  had  at  the  date  of  her  first  will.  In 
her  second  will,  she  makes  a  bequest  in  the  same  words 
and  to  the  same  persons  as  in  her  former  will :  and  it 
has  been  contended,  for  the  Defendant,  Joseph  King, 
that,  whatever  quantity  of  long  annuities  she  might 
have  had  at  her  decease,  the  whole  would  pass  by  that 
bequest.  I  must  consider  the  case  before  I  decide  it : 
but  I  do  not  think  that  Selwood  v.  Mildmay  has  any 
application  to  it. 


402 


CASIiS    IN    CHANCERY. 


DAVIS  V.  LORD  COMBERMERE, 


18452 

30th  January. 


Trustees, 
Practice, 

A.  was  tenant 
for  life  of  a 
trust-fund, 
directed  to  be 
invested  in  go- 
vernment or 
real  securities, 
with  a  contin- 
gent remainder 
to  his  cliildren 
bom  and  to  be 
bom,  with  re- 
mainders over. 


1  HE  testator  in  this  Cause  devised  and  bequeathed  his 
real  and  personal  estates  to  the  Plaintiifs,  in  trust,  as  to 
hig  real  estates,  for  F.  S.  Greville  for  life,  with  remain- 
der in  trust  for  the  first  and  other  sons  of  F.  S.  Greville, 
successively  in  tail  male,  with  divers  remainders  over ; 
and,  in  trust,  as  to  his  personal  estate,  to  invest  the 
same  in  government  or  real  securities,  and  to  pay  the 
interest  to  F.  S.  Greville  for  life,  and,  after  his  decease 
and  in  default  of  appointment  by  him,  to  stand  possessed 
of  the  principal  in  trust  for  his  children  equally,  the 
shares  of  sons  to  be  vested  in  them  on  their  attaining 
twenty -one,  and  the  shares  of  daughters  on  their  attain- 
ing that  age  or  marrying  under  it,  and,  in  default  of 

i4.  had  three  m-  g^^j^  children,  upon  such  trusts  as  would  most  nearly 
fant  children.  11,  .     ,     1       j     /»  1 

Held  that  the  correspond  with  the  trusts  declared  ot  the  real  estates. 

solicitors  of  the 

trustees,  as  well       F.  S.  Greville,  who  was  an  infant  when  the  suit  was 

as  the  solidtors  instituted,  married  pending  the  suit,  and  had  issue  a  son 
three*  children  ^^^  ^^^^  daughters,  all  of  whom  were  infants.  In  1844 
were  entitled  to  he  applied  for  and  obtained  an  order  in  the  Caue  ,  by 

attend  arc  er-      ^^Jch  it  was  referred  to  the  Master  to  inquire  and  state 

ence,  to  the  ^ 

Master,  as  to       whether  it  would  be  fit  and  proper  and  for  the  benefit 

the  propriety  of  q(  the    parties   interested    in   the   testator's   residuary 

investing  the 

fund  on  a  pro-     estate,  that  the  sum  of  52,000  /.,  part  thereof,  should  be 

posed  mortgage,  laid  out  on  mortgage  of  certain  estates  in  Ireland,  and 
ifTh    M  i      whether  a  good  title  could  be  made  to  those  estates. 

the  parties  to  a         '^^^  solicitors  for  the  Plaintiffs,  as  well  as  the  solicitors 

cause  from  for  F.  S.  Greville  and  his  infant  son,   were  present  at 

attending  him 

on  a  reference,  the  excluded  party  need  not  wait  until  the  Master 

has  made  his  report,  and  then  except  to  it,  but  may  apply  to  the 

Court,  forthwith,  to  reverse  the  Masta^s  decision. 


Davis 
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the  time  appointed  by  the   Master^  under    the  60th  1845. 

General  Order  of  April  1828,  for  considering  the  order ; 

and,  the  Master  then  determined,  in  pursuance  of  the  51st 

of  the  same  General  Orders,  that  the  solicitors  of  the  , 

'  Lord 

two  last-mentioned  persons  were  alone  entitled  to  attend  Combermrrb. 
him  on  the  prosecution  of  the  inquiry  as  to  the  title  to 
the  Irish  estates  *.  Whereupon  the  Plaintiffs  presented 
a  petition  to  the  Court,  praying  that  the  Master's  deci- 
sion might  be  reversed,  and  that  they  might  be  at  liberty 
to  attend  all  the  proceedings,  to  be  had  before  the  Mas^ 
ter  under  the  order. 

On  the  petition  coming  on  to  be  heard, 

Mr.  Stuart  and  Mr,  Toller,  for  F.  S.  Greville,  objected 
that  the  PlaintiflTs  ought  to  have  waited  until  the  Master 
had  made  his  report,  and  then  to  have  excepted  to  it 
on  the  ground  that  he  had  excluded  them  from  attending 
before  him.     But 

The  Vice-chancellor  overruled  the  objection,  saying 
that  the  Master  might  not  state,  in  his  report,  that  he 
had  excluded  the  solicitors  for  the  petitioners  from  at- 
tending him,  and  that,  if  he  did  not  so  state,  the  Plain- 
tiffs could  not  except  to  his  report. 

Mr.  Bethell  and  Mr.  Bacon,  in  support  of  the  peti- 
tion, said  that  the  petitioners  were  the  trustees  of  the 
testator's  residuary  estate,  and  that  they  were  bound  to 
see  that  it  was  invested  on  good  security :  that  F.  S. 
Greville  was  entitled  only  to  the  interest  of  it  for  his 
life,  and  that  his  infant  son  had  only  a  contingent 
interest  in  a  share  of  it,  and  might  never  have  a  vested 
interest,  even  in  that  share ;  and  that  his  two  sisters 

*  See  Beavan*s  Orders,  pages  21  and  22. 
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1845.         had  the  same  interest  as  he  had  ;  besides  which,  F.  & 
'  Greville  might  have  more  children,  each  of  whom  would 

become  interested  in  like  manner;  and  it  was  the  datj 
•  *  of  the  trustees  to  preserve  the  residuary  estate,  for  them, 

CoMBEBMiRB.   *^^  ^^^  *'^  ^®  Other  parties  who,  eventually,  might  be- 
come entitled  to  it. 

Mr.  Stuart  and  Mr.  Toller,  for  F.  S.  Greville,  con- 
tended that  the  Court  ought  not  to  interfere  in  a  matter 
which,  by  the  terms  of  the  5l8t  Order  of  1828,  was  a 
matter  of  mere  regulation  and  left  entirely  to  the  discre- 
tion of  the  Master;  that  F.  S.  Greville  and  his  son  were 
the  parties  principally  interested  ;  and  that  the  expense 
of  the  proceedings  in  the  Master's  office  would  be 
greatly  and  unnecessarily  increased  by  allowing  the 
solicitors  of  the  trustees  to  attend  the  reference  and  to 
take  copies  of  the  abstract  and  of  all  the  other  docu- 
ments that  might  be  brought  into  the  Mcuter's  office 
during  the  investigation  of  the  title  to  the  estates  pro- 
posed to  be  mortgaged. 

Mr.  Fisher  appeared  for  the  infant  son. 

The  Vice-Chanceli.or: 

The  books  of  practice  state  that,  when  all  the  ce^m 

que  trust  are  before  the  Court,  the  trustees  are  not  to 

interfere.    In  this  case,  JP.  iS.  Greville,  the  tenant  for 

life,  obtained  the  order  of  reference ;  but,  at  present. 

none  of  the  parties  in  remainder  are  parties  to  the 

record,  except  his  infant  son  and  daughters,  and  they 

may  never  become  cestuis  rjue  trust ;  or,  at  all  events, 

may  not  be  the  only  cestuis  que  trust.    The  trustees  are 

the  only  parties  who  represent  the  interests  of  all  the 

persons  entitled  in  remainder,  whether  in  posse  or  in  esse: 

and  therefore  I  think  that  they  ought  to  be  at  liberty  to 

take  part,  equally  with  the  solicitors  of  the  tenant  for 
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life  and  his  son,  in  the  investigation  of  the  title  to  the 
estate,  and  in  the  other  proceedings  in  the  Master^s 
office  under  the  order  of  reference. 


COMBERMERE. 


1845: 

20th  to  29th 

January, 

and 

ist  and  11th 

February. 


Articles 

of  separation* 

Hast  and  and 

wife. 

Specific 
performance. 


MARY  WRIGHT  HENNIKER  WILSON,  the  Wife 
of  JOHN  WRIGHT  HENNIKER  WILSON,  by 
SIR  CHARLES  WETHERELL,  her  next  Friend, 
and  WILLIAM  CARR  FOSTER  and  NATHAN 
WETHERELL,  v.  JOHN  WRIGHT  HENNIKER 
WILSON ;  ^j 

JOHN  WRIGHT  HENNIKER  WILSON  v.  WIL- 
LIAM CARR  FOSTER,  NATHAN  WETHE- 
RELL,   and    MARY    WRIGHT    HENNIKER 

WILSON. 

Articles  of  sepa- 

IN  April  1839,  Mary  Wright  Henniker  Wilson,  one  of  to  be  specifi- 
the  Plaintiffs  in  the  original  cause,  married  the  Defen-  cally  per- 
dant  in  that  cause.    At  the  time  of  her  marriage,  she    ^'?^  ' 
was  entitled,  under  the  will  of  her  aunt.  Lady  Frances  to  indemnify 
Wright  Wilson,  to  a  freehold  estate  in  Hampshire,  called  the  husband 
Drayton  Lodge,  of  the  value  of  2,000  /.  a  year,  and  i^fe'g  debts  is 
which,  by  her  aunt's  will,  was  limited  to  her  separate  not  the  only 

use,  and  she  was  also  entitled,  under  the  will  of  her  ^^°®'^p^tioa 
'  '  that  will  sup- 

uncle.  Sir  Henry  Wright  Wilson,{oT  her  life,  with  remain-  port  such  ar- 

der  to  her  children  and  other  issue,  to  certain  freehold  ^'^'^  •  *  cove- 
estates  in  Yorkshire  and  Essex,  producing  together  about  ^^^  j^,  a  suit  "^ 

3,000/.  a  year;  and  she  was  also  entitled  to  a  leasehold  against  the  hus- 
band, in  the 
Ecclesiastical  Court,  or  to  pay  him  an  annuity,  or  to  pay  his 
existing  debts,  is  sufficient. 

Public  policy. 

An  agreement  to  put  an  end  to  a  suit  for  nullity  of  mar- 
riage on  the  ground  of  impotency,  is  not  contrary  to  public 
policy. 


40G 


CASES    IN    CHANCERY. 


1845. 


Wilson 

V. 
WlLSOH. 


estate  in  Middlesex^  called  Chelsea  Park^  and  to  the 
sum  of  4/  12s.  6d.  land-tax  charged  thereon  ;  and  to  a 
leasehold  house  in  Grosvenor-place^  which  had  been 
specifically  bequeathed  to  her  by  Sir  Henry  Wrigk 
Wilson^  and  to  stock  in  the  funds,  ready  money,  furni- 
ture and  other  effects  in  her  houses  at  Chelsea  Pari 
and  Drayton  Lodge,  and  to  other  |)ersonal  estate ;  all 
which  paiticulars  had  come  to  her  either  from  Sir  HeHry 
Wright  Wilson  or  Lady  Frances  Wright  Wilson* 


Marriage  set' 
tlement. 


By  the  settlement  on  her  marriage  with  Mr.  WiUoti, 
after  reciting  that  all  her  property  except  the  Drayton 
Lodge  estate  and  the  Chelsea  Park  estate  and  the  land- 
tax  thereon  and  3,000/.  consols,  should,  after  the  so- 
lemnization of  the  marriage,  belong  to  Mr.  Wilson  in  his 
marital  right,  the  Drayton  Lodge  estate  was  continued 
to  the  separate  use  of  Mrs.  Wilson,  and  the  ChtUu 
Park  estate  and  the  4/.  12  s.  Qd.  land-tax  charged 
thereon,  were  assigned  to  trustees,  in  trust  for  Mr. 
Wilson,  for  his  life,  and,  after  his  decease,  in  trust  for 
Mrs.  Wilson,  for  her  life,  and,  aft;er  her  decease,  intrust 
for  Mr.  Wilson  absolutely:  and,  by  a  separate  deed, 
Mr.  Wilson  covenanted  to  raise  certain  sums  for  the 
portions  of  the  younger  children  of  the  marriage,  out  of 
certain  estates  belonging  to  him  in  Somersetshire. 


Suit  in  the 

Ecclesiastical 

Court* 


After  the  marriage,  unhappy  differences  arose  be- 
tween Mr.  and  Mrs.  Wilson,  which  continued  until  May 
1B43 ;  when  Mrs.  Wilson  instituted  a  suit  against  her 
husband,  in  the  Consistory  Court  of  London,  for  nullity 
of  marriage  on  the  ground  of  impotency ;  and,  on  the 
8th  of  that  month,  Mr.  Wilson  was  served  with  a  citation 
in  that  suit.  On  the  following  day  he  called  on  his  wife's 
solicitors,  and  expressed  his  anxiety  that  no  further 
proceedings  should  be  taken  in  the  suit,  and  that  an 
amicable  arrangement  should  be  come  to. 
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After  some  negotiation  had  taken  place  between  him  184.5. 

and  his  wife's  solicitors,  articles  of  separation,  dated  the 
1st  June  1843,  were  prepared  between  him  of  the  first 
part,  his  wife  of  the  second  part,  and  Nathan  Wetherell        Wilson 
and  William  Carr  Foster  of  the  third  part,  whereby  he,  Articles  of 
on  the  one  part,  and  Wetherell  and  Foster^  on  the  other  separation, 
part,  covenanted,  First,  that  he  should  permit  his  wife  to 
live  separate  from  him:   Secondly,  that  the  Chelsea 
Park  estate  and  the  4/.  125.  Qd.  land  tax,  should  be 
held  by  and  vested  in  the  trustees  of  the  marriage  set- 
tlement, in  trust  for  Mrs.  Wilson,  for  her  separate  use 
during  the  joint  lives  of   herself   and   Mr.   Wilson  z 
Thirdly,  that  the  estate  in  Hampshire  and  the  3,000  /. 
consols  should  remain  subject  to  the  trusts  of  the  mar- 
riage settlement:    Fourthly,  that  all  other  freehold, 
copyhold  and  leasehold  estates  to  which  Mrs.  Wilson 
was  entitled  at  the  time  of  her  marriage  (but  subject, 
as  to  such  of  those  estates  as  were  situate  in  Yorkshire^ 
to  the  annuity  of  1,000  /•  thereinafter  secured  for  Mr. 
Wilson)  should  be  conveyed  by  him  to  the  trustees  of 
the  marriage  settlement,  in  trust  for  Mrs.  Wilsons  sepa- 
rate use  during  the  joint  lives  of  herself  and  Mr.  Wilson : 
Fiflhly,  that  the  furniture  in  the  house  al  Chelsea  Park, 
should  be  held  by  Mrs.  Wilson  for  her  separate  use, 
and,  after  her  decease,  should  belong  to  Mr.  Wilson 
absolutely ;  and  that  all  other  goods,  chattels  and  effects 
in  or  about  the  same  house,  and  also  in  or  about  the 
bouse  in  Hampshire^  and  all  real  and  personal  estates 
to  be  thereafter  acquired  by  her,  should  belong  to  and 
be   settled  absolutely  on   her  for  her  separate   use: 
Sixthly,  that  all  rents,   taxes  and  other  outgoings  iu 
respect  to  the  Chelsea  Park  estate  and  the  other  free- 
hold, copyhold  and  leasehold  estates,  and  all  expenses 
of  repairs  and  insurances  upon  the  same,  and  all  the 
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lessees'  covenants  in  respect  of  the  leasehold  estates, 
should  be  performed  and  satisfied,  by  Mr.  Wilson,  up  to 
the  24th  June  then  instant :  Seventhly,  that,  so  long  as 
Mr.  Wilson  should  observe  and  perform  the  covenants 
and  agreements  contained  in  the  articles,  all  the  rents, 
taxes  and  other  outgoings  in  respect  of  the  same  estates, 
and  all  expenses  of  repairs  and  insurance  of  or  upon  tbe 
same,  and  all  the  lessees'  covenants  in  respect  of  the 
leasehold  estates,  should,  after  the  24th  June  then  in- 
stant, be  paid,  performed  and  satisfied  by  Mrs.  Wilton 
during  her  life,  and  that  Mr.  Wilson,  his  heirs,  ezecaton 
and  administrators,  should  be  indemnified  therefrom, 
and  from  all  the  present  debts  and  Kabiliiies  of  the  said 
John  Wright  Henniker  Wilson,  by  the  joint  and  several 
covenant  of  Wetherell  and  Foster:  Eighthly,  that,  so 
long  as  Mr.  Wilson  should  observe  and  perform  the 
covenants  and  agreements  contained  in  the  articles,  an 
annuity  of  1,000/.  commencing  from  the  same  24th  of 
June,  should  be  paid  to  him,  during  the  joint  lives  of 
himself  and  Mrs.  Wilson,  and  should  be  charged  upon 
the  estates  in  Yorkshire,  which  belonged  to  Mrs.  WUsob 
at  the  time  of  her  marriage:  Ninthly,  that  a  proper 
deed  or  proper  deeds  for  effectuating  the  objects  of  the 
articles,  and  containing  all  such  covenants,  e^eements, 
i;lauses  and  provisions  as  should  be  deemed  expedient  fcr 
that  purpose,  should,  with  all  convenient  speed,  be  eie- 
cuted  by  all  the  parties  to  the  articles :  And  lastly,  that, 
upon  the  execution  of  the  articles  by  Mr.  Wilson,  the 
proceedings  against  him  in  the  Ecclesiastical  Coiiit» 
should  be  suspended,  and  that,  upon  the  execution  of 
the  deed  or  deeds  to  be  prepared  as  before  mentioaed, 
such  proceedings  should  be  put  an  end  to  and  with* 
drawn,  but  without  prejudice  to  Mrs.  WiUon*s  right  to 
institute  any  other  proceedings  against  him,  in  case  he 
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should  make  default  in  the  observance  and  perform-  1845. 

ance  of  any  of  the  covenants  and  agreements  in  the 
articles. 

V. 
WiLSOK. 

On  the  2d  June  1843,  Mr.  Wilson  executed  the  arti- 
cles, and  the  proceedings  in  the  Ecclesiastical  Court 
were  stopped ;  and,  on  the  following  day,  Mrs.  Wilson 
executed  the  ailicles;  and,  on  the  6th  June,  Mr.  Foster 
and  Mr.  WethereU  executed  them*. 

The  bill  in  the  original  cause  stated  that  there  was  an  Onginal  bill, 
obvious  clerical  error  in  the  seventh  article,  namely,  that, 
after  the  words :  ''  present  debts  and  liabilities  of  the 
said,"  the  words:  ''  John  Wright  Henmher  Wilson" 
were  written,  by  mistake,  for:  *^  Mary  Wright  Henniher 
Wilson ; ''  and  that  such  clerical  error  was  shown  by 
reference  to  the  rough  draft  of  the  articles  in  the  hand- 
writing of  the  counsel  who  drew  the  same,  and  from 
which  his  clerk  copied  the  draft  which  was  submitted 
to  Mr.  Wilson,  and  committed  the  error  in  such  copying ; 
and  which  error  was  contiimed  in  the  ingrossment  of 
the  articles ;  and,  by  way  of  evidence  of  such  clerical 
error,  that,  throughout  the  discussions  which  preceded 
the  execution  of  the  articles,  nothing  was  said  relative 
to  Mr.  Wilson's  debts,  nor  did  he  stipulate  or  propose 
that  his  existing  debts,  or  any  of  them,  should  be  paid 
by  Mrs.  Wilson  or  Kay  one  on  her  behalf:  that  the  Plain- 
tiffs had  caused  a  draft  of  a  formal  deed  to  be  prepared, 
by  counsel,  for  the  purpose  of  carrying  the  articles  into 
effect  on  their  part :  that,  in  stipulating  for  a  deed  of 
separation,  Mr.  Wilson  understood  and  intended,  and 
the  Plaintiffs,  in  agreeing  to  execute  a  proper  deed  con- 

*  The  articles  were  under  the  hands  and  seals  of  the 
parties. 
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1845.  taining  all  such  covenants  as  should  be  deemed  expe- 

*  "  '  dient  for  effectuating  the  objects  of  the  articles,  also 
Wilson  understood  and  intended  that  Mr.  Wikon  should  be 
«T    '  indemnified,  in  the  usual  manner,  by  the  covenant  of 

the  trustees,  against  all  future  debts  and  liabilities  to  be 
contracted  by  Mrs.  Wikon ;  and,  accordingly,  the  drafl 
of  such  formal  deed,  contained  a  joint  and  several  cove- 
nant by  Wetherell  and  Foster^  with  Mr.  Wihoiiy  to 
indemnify  him  against  such  debts  and  liabilities :  that, 
on  the  20th  July  1843,  the  solicitors  of  the  PhiintifTs 
sent  a  draft  of  the  deed  to  Mr.  Wilson^^  solicitors,  and 
that  the  Plaintiffs  had  been  always  ready  to  execute 
a  deed  according  to  such  drafl  and  to  perform  the  arti- 
cles ;  but  Mr.  Wikon  had  refused  to  perform  the  same, 
pretending  that  the  suit  in  the  Ecclesiastical  Court  had 
been  instituted  for  the  purpose  of  terrifying  and  intimi- 
dating him  with  the  threat  of  an  unfounded  accusation 
of  impotency,  and  not  with  any  serious  intention  of  pro- 
secuting the  same  with  effect:  whereas  the  Plaintiffs 
charged  the  contrary. 

The  bill  prayed  that  Mr.  Wilson  might  be  decreed 
to  perform  the  articles  on  his  part,  the  Plaintiffs  being 
willing  to  perform  the  same  on  their  parts,  subject  to 
the  correction  of  such  clerical  error  as  aforesaid ;  and 
that  Mr.  Wikon  might  be  decreed  to  execute  the  deed 
which  had  been  prepared,  or  such  other  deed  as  the 
Court  should  approve  of,  for  the  purpose  of  effectuating 
the  objects  and  carrying  into  operation  the  true  intent 
and  meaning  of  the  articles,  the  Plaintiffs  submitting 
to  execute  such  deed  on  their  parts,  and,  in  particular, 
to  covenant,  thereby,  jointly  and  severally,  in  such 
manner  as  the  Court  should  direct,  with  Mr.  Wikon,  to 
indemnify  him  against  the  debts  and  liabilities,  both 
present  and  future,  of  Mrs.  Wikon, 
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Mr.  WiUon,  in  his  answer  to  the  original  bill  and  in  1845. 

a  cross  bill  (which  prayed  that  the  articles  of  separa- 
tion  mic^ht  be  declared  void  and  be  delivered  up  to  be 
cancelled),  alleged  that  the  charge  of  impotency  was  Wilson. 
false,  as  Mrs.  Wilson  well  knew  and  he  was  prepared  jn^jjoer  and 
to  prove,  and  that  the  suit  in  the  Ecclesiastical  Court  cross  bill  fled 
was  instituted  by  her  with  the  intention  of  intimidating  ^  ^* 
him  by  that  charge  and  the  fear  of  degradation  and 
ridicule  arising  therefrom,  and,  thereby,  to  extort,  from 
him,  concessions  of  property  or  income,  and  to  compel 
him  to  relinquish,  to  her,  some  portion  of  the  income  to 
which  he  was  entitled  under  the  settlement  on  their 
marriage :  that  he  was  greatly  intimidated  and  alarmed 
through  the  apprehension  that  such  unfounded  charge 
would  become  known  to  his  friends  and  the  public,  and 
that,  though  false,  it  would  be  believed  or  suspected  to 
be  true  by  reason  of  the  form  in  which  it  was  asserted, 
and  of  the  impossibility  of  so  refuting  the  same  as  to 
satisfy  the  minds  of  all  persons  who  might  hear  the 
calumny,  and  of  the  period  during  which  it  might  be  cir- 
culated and  believed  before  any  opportunity  of  disprov- 
ing it  would  be  afforded  to  him :  and  that  he  was 
prevailed  upon  to  execute  the  articles  by  fraud  and 
intimidation,  and  by  the  false  assertion  of  the  charge, 
and  by  a  representation  that  the  libel  in  the  suit  in  the 
Ecclesiastical  Court,  would  be  filed  on  the  2d  of  June 
1843,  which  was  also  false  :  that,  in  executing  the 
articles,  he  acted  without  due  advice,  and  under  mental 
incapacity  arising  from  the  apprehension  of  publicity 
being  given  to  the  calumnious  charge :  that  Mrs.  Wilson 
and  her  advisers  instituted  the  suit  in  the  Ecclesiastical 
Court,  and  took  advantage  of  his  alarm  and  apprehen- 
sions, and  used  the  same  as  a  means  of  coercing  him  to 
execute  the  articles ;  and  that  he  had  refused,  and  still 
refused  to  perform  them,  because  his  signature  thereto 
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was  procured  by  iDtimidation,  duress  and  surprise  ;  and 
because  the  trustees  had  neither  paid,  provided  for  nor 
indemnified  him  against  his  debts  due  at  the  date  of  th 
articles  (which  exceeded  6,500 /.)>  ^  they  had  agreed  to 
do  by  the  seventh  article,  in  which  there  was  no  clerical 
error ;  and  because,  unless  the  aiiicles  were  binding  on 
the  trustees  in  that  respect,  the  same  were  voluntary 
on  his  part,  and  without  any  consideration. 


The  original  and  cross  causes  now  came  on  to  be 
heard. 


Arguments 


Mr.  Bethell,  Mr.  Hodgson,  and  Mr.  Lloyd,  for  Mrs. 
Wilson,  Mr.  Wetherell,  and  Mr.  Foster,  said  that  it 
could  not  be  disputed  that  articles  of  separation  were 
▼aHd,  and  that  courts  of  equity  would  give  effect  to 
them,  if  they  were  made  for  valuable  consideration : 
that,  in  the  draft  of  the  separation  deed  prepared  by 
counsel,  Mrs.  WilsoiC^  name  was  inserted  in  the  seventh 
clause,  and  that  the  introducing  of  her  husband's  name, 
was  a  mistake  made  by  the  clerk  in  copying  the  draft : 
but,  supposing  that  not  to  be  the  case,  it  never  had 
been  decided  that  articles  of  separation  could  not  be 
enforced  unless  they  contained  a  covenant  to  indemnify 
the  husband  against  his  wife's  debts ;  all  that  had  been 
decided  with  respect  to  that  covenant,  was  that  it  was 
sufficient,  not  that  it  was  essential,  to  induce  the  Court 
to  enforce  them :  that  the  articles  in  the  present  case, 
were  under  seal ;  in  addition  to  which  they  contained 
covenants  to  indemnify  Mr.  Wilson  against  the  rents  and 
covenants  of  the  Chelsea  Park  estate ;  for  payment  to 
him  of  an  annuity  of  1,000/.,  and  for  putting  an  end  to 
the  suit  for  nullity  of  marriage ;  which  were  valuable 
considerations  and  quite  sufficient  to  make  the  articles 
enforceable :  moreover,    that  the  ninth  clause  provided 
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that  a  proper  deed  or  proper  deeds  for  efFectuating  the  1 845. 

objectB  of  the  articles  and  containing  all  such  covenants, 
agreements  and  provisions  as  should  be  deemed  expe- 
dient for  that  purpose,  should  be  executed  by  all  Wilson 
parties ;  and  that,  in  pursuance  of  that  clause,  a  deed 
containing  a  covenant  to  indemnify  Mr.  Wilson  against 
his  wife's  debts,  had  been  prepared  and  tendered  to  Mr. 
Wilson  for  his  execution  *. 

Mr.  KeUy,  Mr.  Stuart  and  Mr.  WillcocK  for  Mr. 
Wilson,  contended  that  the  articles  ought  not  to  be 
enforced  ;  first,  because  an  agreement  to  put  an  end  to  a 
suit  for  nullity  of  marriage  on  the  ground  of  impotency, 
was  contrary  to  public  policy : 

Secondly,  because  Mr.  Wilson  had  executed  the  arti- 
cles under  the  influence  of  terror  caused  by  a  charge 
that  was  wholly  unfounded,  as  appeared  from  the  evi- 
dence of  Sir  Benjamin  Brodie  and  other  eminent  sur- 
geons who  had  examined  his  person ;  and, 

Thirdly,  because  the  articles  did  not  contain  a  cove- 
nant to  indemnify  Mr.  Wilson  against  his  wife's  debts. 
They  added  that  there  was  no  pretence  for  saying  that 
there  was  any  error  in  the  seventh  clause ;  for  Mrs.  Wil- 
son*s  solicitors  perused  and  maturely  considered  the  arti- 
cles before  they  executed  them,  and,  consequently,  if 
there  had  been  any  error,  they  must  have  discovered  it ; 
and,  if  they  had  discovered  it,  they,  certainly,  would  not 
have  executed  the  articles  until  it  had  been  corrected. 

Mr.  Bet  hell  replied. 


*  The  cases  cited  in  support  of  the  argument  are  noticed 
ill  the  judgment. 
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» — — V 1/  This   case   came   on   under    the   following   circum- 


WiLsoN         stances: 

v. 
Wilson.  ^^^  Wilson,  under  the  wills  of  Sir  Henry  Wilson 

Judgment.       ^uj  Lady  Frances  Wilson,  was  entitled^  for  her  separate 

use^  to  an  estate  called  Drayton  Lodge  in  Hampshire, 
and  she  was  entitled  also  to  a  life  estate  in  certain  lands 
in  Yorkshire  and  in  Essex,  with  remainders  over.  The 
value  of  those  lands  is  stated  to  be  about  3^000  /.  a  year, 
and  the  value  of  the  Drayton  Lodge  estate  is  something 
more  than  2,000  /.  a  year.  Besides  those  estates^  she 
was  entitled  to  certain  leasehold  tenements^  including  a 
messuage  called  Chelsea  Park,  which  seems  to  have 
been  held  under  various  leases ;  and  she  was  also  enti- 
tled to  a  leasehold  house  in  Grosvenor-place,  and  to 
considerable  personal  property  of  various  kinds,  such 
as  money  in  the  funds,  and  money  on  mortgages  and  so 
on.  In  the  month  of  April  1839,  she  married  Mr.  TFi7- 
son ;  and,  on  the  occasion  of  that  marriage,  a  settlement 
was  made  by  which  the  Drayton  Lodge  estate,  was  set- 
tled as  by  the  will  of  the  donor ;  but,  as  I  understand, 
Mr.  Wilson  took  a  life  estate,  that  is  to  say  so  long  as 
his  wife  should  live,  in  the  Yorkshire  and  Essex  estates, 
and,  subject  thereto,  she  would  have  her  life  estate. 
With  respect  to  the  Chelsea  Park  estate,  that  seems  to 
have  been  so  assigned  that  Mr.  Wilson  had,  virtually, 
an  estate  for  his  life  in  it,  with  remainder  to  Mrs.  Wil- 
son for  her  life,  with  the  ultimate  remainder  to  Mr. 
Wilson ;  and,  all  the  other  personal  estate  became  the 
property  of  Mr.  Unison,  with  the  exception  of  a  sum  of 
3,000  A  consols. 

In  the  beginning  of  the  year  1843  unhappy  differ- 
ences arose  between  the  husband  and  wife ;  and  the 
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result  was   that,  on  the  8th  May  1843^  Mrs.  Wikon 
commenced  a  suit,  in  the  Ecclesiastical  Court,  for  nul- 
lit}'  of  marriage,  and  a  citation  in  that  suit  was  served 
on  Mr.  Wilson  on  the  8th  of  May.    Then  various  pro- 
ceedings took  place,  the  nature  of  which  I  shall  have 
to  comment  on  presently,  and  the  result  was  that  arti- 
cles of  separation  were  ultimately  executed,  to  which 
Mr.  and  Mrs.  Wilson^  and  Mr.  Nathan  Wetherell  and 
Mr.  Foster,  were  parties,  the  two  last  as  trustees.   Upon 
the  particular  contents  of  those  articles  I  shall  have  to 
make  some  observations ;  but  at  present  it  is  enough  to 
say  that  they  were  articles  of  separation ;  and  a  bill  has 
been  filed  by  Mrs.  Wibon,  by  her  next  friend,  for  the 
purpose  of  having  them  specifically  performed.    The 
sait  commenced  in  the  latter  part  of  the  year  1843,  and 
there  were  motions  made  in  it ;  and,  upon  those  motions, 
a  good  deal  of  discussion  took  place  with  respect  to  the 
general  parts  of  the  case,  but  they  were  disposed  of 
without  any  approach  made  by  the  Court  to  decide  the 
merits  of  the  question  between  the  parties.    Then  the 
original  suit  went  to  issue ;  and  (as  the  original  bill  had 
been  filed  for  the  purpose  of  specifically  executing  the 
articles  of  agreement)  there  was  a  cross  bill  filed  to 
have  the  articles  of  agreement  delivered  up  to  be  can- 
celled ;  and,  in  that  cross  suit  also,  there  was  evidence 
taken :  and  now,  upon  the  original  bill  and  cross  bill, 
which  were  heard  together  (the  cross  bill  being,  in  the 
course  of  argument,  treated  as  a  defence),  the  question 
comes  before  the  Court  upon  the  whole  case  taken 
together. 


1845. 
Wilson 

Vm 

Wilson. 


The  first  question  was  whether  this  Court  has  juris- 
diction specifically  to  perform  articles  of  separation; 
and  I  must  say  that,  having  had  the  opportunity,  in 
consequence  of  the  motions  which  began  about  last 
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December  twelvemonth  and  went  on  in  the  month  of 
January  last  year,  and  in  consequence  also  of  the  very 
full  and  able  discussion  which  has  taken  place  at  the 
bar  on  the  hearing  of  these  causes,  I  have  completely 
made  up  my  mind^  by  a  review  of  all  the  cases  on  that 
point,  that  the  matter  is  concluded  by  authority. 

The  first  case  is  Seeling  v.  Crawley  (a),  which  wag 
decided,  by  the  Master  of  the  Rolls,  in  1700.  Then 
comes  the  case  of  Augier  v.  Augier{b),  which  was 
decided  by  Lord  Chancellor  Cowper  in  1718.  The  next 
case  is  Fitter  v.  Fitzer  (c),  decided  by  Lord  Hardwicke 
in  1772.  Then  follows  the  case  of  Fletcher  v.  Flet- 
cher{d),  which  was  a  decision  by  Chief  Justice  Buller 
sitting  for  the  Lord  Chancellor,  Now  there  he  de- 
cided, from  the  circumstances  of  the  case,  against  the 
wife;  but  Mr.  Justice  Bu/fer  expressly  recognized  the 
jurisdiction  of  the  Court  to  enforce  performance  of 
articles  of  separation.  Then  comes  the  case  of  Guth  v. 
Guth  (e),  decided  by  Lord  Alvanley  in  the  year  1702. 
Then  there  was  the  case  of  Legard  v.  Johnson  (/),  where 
my  Lord  liosslyn  discusses  the  law,  and  distinctly  re- 
cognizes the  right  of  the  Court  to  interfere  when  there 
weie  trustees,  and  the  agreement  was  not  an  agreement 
merely  between  the  husband  and  wife.  Then  there  was 
the  case  of  Bateman  v.  The  Countess  of  Ross  (g),  in 
1813,  in  the  House  of  Lords :  and  it  is  very  remarkable 
that,  in  that  case,  the  slightest  circumstances  seem  to 
have  been  taken  hold  of  by  my  Lord  Redesdale  (who 
first  decided  the  case  in  the  Court  of  Chancery  in 
Ireland,  and  also  by  my   Lord  Eldon,  who  supported 


(fl)  2  Vem,  386. 

(b)  l»rec.  CI).  496. 

(c)  a  Atk.  511. 

(a)  3  Dro.  C.  C.  (ii  j,  cited. 


(e)  Ibid.  614. 
If)  3  V'es.  352. 
(g)  1  Dow,  235. 
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the  judgment  in  the  House  of  Lords)  to  constitute 
a  case  in  which  a  bargain  might  be  made  as  between 
the  wiFe  and  the  husband.  That  case  is  the  more 
remarkable,  because  it  was  a  case  in  which  Lord  Eldon 
concurred  with  Lord  Redesdale  in  giving  the  judgment 
in  the  House  of  Lords,  rery  shortly  after  he  had  dis« 
cussedy  so  ably  and  fully,  the  case  of  Saint  John  v. 
Saint  John  (A) ;  with  respect  to  which  case  it  roust  be 
obsenred  that,  though  there  are  a  great  number  of 
speculative  doubts  and  difficulties  introduced,  and  a 
great  deal  of  lamentation  about  the  state  of  the  law,  yet 
my  Lord  E/don  makes  those  observations  in  the  spirit 
of  regret  that  the  law  stood  as  it  was ;  and  it  shows 
that,  when  his  Lordship  had  to  decide  whether  or  not 
effect  should  be  given  to  articles  of  separation,  his 
Lordship  had  no  difficulty  in  deciding  that  effect  should 
be  given  to  them.  Then  followed  the  case  of  Worrall 
V.  Jacob  (i),  which  was  before  Sir  William  Grant  in  the 
year  1817.  Then  comes  the  case  of  Ros  v.  Willough" 
by{k)f  which  was  before  the  Court  of  Exchequer  in  the 
year  1822 ;  in  which  Baron  Richards,  and,  indeed,  the 
whole  Court  except  the  learned  Baron  who  was  absent, 
treat  the  question  as  perfectly  clear.  Then  came  the 
case  of  Elworthy  v.  Bird  {I),  in  1825,  before  Sir  John 
Leach.  Then  the  case  of  Logan  y.  Bvrkett(m\  before 
the  same  learned  Judge  in  the  year  1833.  Then  came 
the  case  of  Frampton  v.  Frampton{n),  before  Lord 
Langdale  in  the  year  1841  ;  and,  in  the  year  after, 
there  was  the  case  of  Jones  v.  Watte  (o),  which  was  a 
case  from  law  decided  in  the  House  of  Lords,  where  the 
only  point  that  was  decided,  which  affects  the  present 


{h)  \  1  Ves.  5^6. 
(i)  3  Mer  256. 
(k)  10  Price,  2. 
(/)  2  Sim.  &  Stu.  372. 


(m)  I  Myl.  k  Keen,  220. 
(//)  4  Beav.  1287. 
(0)  9  CI.  iSc  Fin.  101. 
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question^  was  this ;  that,  at  law,  mere  articles  of  sepa* 
ration  were  not  invalid.  Then  there  is  a  case  of  Mare  ?. 
Freeman  (p),  which  seems  to  have  been  decided  in  the 
Court  of  Exchequer,  as  I  collect  from  the  report. 
There  are  two  other  cases,  Hyde  v.  Price  {q\  and 
Cooke  V.  Wiggins  (r) ;  one  in  1797,  and  the  other  in 
1804.  In  those  two  cases  there  was  a  trustee,  and 
the  deed  of  separation  in  one  case,  and  the  bond  in  the 
other,  were  taken  for  granted  as  good,  and  the  only 
question  was  whether  there  should  be  ulterior  relief 
given  on  the  supposition  that  they  were  good ;  which 
shows  only  how  completely  the  law  at  that  time  wu 
recognized  to  be  as  I  understand  it  now  to  be.  Then 
there  came  the  case  of  Clough  v.  Lambert  ($),  whicli 
was  before  myself;  and,  if  it  had  been  wrong,  no  doabt 
there  would  have  been  an  appeal  to  set  it  right  A  very 
few  days  after  I  had  expressed  my  opinion  in  Clough  v. 
Lambert f  there  came  the  case  of  IVellesleg  v.  WellesUy  (0* 
In  that  case,  there  were  articles  of  separation,  and  there 
was  this  singular  provision,  that,  by  the  articles,  it  was 
stipulated  that  Mr.  Paterson,  the  father  of  Mrs.  Bligk 
(which  had  been  the  name  of  Mrs.  WeUesley)y  or  some 
other  competent  person,  should  be  the  trustee  to  eata 
into  the  covenant  to  indemnify  the  husband.  The  mii> 
ter  came  before  me  on  demurrer,  and,  as  far  as  the 
merits  went,  my  opinion  was  in  favour  of  the  Plaintiff; 
but,  inasmuch  as  there  was  an  objection  for  want  of 
parties,  I  allowed  the  demurrer,  on  that  ground,  but 
gave  the  parties  leave  to  amend  the  bill,  and  it  wis 
amended.  Then,  when  it  was  amended,  it  came  before 
Lord  Chancellor  Cottenham,  and  he  was  of  the  same 
opinion  as  I  had  expressed  below,  namely,  that,  on  the 


(p)  Bunb.  205. 
(7)  3  Ves  437. 
(r)  10  Ves.  191. 
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merits^  the  Court  would  interFere.  I  had  the  curiosity 
to  see  what  was  the  state  of  opinion  on  the  law  with  re- 
spect to  that  very  useful  and  learned  part  of  the  Profession 
who^  in  effect,  manage  the  private  aff^airs  of  mankind, 
I  mean  the  conveyancers ;  and  I  looked  into  Bridge* 
mans  Precedents;  but  that  book  was  published  in 
1669,  and  there  is  no  precedent  there  of  articles  of  sepa- 
ration. Then  I  looked  into  Lilly's  book,  which  was 
published  in  1719,  and  there  is  no  precedent  there. 
The  next  book  I  looked  into  was  Horsman's  work,  pub- 
lished in  1744;  and  there  I  find  an  instance  of  articles 
of  separation  between  persons  of  some  rank  and  estima- 
tion in  the  country,  dated  in  1723 ;  and  I  looked  also 
into  Wood's  Conveyancing,  published  in  1770,  that  is 
seventy-five  years  ago,  and  there  are  a  vast  number  of 
precedents  of  articles  of  separation  with  the  usual  ac- 
companiment of  the  trustees  covenanting  to  indemnify 
the  husband  against  the  debts  of  the  wife :  and,  therefore, 
I  must  say  that  I  have  no  doubt  on  that  part  of  the  case. 
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The  next  general  question  that  arises  is,  can  the  arti- 
cles be  taken  to  be  against  public  policy  ?  Now  that 
was  an  argument  which  was  brought  forward  with  great 
spirit  and  force  (and  I  might  also  say  it  has  the  charm 
of  novelty),  by  the  present  Attorney  general,  when  he 
led  for  the  Defendant,  on  the  motion  which  I  think 
was  argued  in  Hilary  Term  of  last  year.  At  the  time, 
I  could  not  see  how  the  articles  could  be  taken  to  be 
against  public  policy,  and  I  have  considered  it  ever 
since,  and  I  remain  of  the  same  opinion,  namely,  that  it 
is  not  possible  to  say  that  they  were  against  public 
policy ;  because  the  effect  of  these  articles  is  to  put  an 
end  to  the  suit,  which  suit  would  have  the  effect,  prima 
facie,  of  dissolving  the  contract  made  in  facie  ecclesice. 
The  putting  an  end  to  the  suit  is  in  affirmance  of  what 
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the  parties  have  solemnly  and  advisedly  done ;  it  uke« 
away  all  discussion  about  their  status,  and  it  leaves  the 
status  of  the  parties  just  in  the  very  position  in  which 
the  law  would  determine  it  to  be  but  for  the  dis- 
putes between  the  parties  themselves ;  and  it  appears 
to  me,  therefore,  that  the  articles  of  separation,  so 
far  as  they  tend  to  put  an  end  to  the  suit,  must  be 
taken  to  be  according  to  public  policy ;  because  they 
affirm  the  status.  I  was  very  much  struck  with  the 
way  in  which  Mr.  Siuart  argued  that  matter,  where 
he  enlarged  so  much  on  the  interest  which  the  public 
had  in  knowing  what  the  truth  of  the  case  vras.  I  did 
indeed  suggest  that,  if  the  public  had  that  interest,  it 
was  very  extraordinary  that,  to  the  cross  bill,  which  wis 
filed  for  the  purpose  of  op|>osing  the  articles  and  sup- 
porting this  doctrine  of  avoidance  on  the  ground  of 
public  policy,  the  great  defender  of  public  rights,  the 
Attorney^etieralf  was  not  a  party ;  but  nobody  seems 
to  have  thought  that  it  would  be  necessary  to  have  him 
a  party.  The  observation  was  not  new  and  made  for 
the  first  time  on  the  hearing  of  the  cause,  but  made  the 
year  before ;  and,  as  neither  party  thought  proper  to 
make  the  Attorney-general  a  party,  I  must  suppose  that 
neither  party  supposed  the  public  had  anything  to  do 
with  this  private  dispute  between  man  and  wife. 


Having  disposed  of  the  two  general  grounds,  the  next 
question  arises  on  the  case  itself.  Then,  with  respect 
to  the  case  itself,  it  was  put  forward,  in  a  most  triumph- 
ant manner,  by  Mr.  Kelly  who  led  for  Mr.  WUson^  that 
Mrs.  Wilson  knew,  at  the  time  when  she  commenced 
her  suit  in  the  Ecclesiastical  Court,  that  the  charge  was 
iulse.  Now  that  is  a  most  gi*ave  assertion,  and  I  have 
not  the  slightest  doubt  that,  if  such  a  fact  could  be  made 
out,  it  would  at  once  uproot  the  whole  proceeding.   The 
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only  question  is,  do  the  proceedings  furnish  any  ground  1B45. 

whatever  for  holding  that  Mrs.  Wilson  knew  that  the 

charge  was  false  ?    Now,  first  of  all,  how  does  it  stand 

on  the  pleadings  ?     Mrs.  fVUson,  in  her  answer  to  the        Wilsow. 

cross  bill   has,   in  the  most   solemn  and    deliberate 

language  that  could  be  well  conceived,  asserted  that 

die  believed  that  the  charge  was  founded  in  truth, 

Mr.  WUson,  in  his  answer  to  the  original   bill^  has 

not,  in  the  same  circumstantial  and  positive  language, 

aiuserted  the  contrary,  but  he  has  pledged  his  oath  to 

the  contrary.     It  occurred  to  me  then  tliat  the  case 

might  afford  something  like  a  measure  of  the  value 

to   be  given  to  the  oaths  of  these  two  parties;  and 

nothing  has  appeared,  either  in  the  pleadings  or  in  the 

depositions,  to  induce  me  to  think  that  full  credit  ought 

not  to  be  given  to  the  oath  of  Mrs.  Wilson. 

Now  the  evidence  which  is  given,  is  the  evidence  of 
those  four  eminent  surgeons  who  have  been  examined 
on  the  point:  I  do  not  refer  particularly  to  the  lan- 
guage they  have  used,  but  I  make  this  observation 
only,  which  will  have  its  weight  with  those  who  have 
read  what  those  learned  medical  men  say  :  there  is  a 
great  difference  between  a  state  of  quiescence  and  a 
state  of  action  :  an  instrument  might  be  viewed  which 
certainly  might  not  betray  its  defects  to  the  eye,  but 
might  appear  to  the  eye  to  be  perfect,  and,  before  trial, 
no  one  could  tell  whether  it  would  answer  the  purpose 
for  which  it  was  designed.  Those  are  the  observations 
which  I  make  on  this  medical  testimony,  not  in  the 
least  presuming  to  say  that  there  was  any  error  in  the 
judgment  which  those  gentlemen  formed,  regai-d  being 
had  to  the  opportunity  afforded  them  of  forming  that 
judgment. 
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Then  1  observe  that  it  is  stated,  in  the  cross  bill,  that 
Mr.  Wilson  had  a  natural  child  seven  years  before  mar- 
riage. Now  certainly  the  fact  of  having  a  natural  child 
might  tend  to  controvert  the  charge  put  forward  by 
Mrs.  tVilson ;  but  there  is  not  a  particle  of  evidence  upon 
the  point.  I  have  then  no  evidence  before  me  that  the 
accusation  was  false ;  and,  putting  the  whole  of  tlie 
case  together,  and  weighing  the  oath  of  one  party 
against  the  oath  of  the  other,  and  seeing  how  little  has 
been  proved  in  comparison  with  what  might  have  ben 
proved,  my  opinion  is  that,  if  the  fact  be^  as  the  De- 
fendant alleges,  that  Mrs.  WUsoh  knew  the  accusation 
to  be  false,  there  is  no  evidence  whatever  to  support 
that  proposition. 


[His  Honor  then  proceeded  to  show  that'  there 
no  evidence  in  support  of  the  allegation  that  Mr.  Wibim 
executed  the  articles  of  separation  under  the  influenoe 
of  terror  and  intimidation.] 


Then,  it  is  said  that  there  is  no  consideration:  but  I 
hardly  think  that  there  is  no  consideration  ;  because,  in 
the  first  place,  whether  Mr.  Wilson  really  was  intimidated 
or  not,  I  should  have  thought  it  was  sometliing  to  hive 
the  suit  stopped :  anything  almost  was  better  than  dis- 
cussion ;  and  part  of  the  agreement  is  that  the  suit  shall, 
first  of  all,  be  suspended  and  then  put  an  end  to:  and, 
besides  that,  the  trustees  themselves  covenant,  at  least 
they  are  bound  (the  words  are  not  expressed  but  ihtj 
are  bound  as  much  as  if  they  were  bound  by  covenant), 
that  the  annuity  which  Mr.  Wilson  is  to  receive  sbtU 
be  paid  to  him  out  of  the  Yorkshire  and  Essex  estates ; 
so  that,  whatever  becomes  of  those  estates,  they  are 
bound  to  pay  the  annuity. 
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Now  that  brings  me  to  the  moat  singular  part  of  the 
casey  and  that  part  of  the  case  on  which  Mr.  Stuart 
made  those  able  observations,  which  made  me  most 
anxious  to  hear  the  remainder  of  the  reply ;  I  allude 
to  the  clerical  error,  as  it  has  been  called.  How  it 
happened  I  am  unable  to  conceive,  except  that,  in  the 
midst  of  the  greatest  vigilance,  there  is  often  an  over- 
sight committed* 
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It  does  not  distinctly  appear  what  were  the  instruc- 
tions that  were  given  to  the  conveyancer  who  prepared 
the  articles  of  separation;  but  no  one,  I  think,  will 
deny  that,  if  a  clerk  of  only  a  year's  service  in  any 
attorney's  office  were  instructed  to  prepare  articles  of 
separation,  he  would  introduce,  as  a  matter  of  course, 
a  covenant,  by  the  trustees,  to  indemnify  the  husband 
against  the  debts  of  the  wife.  Whatever  the  instruct 
timis  were,  it  is  quite  clear  that  the  conveyancer  so 
uiderstood  them :  because  you  have,  in  evidence,  his 
autograph  instructions  to  his  clerk  how  to  draw  the 
draft;  and,  in  the  seventh  clause,  as  it  originally  stood, 
the  trustees  did  undertake  to  indemnify  Mr.  Wilson 
against  the  debts  and  liabilities  of  Mrs.  Wilson:  but, 
ID  the  fair  draft  which  was  sent  to  Mrs.  Wilson's  soli- 
citors, the  clause  stood  in  this  way,  that  the  trustees 
covenanted  to  indemnify  Mr.  Wilson  against  his  own 
present  debts  and  liabilities:  and  Mrs.  Wilson's  soli- 
citors read  that  over,  Mr.  Wilson  read  it  over,  and 
the  conveyancer  must  have  read  it  over,  for  it  was  sent 
back  to  him  for  revision ;  but  this  substitution  of  John 
for  Mary  never  struck  the  ejes  of  any  of  those  gentle- 
men. And  it  certainly  did  so  happen  that  the  articles 
were  actually  ingrossed  with  that  clause  as  it  stood  in 
the  draft.  Then,  in  the  first  place,  I  have  this  observa- 
tion to  make :  it  is  perfectly  true  that,  in  the  answer 
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to  the  original  bill,  and  indeed  in  the  cross  bill,  Mr, 
Wilson  represents  that  he  never  thought  of  having  any 
indemnity  against  the  debts  of  his  wife ;  for  her  fortune 
was  such,  that  it  was  not  a  matter  that  crossed  his 
mind.  Mrs.  Wilson's  solicitors,  also,  say  conversely, 
that  they  never  dreamed  of  any  indemnity  i^ainst  Mr. 
Wilson's  debts ;  which  1  dare  say  is  perfectly  true ;  bat 
then,  as  it  stands,  it  is,  at  all  events,  a  covenant  to 
indemnify  Mr.  Wilson  against  his  present  debts  and 
liabilities,  whatever  may  be  the  construction  of  those 
words ;  and  that,  1  apprehend,  would  be  a  coosideFatioo; 
and  therefore,  as  far  as  the  consideration  goes,  if  yoo 
take  the  instrument  literally  as  it  stands,  there  is  a  con- 
sideration. Therefore,  it  appears  to  me,  that,  as  far 
as  consideration  is  concerned,  the  articles  are  to  be 
supported. 


Now  I  have  already  stated  the  circumstances  unite 
which  the  clerical  error,  as  it  has  been  called,  hap- 
pened ;  and  my  opinion  on  those  circumstances,  is  that, 
as  between  the  conveyancer  and  his  clerk,  there  was 
a  clerical  error ;  but,  when  the  draft  came  to  Mrs.  WU* 
son's  solicitors,  and  was  submitted  for  their  constd^t- 
tion,  and  to  Mr.  Wilson,  for  his  consideration,  and  when 
it  was  returned  to  the  conveyancer,  and  came  back 
again,  and  all  the  while  stood  only  in  one  form, — it  is 
impossible  to  say  that,  as  between  Mrs.  WUson,  who 
was  represented  by  her  solicitors  on  the  one  side,  and 
Mr.  Wilson  on  the  other,  there  was  any  clerical  error 
at  all. 


And  my  opinion  is,  after  full  consideration  of  this 
case,  that  the  Plaintiffs  are  entitled  to  the  relief  which 
they  ask,  with  this  exception,  that  they  must  take  the 
articles  as  they  actually  find  them  executed  ;  and  that, 
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as  they  have  offered  to  indemnify  Mr.  Wilson  against 
the  debts  of  his  wife,  the  instrument  which  is  to  be  exe- 
cuted^ should  contain  a  covenant  by  the  trustees  to 
indemnify  Mr.  Wilson  against  the  debts  of  Mrs.  Wilson. 
My  opinion  further  is  that  the  relief  is  to  be  given  only 
on  the  original  bill ;  and  that^  inasmuch  as  the  cross  bill 
is  filed,  not  merely  for  the  purpose  of  opposing  the  re- 
lief which  is  asked  by  the  original  bill,  but  for  the 
purpose  of  having  the  ailicles  delivered  up  on  account 
of  fraud,  intimidation  and  duress,  and,  inasmuch  as  the 
case  of  fraud  is  not  made  out,  the  cross  bill  must  be 
dismissed  with  costs ;  and  that,  up  to  the  hearing, 
the  Plaintiffs  are  entitled  to  the  costs  of  the  original 
bill. 

With  respect  to  the  observation  that,  if  the  covenant 
is  to  extend  against  the  present  debts  and  liabilities  of 
the  husband,  it  will  have  the  effect  of  releasing  him 
from  those  liabilities  which  he  expressly  contracted  to 
undergo  up  to  the  24th  of  June,  my  opinion  is  that 
that  cannot  be  the  fair  construction  of  the  articles  :  but 
perhaps  it  would  be  premature  to  give  any  opinion  on 
that  point,  and,  therefore,  it  must  be  referred  to  the 
Master  to  settle  the  instrument  according  to  the  articles 
themselves  *. 

*  An  appeal  from  the  judgment  is  pending  in  the  House 
of  Lords. 
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BAKER  V.  WETTON. 


Mortgagor  and   JJEMURRER,  for  want  of  equity,  to  a  bill  to  redem 

a  mortgage  made  twenty-five  years  before  the  oooh 
mencement  of  the  suit. 


mortgagee. 
Pleading, 

Redemption. 
Statute  of 

Limitations. 


Mr.  Bethell  and  Mr.  Heathfieldy  in  support  of  the 
demurrer,  said  that  the  bill  stated  that  the  mortgagor 
entered  into  possession  of  the  mortgaged  estate,  sAorthf 
after  the  date  and  execution  of  the  mortgage  deed,  and 
that  he  had  been  in  possession  ever  since ;  and,  as  eferj 
intendment  was  to  be  made  against  the  pleader,  the 
words:  ''  shortly  after,''  must  be  taken  to  mean: 
**  within  the  first  five  years  after:"  and,  thai  being  so, 
it  appeared,  from  the  bill,  that  the  mortgagee  bad  been 
in  possession  for  twenty  years  at  the  least;  and,  coo- 
sequently,  that  his  right  to  redeem  was  barred.  Vemm 
V.  Vernon  (a),  and  Kenq>  v.  Pryar  (6). 

Mr.  Bilton  supported  the  bill. 

The  Viob-Chancellor: 

In  Vernon  v.  Vernon,  the  bill  contained  statements 

from  which  the  time  at  which  the  removal  of  ihe  slaves 

took  place,  could  be  inferred ;  but  there  is  nothing,  in 

1     ,  this  bill,  to  show,  or  from  which  it  can  be  inferred,  witk 

Qu.  Whether,  certainty,  at  what  time  the  mortgagee's  possession  com- 
since  the  late 

Statute  of  Li-  (^)  ^  1^  ,  ^  ^r.  145. 

mitations  (3  &  4  /i\  •,  17  t  j 

Will.  4,  c.  ^7,  (*)  7  Ves.  337 ;  see  Judgment,  245. 

8.  28),  the  bar 

created  b^-  twenty  years*  possession  by  a  mortgagee,  is  defeated 

by  his  having  kept  accounts  of  the  rents  received  by  him. 


A  bill  to  re- 
deem a  mort- 
gage maile 
twenty-five 
years  before, 
stated  that  tlie 
mortgagee  en- 
tered into  pos- 
session of  the 
estate,  shortly 
ajter  the  date 
and  execution 
of  the  mort- 
gage-deed, and 
had  been  in 
possession  ever 
since. 

Held  that  the 
Court  could  not 
intend,  firom 
that  statement, 
that  the  mort- 
gagee entered 
within  the  first 
five  years  after 
the  date  of  the 
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menced.    Consequently,  the  demurrer  must  be  over- 
ruled*. 

*  The  following  point  was  raised,  but  not  decided,  in  the 
above  case,  namely,  that,  though  the  bill  alleged  that  the 
mortgagee  had  kept  accounts  of  the  rents  received  by  him, 
and  had  otherwise  treated  and  considered  himself  as  mort- 
gagee, the  bar  created  by  the  twenty  years'  possession,  was 
not  defeated ;  inasmuch  as,  since  the  recent  Statute  of  Limi- 
tations, nothing  could  have  that  effect,  except  a  written 
acknowledgment  of  the  mortgagor's  title,  signed  by  the 
viOTtgSLgee  or  some  person  claiming  through  him,  and  given 
to  the  mortgagor  or  some  person  claiming  his  estate.  See 
3  &  4  Will.  4f  c.  97i  8.  98. 
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1845. 
Baker 

V. 

Wetton. 


B^ 


BROWN  V.  COLE. 

JtSlLL  to  redeem  a  mortage  for  a  term  of  years^  made 
on  the  Ist  of  April  1844. 

Tbe  proviso  for  redemption  stipulated  that  the  mort- 
gagee should  re-assign  the  mortgaged  premises,  on  be- 
ing repaid  the  money  lent,  on  the  1st  of  April  1845, 
with  interest  in  the  meantime,  by  quarterly  payments. 

The  mortgagor^  having  had  an  advantageous  offer, 
for  the  purchase  of  the  premises  shortly  after  the  mort- 
gage was  made,  tendered,  to  the  mortgagee,  the  amount 
of  the  principal,  and  of  the  interest  up  to  the  Ist  of 
Apni  1845,  together  with  a  re-assignment  of  the  mort- 
gaged premises ;  but  the  mortgagee  would  neither  accept 
the  money  nor  execute  the  deed :  in  consequence  of 
which  the  bill  was  filed. 

The   Defendant  demurred  to  the   bill  for  want  of 
equity. 

G  G  3 


1845: 
i;Uh  Feb. 


Mortgagor  and 

mortgagee. 

Redemptioiu 


A  bill  to  re- 
deem a  mort- 
gage, tiled  be- 
fore the  mort- 
gage has  be- 
come absolute 
at  law,  is  de« 
murrable,  not- 
withstanding 
the  mortgagor 
may  have  ten- 
dered to  the 
mortgagee,  the 
principal  mo- 
ney, together 
with  interest  up 
to  the  day 
named  in  the 
proviso  for 
redemption. 
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1845- 


V 

Brown 

V, 

Cole* 


The  Vice-chancellor  allowed  the  demurrer,  on  the 
ground  that  it  was  contrary  to  the  practice  of  the  Court 
to  decree  the  redemption  of  a  mortgage,  before  the  day 
appointed  for  that  purpose  had  arrived, 

Mr.  Stuart  and  Mr.  Miller  for  the  demurrer. 

Mr.  Wahejield  and  Mr.  Steere  for  the  bill. 


1845: 
14th  Feb. 

% V • 

Will. 

Construction. 
Joini'ienancy. 


AMIES  V.  SKILLERN. 

1  ESTATOR  bequeathed  his  residuary  personal  estate 
to  his  executors,  in  trust  to  invest  it  in  government  or 
real  securities,  and  to  pay  the  interest  to  and  amongst 
all  the  children  of  his  brother  Isaac^  for  their  respective 
lives ;  and,  after  their  deaths,  as  they  should  respectively 
die,  he  gave  the  principal  of  their  respective  shares  to 


were 


Testator  be- 
queathed his 
residuary  per- 

trustees  in  trust  ^^^^^^  respective  children  ;  and,  if  any  of  his  brother's  chil- 

to  pay  the  in-      dren  should  die  without  leaving  any  child,  he  gave  their 

eres    o  an  shares  to  their  surviving  brothers  and  sisters  for  life, 

amongst  all  the  ,  °  ' 

children  of  hid     and,  afterwards,  to  their  respective  children,  in  the  same 

brother,  for  manner  as  their  original  shares   of  the  residue 

their  respective 
lives,  and  after    g^^^^* 
their  deaths,  as 

they  should  respectively  die,  he  pave  the  principal  of  their  re- 
speclhe  shares  to  their  respective  children ;  and,  if  any  of  his  bro- 
ther's children  should  die  without  leaving  any  child,  he  gave 
their  shares  to  their  surviving  brothers  and  sisters  for  life, 
and,  afterwards,  to  their  respective  children,  in  the  same  manner 
as  their  original  shares  were  given.  One  child  of  the  testator's 
brother,  had  three  children,  one  of  whom  was  born  after  the 
testator's  death ;  and  that  child  and  another  died  in  their  parent's 
lifetime. 

Held  that,  on  the  death  of  the  parent,  the  surviving  child  be- 
came entitled  to  the  whole  share  of  which  the  parent  had  been 
tenant  for  life. 
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The  testator's  brother  had  a  son  and  three  daughters, 
all  of  whom  were  hving  at  the  testator's  death.  One  of 
the  daughters  married  George  Boyce  and  had  three 
children,  two  of  whom  died  in  their  mother's  lifetime, 
one  an  infant  (who  was  born  after  the  testator's  death), 
and  the  other  having  married  the  Defendant  John 
Kempster  and  left  one  child,  the  Defendant  Margaret 
Kempster. 


420 


1845. 


Amies 

V. 

Skillerk, 


The  bill  was  filed  by  Atm  Amies,  Mrs.  Boyce*Q  sur- 
viving child,  and  William  Amies,  her  husband,  insisting 
that  Ann  Amies  became  entitled,  on  the  death  of  her 
mother,  to  one-fourth  of  the  trust-fund,  as  being  the  only 
child  of  her  mother  then  living. 

The  question  was  whether  Mrs.  Boyce*6  children  were 
joint-tenants  or  tenants  in  common  with  each  other,  of 
the  fourth  share  of  the  trust-fund  to  which  their  late 
mother  had  been  entitled  for  life. 

Mr.  Rogers  and  Mr.  Rolt,  for  the  Plaintiffs,  William 
Amies  and  Ann  his  wife,  contended  that,  under  the  will, 
the  children  of  each  child  of  the  testator's  brother  Isaac, 
were  joint-tenants,  inter  se,  of  the  shares  of  the  testator's 
residuary  estate  to  which  their  respective  parents  were 
entitled  for  life  ;  and  that,  nothing  having  been  done  to 
sever  the  joint-tenancy  between  the  children  of  Mrs. 
Boyce,  the  Plaintiff,  Ann  Amies,  as  the  sole  surviving 
child,  became  entitled,  on  her  mother's  death,  to  the 
whole  of  the  share  in  which  her  mother  had  had  a  life 
interest. 


Mr.  Glasse  appeared  for  W.  Skillern,  the  surviving 
trustee  of  the  will. 

G  o  4 


Amies 
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1845.  Mr.  Wood  and  Mr.  Cay  ley  Shadwell,  for  the  Defen- 

dant John  Kempster,  contended,  first,  that  the  word, 
^*  respectiye/'  in  the  gift  to  the  children  of  the  children 
Skillerk       of  ^he  testator's  brother,  made  them  tenants  iu  common 

of  the  principal  of  their  respectiye  parents*  shares: 
secondly,  that  the  shares  of  Mrs.  Boyc^s  children  vested 
in  them  at  different  times ;  and,  consequently,  they,  at 
least,  were  tenants  in  common  of  the  principal  of  their 
parents'  share :  Woodgate  v.  Umoin  (a) :  thirdly,  that, 
if  there  was  a  joint-tenancy  between  Mrs.  Soyce's  chil- 
dren, it  was  severed  by  the  marriage  of  Mn*  KempUer. 

The  Fice-CAoifce/Jbr : — Mrs*  Kempster^s  husband 
did  not  reduce  his  wife's  share  into  possession,  in  her 
lifetime. 


Mr.  X.  Skadwell,  for  the  Defendant  Margaret 
ster,  referred  to  Co.  Litt.  185  a,  where  it  is  said  that  if 
two  females  are  joint-tenants  of  a  lease  for  years,  ani 
one  of  them  marries  and  dies,  the  term  shall  survive  to 
the  other ;  but  that  it  is  otherwise  with  respect  to  per- 
sonal goods.     Bracehndge  v.  Cook  (6). 

The  Vice-Chancellor: 

Lord  Cokeys  position  would  apply,  if  the  subject  of 
the  gift  in  this  case,  had  been  a  flock  of  sheep,  or  any 
other  chattel  in  possession,  and  not  a  mere  chou  U 

action. 

The  words :  "  to  their  respective  children,"  follow- 
ing, as  they  do,  the  words;  "  the  principal  of  their  re- 
spective shares,"  show  only  that  the  children  of  each 
child  o( Isaac,  were  to  be  tenants  in  common, as  a  class; 

(a)  Ante,  Vol.  IV.  p.  129,  (b)  Piowd.  418. 
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but  there  is  nothings  in  the  will^  to  show  that  the  1845. 

children  of  any  one  child  of  haacj  were  to  take  the     * 

share  of  which  their  parent  was  tenant  for  life,  other«         Amies 

wise  than  as  joint-tenants:  and  they  were  not  to  take 

,  .  .      -         ,  ..    ,      ,      ,     ^  ,   .        Skillerx. 

vested  interests  m  that  share,  until  the  death  of  their 

parent. 

The  consequence  is  that  Mrs.  Amies  is  entitled  \o 
the  whole  of  her  mother's  share. 

Declare  that,  according  to  the  true  construction  of 
the  will,  the  children  of  Ann  Boyce  took  as  joint- 
tenants  ;  and  that  the  Plaintiff,  Ann  Amies,  as  the  only 
surviving  child  of  the  said  Ann  Boyce,  is  entitled,  as 
surviving  joint-tenant,  to  the  whole  of  the  656/.  65. 
Bank  three  per  cent,  annuities  standing  in  the  name  of 
the  Defendant,  WilUam  Skillem,  and  to  the  dividends 
accrued  due  thereon  since  the  decease  of  the  said  Ann 
Soyee.  The  decree  then  ordered  the  costs  of  all  parties 
to  be  raised  and  paid  out  of  the  stock,  and  reserved 
liberty  to  apply  *. 

[Reg.  Lib.  A.  1844,  fo.  1754.] 

*  Where  a  fund  to  which  a  husband  is  entitled  in  right  of 
fais  wife,  is  standing  either  in  the  name  of  the  Accountani' 
general  or  of  a  trustee,  the  Court,  on  account  of  the  wife's 
equity  to  a  settlement,  does  not  order  it  to  he  transferred  to 
tbe  husband,  but  merely  reserves  liberty  to  apply. 
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1845  :  EMMOTT  V.  MITCHELL. 
]8tli  and  19th 

February.  ^ 

' V '  V^N  the  22d  of  November  1816,  Richard  Emmott,  de- 
Plea  ceased,  demised  a  coal  mine  under  the  lands  described 
and  pleading.  ^^  ^j^^  ,^^3^^  ^^  William  Mitchell,  John  Mitchell,  Wil- 

If  a  bill  seeks  Ho,^  Mitchell  the  younger  and  James  Glover,  for 
relief  as  to  more  twenty-one  years  from  the  date  of  the  lease,  at  the  rent 
ject  the  De-  of  45/.  for  every  acre  of  coal  gotten  in  each  year  of  the 
fendant  may  term.  Emmott  died  in  1820,  and,  thereupon,  the  Plain- 
put  in  a  plea  as  ^jflp  became  entitled,  under  his  will,  to  the  rents  and 
to  eacli  sub-  ' 
ject.  profits  of  the  lands  and  of  the  coal  under  them. 

If  an  aver- 

18  inconsistent  '^^^  ^''^  stated  that  William  Mitchell,  William  Mit- 

with  the  matter    chell  the  younger  and  James  Glover  were  dead ;  and 

pleaded,  the         ^j^^^  ^j^^  Defendants   alleged,  and   the  fact  was,   that 
plea  IS  bad.  ^     ^  ' 

A  plea  is  bad,  the  interests  of  the  three  deceased  lessees  and  of  John 

if  It  raises,  by      Mitchell,  became  vested  in  them,  for  their  own  benefit, 
averment,  an  •        .     .1  0.11  11.1 

issue  not  raised    P^^vious  to  the  expiration  of  the  lease,  and  that  they 

by  the  bill.  took  upon  themselves  the  payment  of  the  rent  and  the 

performance  of  the  covenants  therein  reserved  and  con- 
tained :  that  the  lease  expired  on  the  22d  of  Novem- 
ber 1837,  and  that  the  Defendants  had  continued  in 
possession  of  the  coaUmine  ever  since,  as  tenants  from 
year  to  year,  upon  the  terms  of  the  lease:  that  the 
Plaintiff  had  discovered  that  the  Defendants,  though 
they  had  paid  to  the  Plaintiff  a  rent  of  90  Z.  a  year 
only,  had  raised  and  gotten  much  more  than  two  acres 
of  coal  in  each  year ;  and  that  the  Plaintiff  had  also 
discovered  that,  for  some  time  past,  the  Defendants  had 
been  working  and  getting  coal  under  adjoining  lands 
belonging  to  the  Plaintiff,  which  were  not  comprised  in 
the  lease. 
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The  bill  prayed  for  an  account  and  payment  of  what  1 845. 

should  be  found  due  in  respect  of  the  coal  worked  and      *^     "        ' 

gotten  under  the  lands  comprised  in  the  lease,  and  also        Emmott 

under  the  adjoining  lands.  . , 

•^         ®  Mitchell. 

The  Defendants  pleaded  the  Statute  of  Limitations 
to  so  much  of  the  bill  as  related  to  coals  worked  and 
gotten  under  the  lands  comprised  in  the  lease,  prior  to 
file  2d  of  July  1838  (which  was  six  years  before  the 
filing  of  the  bill) ;  and  averred  that  no  part,  share  or  in- 
terest in  the  demised  premises,  became  vested,  at  law, 
in  them  or  either  of  them  prior  to  the  expiration  of  the 
lease ;  and  that  they  never  took  upon  themselves,  nor 
did  either  of  them  take  upon  himself,  the  payment  of 
the  rent  or  the  performance  of  the  covenants  reserved 
and  contained  in  the  lease :  and  they  pleaded  the  same 
statute  to  so  much  of  the  bill  as  related  to  coals  worked 
and  gotten  under  the  lands  not  comprised  in  the  lease, 
prior  to  the  same  2d  of  July ;  and  averred  that  all  the 
matters  and  things  alleged  in  the  bill,  as  to  which  the 
discovery  and  relief  lastly  pleaded  to,  was  sought  (the 
truth  of  which,  however,  they  did  not  admit),  were  well 
known  to  the  Plaintiff  more  than  six  years  before  the 
filing  of  the  bill :  and  they  further  averred  that  they  or 
either  of  them  bad  never  practised  any  fraud  or  conceal- 
ment towards  the  Plaintiff,  with  regard  to  any  of  such 
matters. 

To  the  rest  of  the  bill  they  put  in  an  answer,  which, 
it  was  admitted  in  the  course  of  the  argument,  extended 
to  some  part  of  the  matter  pleaded  to,  and,  therefore, 
but  for  the  thirty-seventh  General  Order  of  August 
1841,  the  pleas  must  have  been  overruled  on  that 
ground. 


•   Emvott 

V. 
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1845.  Mr  Walker  and  Mr.  Roundell  Palmer,  in  support  of 

the  pleas^  referred  to  Sanders  v.  .Benson  (a) ;  Claver- 
ing  V.  Westley{b)\  Arkwright  v.   Colt(c);  and   Mitf. 
w     "*  Plead.  258  &  274,  fourth  edition. 

Mr.  Bethell  and  Mr.  Geldart,  for  the  Plaintiff,  con- 
tended that  the  pleas  must  be  overruled,  because  they 
were  double,  and  because  the  averments  in  them  raised 
several  distinct  issues.  Nobkis$en  v.  ffasiings  {d) ; 
Jones  V.  FroU  (e) ;  Kay  v.  Marshall  (f) ;  Hard/nan  v. 
EUames  (g). 

The  Vice-Chancellor  : 

Upon  the  question  of  allowing  double  pleas,  I  do  not 
wish  to  hear  any  reply  :  for  I  have  always  understood 
that  it  is  competent,  to  a  Defendant,  to  put  in  a  plea  to 
each  part  of  the  relief  sought  by  the  bill. 

Suppose  that  a  testator  had  bequeathed  to  il.  B.  a 
sum  of  stock,  a  pecuniary  legacy  and  a  specific  chattel ; 
and  that  the  legatee  had  filed  a  bill,  against  the  ezecu* 
tor,  for  a  transfer  of  the  stock,  for  payment  of  the 
money,  and  for  delivery  of  the  chattel :  it  would  have 
been  competent,  to  the  executor,  to  plead  three  things : 
first,  a  transfer  of  ihe  stock ;  second,  a  release  of  the 
pecuniary  legacy,  and,  third,  that  the  chattel  had  been 
destroyed  by  fire. 

The  last  plea  that  I  drew,  when  at  the  bar,  was  to  a 
bill  seeking  relief  as  to  three  distinct  subjects,  namely, 

(a)  4  Beav.  350.  (e)  3  Madd.  1. 

(b)  3  P.  W.  402.  (/)  1  Keen,  190. 

(c)  3  Youn.&CoII.N.C.4.  (g)  Ante,  Vol.  V.  p.  G40. 

(d)  a  Ves.  jun.  84. 
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freehold,  copyhold  and  leasehold  lands  :  and  I  put  in  1 845. 

one  plea  as  to  so  much  of  the  bill  as  related  to  the  free-      '        "        ' 
holds;  another  plea,  as  to  so  much  as  related  to  the         I^mmott 
copyholds,  and  a  third  plea  as  to  so  much  as  related  to       . . 
the  leaseholds ;  and  I  do  not  recollect  that  the  pleas 
were  overruled. 

Mr.  Walker,  in  reply,  said  that,  if  the  matters  con- 
tained in  a  plea,  raised  more  than  one  distinct  ground 
of  defence,  the  plea  would  be  bad,  and  that  it  was  on 
that  ground  that  the  pleas  in  Nobkissen  v.  HastingSf 
Hardman  y.  Ellames,  Brandon  y.  Sandys,  and  Kay  v. 
Marshall,  were  held  to  be  bad  ;  but  that  a  defendant 
was  at  liberty  to  introduce,  into  a  plea,  as  many  matters 
as  he  might  think  fit,  provided  they  all  tended  to  one 
issoe ;  and  that,  in  the  present  case,  the  averments  did 
not  raise  any  new  defence,  but  merely  tended  to  sup- 
port the  plea ;  and,  if  there  were  any  more  averments 
than  were  necessary  for  that  purpose,  they  were  sur- 
plusage :  Wbitbrtad  v.  Broekhursi  (A),  and  Forbes  v. 
Skeltm  (t). 

The  Vicb-Chancellor:— 

The  bill  in  this  case  consists  of  two  parts,  first,  that 
which  relates  to  the  coal  comprised  in  the  lease,  and, 
second,  that  which  relates  to  the  coal  not  comprised  in 
the  lease.  To  the  first  part,  the  Statute  of  Limitations 
has  been  pleaded ;  and,  as  part  of  the  plea  and  in  sup- 
port of  it,  the  Defendants  aver  that  ihey  did  not,  nor 
did  either  of  them,  ever  take  upon  themselves  or  him- 
self, the  payment  of  the  rent  or  the  performance  of  the 
covenants  reserved  and  contained  in  the  lease ;  which  I 
understand  to  be,  in  substance,  an  averment  that  they 

(A)  1  Bro.  C.  C.  404.         (1)  /4t,te,  Vol.  VI II.  p.  335. 
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1845. 
Emmott 

V. 

Mitchell. 


never  became  liable  to  the  payment  of  the  rent  or  to 
the  performance  of  the  covenants:  for,  in  equity,  a  party 
takes  upon  himself  a  liability,  when  he  places  himself 
in  a  situation  which  subjects  him  to  that  liability.  It 
seems  to  me,  therefore,  that  the  plea  is  a  plea  of  the 
Statute  of  Limitations,  and  of  liability  never  incurred ; 
which  two  things  are  inconsistent  with  each  other. 


To  the  other  part  of  the  bill,  which  relates  to  the  coal 
not  comprised  in  the  lease,  the  Defendants  have  pleaded 
the  Statute  of  Limitations,  and  have  averred  that  the 
matters  and  things  alleged  in  the  bill,  as  to  which  such 
discovery  and  relief  as  lastly  thereinbefore  pleaded  to, 
is  sought  by  the  bill,  were  not,  nor  were  any  of  them, 
for  the  first  time  discovered  by  the  Plaintiff  within  six 
years  next  before  the  fihng  of  the  bill,  but  were  well 
known,  to  the  Plaintiff,  more  than  six  years  before  the 
filing  of  the  bill :  and  the  plea  goes  on  to  aver  that  00 
fraud  or  concealment  with  respect  to  any  of  such  mat- 
ters, was  ever  practised,  by  the  Defendants  or  either  of 
them,  towards  the  Plaintiff.  Now  no  issue  is  raised, 
by  the  bill,  as  to  that  fact :  but  the  Defendants  thought 
it  necessary  to  aver  that  fact,  to  support  their  plea. 
I  can  not  think  that  it  is  surplusage:  it  bears  no  appear- 
ance of  being  so  ;  but  seems  to  have  been  deliberately 
inserted  for  the  purpose  of  supporting  the  plea.  In  my 
opinion,  however,  it  tends  to  raise  an  issue  which  is  not 
raised  by  the  bill,  and  which,  when  raised,  does  not 
support  the  plea  that  there  was  no  promise  within  six 
years.  It  is  not  surplusage,  but  it  is  inconsistent  with 
the  plea:  and,  consequently,  the  second  plea,  as  well  as 
the  first,  must  be  overruled. 
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LOCKWOOD  V.  ABDY*.  ,845: 

26th  Feb. 
1  HE  Plaintiff  was  entitled  to  large  real  estates  in  the 
county  of  Essex.     In  1833,  he  was  in  embarrassed  cir-        ^^^a^J^nt  ^ 
cumstances  and  obliged  to  go  abroad.     The  Defendant,        Pleading. 
Abdjfy  a  clergyman,  was  an  old  and  intimate  friend  of       a/"^— *^j* 

the  Plaintiff.     By  a  power  of  attorney,  the  Plaintiff  ap-  

pointed  Abdy  his  agent,  with  full  power  to  manage  his   Bill,  for  an 
estates,  receive  his  rents,  make  proper  allowances  to  principal 
tenants,  and  with  an  express  authority  to  appoint  pro-  against  his 

per  persons  to  act  as  agents  under  him.    The  Defendant  ®S^"'  *""  * 
J »  r  •         x>  T  person  employ- 

Aody  i*etained  G.  B,  Andrews^  an  attorney  and  solicitor  ed,  by  the  lat- 

practising  in  Essex,  and  employed  him  in  receiving  the  '^^  ^  ^j^  s^h- 
Plaintiff 's  rents  and  in  the  management  of  the  estates.    ^3"^^  as' 

against  both, 
The  bill  was  filed  against  both  Abdi/  and  Andrews,  notwithstanding 

and  prayed  an  account  ao^ainst  both,  and  that  Andrews's  }^^,  sub-agent 

^  r  had  had  the 

bills  might  be  taxed,  and  that  a  sum  of  208  L,  which  entire  manage- 

was  charged  by  Andrews  as  a  poundage  of  five  per  ce!it.  ment  of  the 

on  the  amount  of  rents  collected,  might  be  disallowed.  ^}^^^  ^^^  j^^^ 

The  bill  charged  the  Defendants  with  various  acts  of  communicated 

misconduct  in  the  managrement  of  the  estates,  and,  par-  ^'^^^^.  "^^>    . " 

°  .  '^        rectly,  on  the 

ticalarly,  with  having   pulled  down  a  mansion-house,  subject  of 

and  sold  the  materials.  them. 

The  answoi's  of  both  the  Defendants,  stated  that 
Andrews  was  retained,  by  Abdy,  as  his  attorney. 

In  Andrews's  books,  items  were  entered  and  charged 
as  against  the  Plaintiff;  and  the  evidence  (which  con- 

♦  The  Reporter  is  indebted  to  one  of  the  counsel  in  the 
cause,  for  tlie  above  note  of  the  facts  of  the  case  and  of  the 
argument. 


IXKKWOOD 
V. 


4S8  CASES   IN    CHANCERY. 

1845.  sisted,  in  part^  of  the  letters  which  passed  between  the 

Plaintiff  and  the  Defendants  during  the  agency)  showed 
that  Andrews  had  prepared  the  power  of  attorney,  and 

Abdy  ^^^  various  interviews  with  the  Plaintiff,  and  advised 

him  as  to  the  management  of  his  affairs.  The  accounts 
between  the  Plaintiff  and  Abdi/  had  never  been  settled ; 
but  they  had  been  made  out  and  rendered  by  Andrews, 
and  were  intituled  as  accounts  between  Abdy  and  An^ 
drews  as  the  agent,  by  power  of  attorney,  of  the  Plain- 
tiff Mr.  Lockwood.  Abdy  acted,  gratuitously,  in  the 
agency,  and  had  not  received  or  even  claimed  any  remu- 
neration whatever.  An  account  was  opened  with  Gos^ 
ling  4r  Co.,  bankers,  in  the  joint  names  of  Abdy  and 
jindrews,  and  the  Plaintiff's  rents  were  paid  into  the 
bank,  to  that  account;  but  the  answers  stated  that 
the  account,  although  kept  in  the  joint  names,  was 
Abdy's  alone,  and  that  he  alone  had  control  over  the 
money  paid  in. 

Mr.  Bethell  and  Mr.  Wrighi,  for  the  Plaintiff,  con- 
tended  that  the  correspondence,  the  entries  in  Andrews's 
books,  and  the  paying  in  of  the  rents  to  the  joint  ac- 
count, proved  that  Andrews  and  Abdy  were  the  joint 
agents  of  the  Plaintiff. 

Mr.  Stuart  and    Mr.  Pryor  for   the   Defendant 
Abdy  I 

Except  under  very  special  circumstances,  such  as 
fraud  clearly  proved,  a  bill  is  not  sustainable  against 
an  agent  and  a  sub-agent  employed  by  him,  for  an 
account  of  transactions  during  the  agency.  In  the  pre- 
sent case,  Abdy  alone  was  appointed  the  agent  by  the 
letter  of  attorney,  with  power  to  employ  sub-agents. 
Under  that  power,  Andrews  was  employed.  If  he 
misconducted  himself,   Abdy  was  accountable  for  his 
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misconduct.     But,  between  PlaintifF  and  Andrews^  there 
was  no  such  privity  as  could  maintain  this  bill. 

If  there  were  any  improper  allowances  made  by  Abdy 
to  Andrews,  the  PlaintifF  has  a  sufficient  remedy  against 
Abdtf;  as  every  sum  improperly  allowed  to  Andrews^  will 
be  disallowed  to  Abdy.     Beaumont  v.  Boultbee  (a). 

The  inconveniences  of  allowing  the  sub-agent  to  be 
joined  as  a  co-defendant  with  the  person  primarily  lia- 
ble to  account,  would  be  intolerable.  They  are  pointed 
out  by  Lord  Cottenham  in  his  judgment  in  Altwood  v. 
Snudl  (6).  If  it  were  allowed  in  any  case,  the  principle 
most  extend  to  every  case  in  which  trustees  employ  a 
solicitor.  Nor  would  it  stop  there ;  for,  on  the  same 
principle,  any  other  person  employed  to  act  for  the 
trustees,  might  also  be  joined  as  a  defendant;  even 
the  banker  into  whose  name  the  trust-monies  might 
be  paid.  But,  besides  the  inconvenience,  there  would 
be  also  manifest  injustice  caused  by  such  a  practice. 
The  most  important  witnesses  on  behalf  of  the  agent  or 
trustee,  must  be  the  persons  who  acted  under  his  direc- 
tions ;  but,  if  they  were  made  co-defendants,  he  would 
be  deprived  of  their  evidence*.  In  the  present  case, 
Mr.  Abdy  was  deprived  of  the  evidence  oi  Andrews^  \h& 
person  whose  testimony  was  most  important  to  him. 

Mr.  James  Parker  and  Mr.Goodevef  for  the  Defendant 
Andrews,  said  that  there  was  no  evidence  that  Andrews 
had  been  retained  for  the  Plaintiff;  but  it  was  expressly 
stated,  in  the  answers  of  both  Defendants,  that  Andrews 
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(^ne  defendant  may  examine  a  co-defendant  as  a  witness. 
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was  retained  by  Abdy^  and  acted  as  his  attorney  and 
agent.  The  entries  in  Andrews*s  books  and  the  pas- 
sages relied  on  in  the  correspondence,  were  all  explained 
by  the  fact  that,  although  Andrews  acted  ttnder  Abdjf 
and  was  accountable  to  Jbdy  alone,  yet  ihe  transactioot 
related  to  the  Plaintiff's  property ;  that  Sievetu  f« 
Badcock  (c)  showed  that  there  was  no  pnTiiy  between 
the  Plaintiff  and  Andretcs,  and  that  the  Plaintiff  could 
not  have  maintained  any  action,  against  Andrew$f  ibr 
money  had  and  received. 


Mr.  Bethell,  in  reply,  insisted  on  the  entries  in  Am^ 
drews's  books,  in  which  the  Plaintiff  was  debited ;  €b 
the  passages  in  the  letters,  and  on  the  account  openei 
with  Gosling  4r  Co.  in  the  joint  names  of  the  Defien* 
dants. 

The  Vice-Chancellob  : 

This  is  a  most  important  case  in  respect  of  the  geaeni 
question  which  is  involved  in  it. 

The  bill  is  filed,  by  Mr.  Lackwoad,  against  Mr.  AM^, 
who  was  constituted  his  attorney  by  a  power  of  attor- 
ney,  with  an  express  authority,  not  then  brought  to  the 
notice  of  Lockwood  for  the  first  time,  to  appoint  a  eak- 
agent  to  assist  him.  I  say  that  that  authority  was  aot 
then,  for  the  first  time,  brought  to  the  notice  of  Mr. 
Lockwood;  because  it  was  given  in  consequenct  of 
letters  which  had  been  written  previous  to  the  execatkA 
of  the  power  of  attorney. 

It  has  been  propounded,  as  a  general  propositioiH 
that   it  is  the  right  of  a  party  who  has  appointed  t 


(c)  3  Bam.  &  Add.  354. 
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person  to  act  for  him  and  who  was  authorized  by  him  to 
appoint  an  assistant  agent,  to  file  a  bill  against  them 
bothy  in  respect  of  that  which  is,  strictly,  the  agency  of 
one.  That  proposition,  if  it  be  maintained,  will  have  most 
extensire  consequences ;  because,  in  cases  where  gentle- 
men act  as  trustees,  they  must,  of  necessity,  employ  soli- 
citors, receivers,  bankers,  and  agents  of  various  kinds  • 
and  is  it  to  be  said  that,  because  the  trustee  is  respon- 
sible to  his  cestui  que  trust,  therefore  the  cestui  que  trust 
is  justified  in  filing  a  joint  bill  against  the  trustee  and 
against  every  individual  employed  by  him  in  the  execu- 
tion of  the  trust,  who  may  have  received  money  belong- 
ing to  the  cestui  que  trust ,  and  dealt  with  it  according  to 
die  direction  of  the  trustee?     It  seems  to  me  that  it 
wonld  be  a  most  fearful  thing  to  establish  such  a  propo- 
sition.    I  admit  that,  if  a  case  were  brought  forward  in 
which  it  was  distinctly  made  out  that  the  trustee  and 
bis  agent  had  been  corruptly  abusing  the  power  which 
the  ceitui  que  trust  had  vested  in  the  trustee,  the  Court 
would  interfere ;  but,  in  this  case,  there  is  not  a  particle 
of  evidence  that  Mr.  Abdy  has  himself  acted  corruptly, 
or  that  he  has  countenanced  any  corrupt  act  done  by 
the  gentleman  whom  he  employed  as  his  agent.     And 
(haying  attended  to  the  language  which  is  found  in  the 
letters  of  Mr.  Lockwood)  I  cannot  but  regret  that  the 
soit  has  proceeded  to  this  extent.    I  find  those  letters  re- 
plete with  language  the  most  forcible  that  can  be  used 
to  express  his  early  attachment,  his  continued  affection 
and  his  gratitude  to  Mr  Abdy  for  the  way  in  which  his 
affairs  had  been  administered.     Indeed,  it  appears  from 
one  of  the  letters  which  have  been  given  in  evidence, 
that  he  himself  regretted  that  the  suit  had  ever  been 
institnted ;  and  it  seems  to  me  to  be  most  extraordi- 
nary that  he  should  have  permitted  the  suit  to  go  on  to 
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1845.  its  present  stage.     V\'ith  that,  however,  I  have  nothing 

to  do.     I  have  only  to  decide  the  general  question. 
Lock  WOOD 

^'  Now  it  is  quite  clear,  on  the  face  of  the  evidence,  that 

Mr.  Ahdi^  was  appointed  the  general  agent,  and  that  he 
had  express  authority  to  appoint  a  subordinate  agent. 
It  is  plain,  too,  on  the  evidence,  that  not  only  was 
Atnireivs  originally  proposed  to  be,  but  that  he  was 
actually  retained  to  act  as  the  solicitor  for  Mr.  Abdy ; 
and,  that  being  so,  and  there  being  no  proof  of  corrup- 
tion, my  opinion  is  that  Mr.  Andrews  is  responsible  to 
Mr.  Abdy  alone. 

No  case  can  have  been  argued  with  raore  ingenuity 
and  ability  than  this  case  has  been  by  Mr.  Bethell: 
and  it  occurred  to  me,  I  admit,  that  if  any  person  were 
to  read  the  letters  which  passed  between  Mr.  Andrews 
and  the  solicitors  of  Mr.  Lockwood,  without  knowing 
what  the  facts  were,  he  would  say :  How  can  Mr.  An- 
drews refuse  to  account  ?  But  my  opinion  is  that,  if  a 
person  has  said  in  a  letter :  "  I  will  submit  my  accounts," 
that  does  not  bind  him  unless  he  was  proved  to  be  in  a 
situation  in  which  he  was  bound,  by  law,  to  submit 
his  accounts.  1  have  often  had  occasion  to  see,  in  this 
Court,  what  is  the  effect  of  a  long  correspondence ;  and 
my  opinion  is  that  a  man's  mind  may  he  as  completely 
mesmerized  by  a  long  correspondence,  as  by  the  actual 
operation  itself.  A  correspondence  may  be  conducted 
to  such  a  length,  with  such  dexterity,  and  with  such 
puzzling  questions,  that,  at  last,  a  man  might  admit 
almost  anything  against  himself,  and  undertake  to  do 
anything  rather  than  continue  the  correspondence. 

[His  Honor  (hen  read  several  passages  from  letters 
which  had  passed  between  the  Plaintiff's  solicitors  and 
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Mr.  Andrews,  some  of  which  tended  to  show,  as  His 
Honvr  thought,  that  Mr.  Andrews  considered  himself 
liable  to  account  to  the  Plaintiff.] 

Then  the  usual  consequence  of  a  long  correspondence 
followed,  namely,  a  bill  in  Chancery  was  filed,  which 
contained  all  sorts  of  accusations,  principally  against 
Mr.  Andrews,  of  which  not  a  particle  of  proof  is  given  ; 
and  there  is  nothing  whatever  to  prove  (though  there 
might  have  been  the  strongest  proof,  if  the  facts  would 
have  warranted  it)  that  Mr.  Abdj/  and  Mr.  Andrews  had 
so  acted  as  to  raise  a  case  of  joint  liability.  I  do  not 
sit  here  to  enter  into  the  question  whether  the  accounts 
are  fair  and  proper,  or  whether,  if  such  accounts  had 
been  produced  in  a  proper  case  as  between  Mr.  Lockwood 
and  Mr.  Andrews,  the  Court  would  not  at  once  have  said 
such  and  such  items  ought  to  be  disallowed.  1  have 
here  to  determine  the  preliminary  question — Shall  I  go 
into  the  accounts  at  all  in  this  suit  ?  And  my  opinion 
18^  upon  the  ground  to  which  I  have  alluded,  that  this 
suit  is  unsustainable,  and  the  bill  must  be  dismissed 
with  costs  *. 
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^  The  bill  was  dismissed  as  against  Abdi^  as  well  as  Andrexios, 
with  costs. 
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BUTCHER  r.  JACKSON* 
JACKSON  V.  BUTCHER. 
BUTCHER  V.  JACKSON. 

Ran  OLE  JACKSON,  esq.,  by  his  will  dated  the 
11th  of  June  1836,  after  giving,  amongst  other  things, 
10,000/.,  10,000/.,  and  30,000/.  to  Henry  Johmon, 
Robert  Johnson,  and  his  nephew,  Edward  James  Jack- 
son and  James  Patrick  Johnson,  in  trust  for  his  nieces 
Caroline  Butcher,  Eliza  Macdougall,  and  Ellen  Cathe^ 
rine  Jackson,  for  their  lives  respectively,  and  after  their 
deaths  for  their  children,  gave  the  residue  of  his  per- 
sonal estate  to  the  same  trustees  in  trust  for  his  nephew, 


18452 
5th  and  C)i\\ 

March. 

Povstr, 
Appointment. 

A  residue  was 
bequeathed  in 
trust  for  A,  for 
life,  and,  after 
his  death,  for 
his  children,  as 
he  should  ap- 
point ;  and,  in 
default  of  ap- 
pointment, for 
the  children 
equally,  with 
remainder  over.   Edward  James  Jackson,  for  life,  and,  after  his  decease. 

Before  y^.  was     j^^  ^,.ygj  fo,.  ^\^q  child,  grandchild  or  other  issue,  or  all 
married  or  had  °    .        ,  .,  .  1  1  ■,  1 

exercised  the       ^^  any  one  or  moi-e  ot  the  children,  grandehiiaren  or 

power,  some  of  other  issue  of  E.  J.  Jackson  (such  grandchildren  and 
t*t?  d^**^ '^^  ^"'.  issue  respectively  to  be  born  before  any  such  appoint- 
der  filed  a  bill  ment  as  thereinafter  mentioned  should  be  made  to  them 
to  have  the  ac- 
counts of  the 
testator's  estate 
taken,  and  the 
residue  ascer- 
tained and  se- 
cured. Before  decree,  A.  married  and  had  a  child;  and,  four 
days  after  the  child  was  born,  he  exercised  the  power ;  and  then 
filed  a  bill  against  the  Plaintiffs  in  the  former  suit,  stating  his  mar- 
riage, the  birth  of  his  child  and  the  appointment,  and  insisting  that, 
thereby,  the  interests  of  the  PlaintiHs  in  the  former  suit,  had  been 
wholly  determined  and  put  an  end  to.  The  Plaintiffs,  however, 
contended  that  the  appointment  was  fraudulent  and  void  in  toto, 
inasmuch  as,  though  it  was  made  in  favour  of  A.^s  children,  he 
would,  in  the  probable  event  of  their  dying,  become  entitled  to 
the  property  as  their  next  of  kin.  But  the  Court  held  that,  under 
existing  circumstances,  the  appointment  was  good,  and,  therefore, 
that  no  decree  ought  to  be  made,  in  the  original  suit,  until  the 
happening  of  the  events  which  would  entitle  A.  to  the  property. 


respectively),  in  such  manner  and  form,  and,  if  more 

^  In  the  progress  o^  these  suits  the  Plaintiffs  in  Butcher  v. 
Jackson^  assumed  the  name  of  Pcmberton, 
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than  one,  in  such  parts,  shares  and  proportions,  and  for 
such  times,  and  with  such  limitations  over  and  substi« 
tutions  in  favour  of  any  one  or  more  of  the  other  or  others 
of  the  said  children,  grandchildren  and  issue  respec- 
tively, and  either  by  way  of  legacy,  portion,  present  or 
remote  interest  or  otherwise,  and  to  vest  and  be  paid, 
transferred  and  assigned  at  such  time  or  times,  age  or 
ages,  day  or  days, and  upon  such  contingencies,  and  under 
and  subject  to  such  directions  and  regulations  for  main- 
tenance, education  and  advancement,  and  such  condi- 
tions and  restrictions,  as  E.  J.  Jackson,  at  any  time  or 
times  and  from  time  to  time,  by  any  deed  or  deeds  to  be 
sealed  and  delivered  by  him  in  the  presence  of  two  or 
more  witnesses,  and  to  be  attested  by  the  same  witnesses, 
and  to  be  with  or  without  power  of  revocation  and  new 
appointment  (such  new  appointment  to  be  in  favour  of 
some  one  or  more  of  the  objects  of  the  present  power),  or 
by  his  will  or  any  writing  purporting  to  be  or  to  be  in 
the  nature  of  his  will,  or  any  codicil  or  codicils  thereto, 
to  be  respectively  signed  and  published  by  him  in  the  pre- 
sence of  and  to  be  attested  by  three  or  more  credible 
witnesses,  should  direct  or  appoint ;  and,  for  want  of  such 
direction  or  appointment,  to  pay,  assign  and  transfer 
the  trust-monies,  stocks,  funds  and  securities,  and  the 
dividends,  interest  and  income  thereof,  to  or  in  trust  for 
the  child,  if  only  one,  and,  if  more  than  one,  then  to,  or 
between  and  among  all  the  children  of  E.  J.  Jackson, 
to  be  divided  between  or  among  the  same  children,  if 
more  than  one,  in  equal  shares  and  proportions  as 
tenants  in  common  and  not  as  joint  tenants,  and  his,  her 
or  their  executors,  administrators  and  assigns,  and  to  be 
absolutely  vested    in  the  same  children   respectively 
when   and  as   he,   she   and   they  respectively  should 
attain  his,  her  or  their  age  or  respective  ages  of  twenty- 
one   years  or  die  under  that  age  leaving  issue  living 
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1845.  at  his,  her  or  their  death  or  respective  deaths ;  and  upon 

'  farther  trust  that,  in  case  any  one  or  more  of  the  chil- 

15UTCHBR       jj.gjj  ^f  Edward  J.  Jackson  should  die  under  the  age  of 

,       *  twenty-one  years  without  leaving  issue  of  his,  her  or 

Jackson.  .  ° 

their  body  or  respective  bodies  living  at  his,  her  or 
their  death  or  respective  deaths,  then  to  pay,  assign 
and  transfer  the  share  or  shares  of  the  trust-monies, 
stocks,  funds  and  securities  which,  under  the  trusts 
thereinbefore  contained,  should  belong  to  the  child  or 
children  respectively  who  should  die  as  aforesaid,  and 
also  that  part  or  share  or  those  parts  or  shares  of  and 
in  the  trust-monies,  stocks,  funds  and  securities  which, 
from  time  to  time,  should,  under  the  present  provision, 
have  survived  or  accrued  to  the  child  or  children  re- 
spectively  dying  as  aforesaid,  to  the  other,  or,  if  more 
than  one,  to  the  others  of  the  same  children,  equally, 
share  and  share  alike  as  tenants  in  common,  and  his, 
her  or  their  executors,  administrators  and  assigns,  and 
to  be  absolutely  vested  at  the  respective  ages  or  times 
thereinbefore  appointed  respecting  the  original  share  or 
shares  of  the  same  child  or  children,  and  to  be  paid, 
assigned  and  transferred  at  the  time  or  several  and  re- 
spective times  thereinbefore  appointed  respecting  the 
said  original  share  or  shares,  or  as  soon  after  the  death 
of  each  respective  child  dying  as  aforesaid  as  conveni- 
ently might  be:  Provided  that  no  child  or  children 
taking  any  part  or  share  of  the  trust-monies,  stocks, 
funds  and  securities  under  or  by  virtue  of  any  direction 
or  appointment  to  be  made  by  E.  J.  Jackson  in  pursu- 
ance of  the  power  or  authority  thereinbefore  contained, 
should  be  entitled  to  any  further  or  other  share  of  the 
trust-monies,  stocks,  funds  and  securities  of  which  no 
such  direction  or  appointment  should  have  been  made 
as  aforesaid,  without  bringing  his,  her  or  their  share  or 
shares  into  hotchpot  and  accounting  for  the  same  ac- 
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cordingly  :  And  the  testator  declared  that,  in  case  there 
should  not  be  any  child  of  his  nephew,  E,  J.  Jackson, 
who  should  live  to  attain  the  age  of  twenty-one  years 
or  die  under  that  age  leaving  issue  living  at  his  or  her 
death,  then  the  trust-monies,  stocks,  funds  and  securi- 
ties should  be  divided  among  Eliza  Macdougally  Ellen 
Catherine  Jackson  and  Caroline  Butcher^  the  share  of 
Eliza  Macdouffall  to  be  held  upon  the  trusts  therein- 
before declared  concerning  her  legacy  of  16,000  Z.,  and 
the  share  of  EUen  Catherine  Jackson  to  be  held  upon 
the  trusts  thereinbefore  declared  concerning  her  legacy 
of  30,000/.,  and  the  share  of  Caroline  Butcher  to  be 
held  upon  the  trusts  declared  respecting  her  legacy  of 
10,000/.;  and  the  testator  appointed  the  trustees,  the 
executors  of  his  will. 

The  testator  died  on  the  15th  March  1837. 

In  June  1837,  the  bill  in  the  original  cause  of  Butcher 
V.  Jackson,  was  filed  by  the  children  of  the  testator's 
niece  Catherine  Butcher,  who  was  the  only  one  of  his 
nieces  who  had  issue,  against  the  trustees  and  executors 
of  his  will,  and  his  other  nieces,  praying  that  the  rights 
of  the  Plaintiffs  and  of  the  other  parties  interested 
under  the  will  might  be  declared,  and  that  the  trusts  of 
the  will  and  of  a  settlement  made  by  the  testator  after 
the  date  of  his  will,  might  be  performed  ;  that  an  account 
might  be  taken  of  the  testator's  personal  estate  pos- 
sessed by  his  executors,  and  of  his  debts,  funeral  and 
testamentary  expenses  and  legacies,  and  that  such  of 
them  as  remained  unpaid  might  be  paid  ;  and  that  the 
residue  of  his  personal  estate,  might  be  secured  for  the 
benefit  of  the  persons  interested  therein. 

In  July  1838  Edward  James  Jackson,  who,  up  to  that 
time,  had  been  a  bachelor,  married ;  and,  on  the  2d  of 
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June  1839»  he  had  a  son  born  who  was  christened 
JRandle. 

Four  days  afterwards  he  executed  a  deed-poll,  where- 
by, after  reciting  the  testator's  will,  his  own  marriage^ 
and  that  there  was  issue  of  that  marriage  only  one  son^ 
he,  in  exercise  of  the  power  for  that  purpose  given  to 
him  by  the  will,  directed,  limited  and  appointed  that, 
after  his  decease,  the  trustees  should  pay,  transfer  and 
assign  all  the  trust-monies,  stocks,  funds  and  securities 
bequeathed  by  the  will  as  before  mentioned,  and  the 
dividends,  interest  and  income  thereof  and  all  other  the 
residuary  personal  estate  of  the  testator,  and  the  divi* 
dends,  interest  and  income  thereof,  to  or  in  trust  for  the 
child,  grandchild  or  other  issue,  or  all  or  any  one  or 
more  of  the  children,  grandcliildren  or  other  issue  of 
him,  Edward  James  Jackson  (such  grandchildren  and 
issue  respectively  to  be  born  before  any  such  appoint- 
ment as  thereinafter  mentioned  should  be  made  to  them 
respectively),  in  such  manner  and  form,  and,  if  more 
than  one,  in  such  shares  and  for  such  times  and  with 
such  limitations  over  or  substitutions  in  favour  of  any 
one  or  more  of  the  other  or  others  of  the  said  chil- 
dren, grandchildren  and  issue  respectively,  and  either 
by  way  of  legacy,  portion,  present  or  remote  interest 
or  otherwise ;    and   to  vest  and  be  paid,  transferred 
and  assigned  at  such  time  or  times,  age  or  ages,  day 
or  days  and  upon  such  contingencies  and  under  and 
subject  to   such  directions  and  regulations  for  main- 
tenance, education  and  advancement,  and  such  condi- 
tions and   restrictions  as  Edward  James  Jackson,   at 
any  time  or  times  and  from  time  to  time,  by  any  deed 
or  deeds  to  be  sealed   and   delivered  by  him  in  the 
presence  of  two  or  more  credible  witnesses  and  to  be 
attested  by  the  same  witnesses,  and  to  be  with  or  with- 
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out  power  of  revocation  and  new  appointment  (such 
new  appointment  to  be  in  favour  of  some  one  or  more  of 
the  objects  of  the  now  stating  power),  or,  by  his  will,  or 
any  codicil  or  codicils  thereto,  to  be  respectively  legally 
executed^  shoald  appoint,  and,  for  want  of  such  appoint- 
ment, to  and  in  trust  for  his  said  son  then  born,  and  all 
and  every  his  children,  by  his  present  or  any  after-taken 
wife,  to  be  bom  in  his  lifetime  or  in  due  time  after  his 
decease,  their  executors,  administrators  and  assigns,  as 
joint  tenants,  for  their  absolute  use  and  benefit :  and  it 
was  thereby  provided  that,  when  any  son  of  Edward 
James  Jackson  should  attain  the  age  of  twenty-one  years, 
and  when  any  daughter  of  £.  J.  Jackson  should  attain 
twenty-one  or  intermarry  with  any  person  whilst  under 
that  age  and  with  the  consent  in  writing  of  Edward 
J,  Jackson  if  living,  or,  if  dead,  of  her  respective  guar- 
dians or  guardian,  then  the  share  to  which  the  son  so 
attaining  twenty-one  and  the  daughter  so  attaining  that 
age  or  marrying  with  such  consent  as  aforesaid,  should 
be  respectively  entitled  in  joint  tenancy  as  aforesaid,  as 
also  any  other  share  of  the  personal  estate  thereby 
appointed  which  should  devolve  on  or  come  or  accrue 
to  him  or  her  respectively  by  survivorship  on  the  death 
or  respective  deaths  of  any  other  child  or  children  of 
£•  J.  JacksoUy  should  be  in  trust  for  the  son  so  attain- 
ing twenty-one  and  daughter  so  attaining  that  age  or 
marrying  with  such  consent  in  writing,  as  tenants  in 
common  with  the  other  party  or  parties  entitled  to 
such  personal  estate,  his  or  her  respective  executors, 
administrators  and  assigns,  and  should  devolve  ac- 
cordingly :  and  further,  that  the  trustees  should,  after 
the  decease  of  E,  «/•  Jackson  and  during  the  minority 
of  any  of  his  children,  pay  and  apply  the  interest,  divi- 
dends, and  annual  produce  of  the  share  of  any  such 
infant  child  of  and  in  the  said  personal  estate  thereby 
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appointed,  or  so  much  thereof  as  might  be  necessary 
for  such  purpose,  for  the  maintenance  and  education  of 
such  child   respectively,   and   should  accumulate    the 
surplus  thereof  (if  any)  during  such  respective  minority, 
and  stand  possessed  of  such  accumulated  fund  in  trust 
for  the  child  from  whose  surplus  income  such  accumu- 
lation  should   have   proceeded :    and  further,   that    it 
should  be  lawful  for  the  trustees,  at  any  time  or  times 
after  the   decease  of  E.  J,  Jackson  and    during  the 
minority  of  any  child  of  him,  E.  J.Jackson,  to  levy  and 
raise  and  pay  and  apply  all  or  any  part  (not  exceeding 
one-half)  of  the  share  of  any  such  child  of  and  in  the 
said  residuary  personal  estate  thereby  appointed,  for  the 
advancement  in  life  of  any   such  child :   and  J5.  J. 
Jackson  did  thereby  declare  that  it  should  be  lawful 
for  him,  from  time  to  time  and  at  any  time  during  his 
life,  by  any  deed  or  deeds,  instrument  or  instruments 
in  writing,  to  be  sealed  and  delivered  by  him  in  the 
presence  of  two  or  more  credible  witnesses  and  to  be 
attested  by  the  same  witnesses,  or  by  his  will  or  any 
codicil  or  codicils  thereto  legally  executed,  absolutely 
to  revoke  the  appointment  thereby  made  of  all  or  any 
part  of  the  trust-monies,   stocks,  funds  and  securities 
thereby  appointed,  or  the  dividends  and  annual  produce 
thereof  respectively,  and,  by  the  same  or  any  other 
deed  or  deeds,  instrument  or  instruments  in  writing, 
sealed  and  delivered  and  attested  as  aforesaid,  and  to 
be  with  or  without  power  of  revocation  and  new  ap- 
pointment (such  new  appointment  to  be  in  favour  of 
one  or  more  of  the  objects  of  the  now  stating  power), 
or  by  his  will,  or  any  codicil  or  codicils  thereto  legally 
executed   as  aforesaid,  to  appoint  that    the   trustees 
should  pay,  transfer   and  assign  all  the  trust-monies, 
stocks,  funds  and   securities,  interest,   dividends   and 
annual  produce,  the  appointment  of  which  should  be  so 
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revoked,  or  any  of  them  or  any  part  or  parts  thereof 
respectively,  to  or  in  trust  for  the  child,  grandchild  or 
other  issue,  or  all  or  any  one  or  more  of  the  children, 
grandchildren  or  other  issue  of  him,  E.  J.  Jackson 
(such  grandchildren  or  other  issue  respectively  to  be 
born  before  any  such  appointment  should  be  made  to 
them  respectively),  in  such  manner  and  form  and,  if 
more  than  one,  in  such  shares  and  for  such  times,  and 
with  such  limitations  over  or  substitutions  in  favour  of 
any  one  or  more  of  the  other  or  others  of  the  said 
children,  grandchildren  and  issue  respectively,  and 
either  by  way  of  legacy,  portion,  present  or  remote 
interest  or  otherwise,  and  to  be  paid,  transferred  and 
assigned  at  such  time  or  times,  age  or  ages,  day  or 
days,  and  upon  such  contingencies,  and  under  and  sub- 
jiect  to  such  directions  and  regulations  for  maintenance, 
education  and  advancement,  and  such  conditions  and 
restrictions  as  £.  J.  Jackson^  at  any  time  or  times  and 
from  time  to  time,  should  think  (it,  and  should  order 
and  direct. 
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In  September  1839,  Edward  Jatnes  Jackson  and  his 
co-trustees  and  co-executors,  filed  the  bill  in  Jackson  v. 
Butcher,  against  all  the  other  parties  to  the  original  suit, 
stating,  by  way  of  supplement,  the  marriage  of  E.J.  Jack- 
$on,  the  birth  of  his  son  and  the  deed  of  appointment, 
and  that,  by  the  birth  of  his  son  and  the  execution  of 
that  deed,  the  interest  of  the  Plaintiffs  in  the  original  suit, 
in  the  residuary  trust  monies,  stocks,  funds  and  securities 
bequeathed  by  the  testator,  had  been  wholly  determined  and 
put  an  end  to,  and  that  they  were  no  longer  entitled  to 
have  the  trusts  of  the  will  performed,  or  to  have  the 
accounts  taken  of  the  testator's  personal  estate,  and  of 
the  receipts  and  payments  of  Edward  James  Jackson 
and  his  co-trustees  and  co-executors,  as  prayed  by  the 


452 


i846- 
Butcher 

Jackson. 


CASES   IN   CHANCERY. 

original  bill ;  and  praying  that,  in  the  decree  to  be  made 
in  the  original  suit,  regard  might  be  had  to  the  birth  of 
E.  J.  JacksoTi's  child,  to  the  deed  of  appointment,  and 
to  the  other  matters  stated  by  way  of  supplement ;  and 
that  all  such  directions  might  be  given  and  declarations 
made  as  might  be  rendered  necessary  by  the  birth  of 
the  child  and  the  execution  of  the  deed. 

In  1841  (at  which  time  EdwardJames  Jackson  had 
another  child  born  who  was  christened  Eliza  Margaret)^ 
the  Plaintiffs  in  the  original  suit  filed  a  supplemental 
bill  for  the  purpose  of  bringing  his  two  children  before 
the  Court. 

In  January  1842,  a  decree  or  decretal  order  was  made 
in  the  three  causes,  by  which  the  Master  was  directed 
to  inquire  and  state  whether  the  Plaintiffs  in  the  original 
suit  were  the  only  children  of  Mr.  and  Mrs.  Butcher^ 
and  whether  there  were  any  children  of  Edward  James 
Jackson  and  his  wife,  and  whether  £!.  J.  Jackson  had 
made  any  and  what  appointment  in  pursuance  of  the 
power  given  to  him,  by  the  testator's  will,  in  respect  of 
the  testator's  residuary  personal  estate. 

In  July  1842  Edward  James  Jackson  had  another 
child  born,  who  was  christened  George  Henry. 

In  March  1843,  the  Master  reported  that  the  Plain- 
tiffs in  the  original  suit  were  the  only  children  of  Mr. 
and  Mrs.  Butcher  \  that  Edward  James  Jackson  had 
the  three  children  before-mentioned,  and  that  he  had 
executed  the  appointment  of  June  1839  in  pursuance  of 
the  power  mentioned  in  the  decree. 

To  this  report  the  Plaintiffs  in  the  original  suit  (as 
well  as   their   father  and  mother)  excepted,  insisting 
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tbat  the  Master  ought  to  have  reported  that  Edward 
James  Jackson  Lad  not  executed  any  appointment  in 
pursuance  of  the  power. 

Mr.  BetheUf  Mr.  Hodgson  and  Mr.  Hallett^  in  sup- 
port of  the  exception,  said  that  the  testator  intended  the 
power  to  be  exercised  by  E. «/.  Jackson,  not  for  his  own 
benefit,  but  for  the  benefit  of  his  children;  but  the  ap- 
pointment that  he  had  made,  was  clearly  intended  for 
bis  own  benefit,  and,  therefore,  it  was  a  fraud  on  the 
power:  that  the  appointment  was  made  prematurely, 
vhen  the  testator  had  only  one  child  born,  and  that 
child  was  only  four  days  old ;  and  the  chances  were 
greatly  in  favour  of  a  child  of  that  tender  age  not  living 
a  year:  that  transmissible  interests  were  given  to  the 
children,  and  they  were  to  be  joint-tenants  until  they 
attained  twenty-one ;  and,  therefore,  if  they  died  under 
that  age,  their  father  would  take  the  whole  of  the  pro- 
perty, as  their  next  of  kin ;  or,  if  any  one  of  them  were 
to  die,  he  might  revoke  the  appointment  as  to  all  the 
rest,  and,  in  that  way  also,  entitle  himself  to  the  whole 
of  the  property  :  Edgeworth  v.  Edgeworth  (a) ;  Tanker^ 
ville  V.  Coke  (6) ;  Lord  Hinchinhroke  v.  Seymour  (c) ; 
Chadwick  V.  Doleman  {d)  ;  Cunynghame  v.  Thurlow  (e)  ; 
Ward  ▼.  Hartpole  (/) ;  1  Sugd.  on  Pow.,  sixth  edition, 
101  and  102,  and  vol.  2,  pages  201  and  211  :  that  the 
appointment  was  questionable  at  the  least,  and,  there- 
fore, the  Court,  if  it  thought  that  the  question  could  not 
be  now  determined,  ought  to  direct  the  accounts,  prayed 
by  the  bill  in  the  original  suit,  to  be  taken,  and  ought  to 
secure  the  property  until  the  proper  time  for  determining 


ia)  1  Beatt.  328. 

(Jf)  Mose.  146. 

(c)  1  Bro.  C.  C.  395. 


((/)  a  Vern.  528. 

(e)  I  Rus8.&  Myl. 436, note. 

(/)  3  Bligh,  470. 
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the  question  should  arrive  ;  and  that,  if  it  should  never 
become  necessary  to  raise  the  question  again,  the  taking 
of  the  accounts  and  the  preservation  of  the  property, 
would  be  beneficial  to  the  objects  of  the  appointment. 

Mr.  Temple  and  Mr.  Dean  appeared  to  support  the 
exception ;  but  as  Mr.  and  Mrs.  MacdougaU,  the  parties 
for  whom  they  appeared,  had  not  excepted  to  the  report, 
the  Vice-chancellor  refused  to  hear  them. 

Mr.  Stuart  and  Mr.  Bagshawe  appeared  for  Edward 
James  Jachson  and  the  other  Plaintiffs  in  Jackson  v. 
Butcher:  but 

The  Vice-Chancellor,  without  hearing  them,  said  : 
The  exception  insists,  in  effect,  that  the  Master  ought 
to  have  considered  the  appointment  as  a  nullity ;  and, 
therefore,  if  the  appointment  is  good  in  any  respect,  the 
exception  must  be  overruled. 

It  seems  to  me  that  the  observation  made,  by  Lord 
JSldon,  in  Macqueen  v.  Farquhar  (a)  is  applicable  to  the 
present  case.  His  Lordship  there  says :  "  It  is  said  that, 
if  there  is  any  ground  for  suspicion  that  the  execution  of 
the  power  was  for  the  benefit  of  the  party  executincr, 
the  Court  must  act  upon  it  as  a  judicial  suspicion.  I 
am  extremely  apprehensive  I  should  make  great  havoc 
in  many  considerable  titles  by  adopting  that  principle." 
It  was  said,  in  support  of  the  exception,  that,  as  the 
appointor  might,  possibly,  derive  some  benefit  from  the 
appointment,  therefore,  it  was  void  ab  initio.  I  cannot, 
however,  accede   to  that  proposition:   for  the  father 


(^)  13  Ves.  467;  if e  479. 
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might  have  died  on  the  day  after  he  had  made  the  ap-  1 845. 

pointmenty  and  then  the  child  that  he  had  at  that  time,      '        "^        ' 
would  have  taken  the  whole  of  the  property.  There  are       BurcHEa 
now  three  children ;  and  it  is  very  probable  that  more        . 
will  be  bom ;  but,  however  that  may  be,  the  appoint- 
ment is  a  reasonable  one ;  for  it  is  made  to  all  the  chil- 
drea  equally ;  and  equality  is  equity.     It  is  true  that 
the  father  might,  on  the  happening  of  some  future 
event,  take  some  benefit  from  the  appointment  unless 
the  Court  should  interfere  to  prevent  him :  but,  as  that 
contingency  has  not  yet  happened,  I  think  that  the 
Court  can  not  now  interfere  ;  and  I  must  say  that  the 
appointment  is  good  (A). 

Exception  overruled. 


After  the  exception  had  been  disposed  of,  the  causes 
were  heard  for  further  directions. 

Mr.  Stuart  then  said  that,  as  the  interest  which  the 
Plaintiffs  in  the  original  suit  had  in  the  testator's  resi- 
duary estate,  was  wholly  displaced  by  the  appointment, 
the  Court  could  not  direct  the  accounts  of  the  testator's 
personal  estate  to  be  taken. 

The  Vice-Chancellor : — My  opinion  is  that  the  interest 
of  those  Plaintiffs  is  displaced  ;  but  it  may  revive.  This 
case  is  like  the  case  that  sometimes  happens  where 
there  is  a  gift  for  life,  with  a  contingent  remainder  in 
tail,  with  a  limitation  over.  The  party  entitled  under  that 
limitation,  has  a  right  which  he  may  enforce  in  this 
Court :  but,  on  the  birth  of  the  tenant  in  tail,  there  is  an 
end  of  the  matter.  If,  however,  the  tenant  in  tail  should 
die  without  issue,  the  right  of  the  ultimate  remainder- 
man would  revive. 

(h)  See  Oee  v.  Gutmi/j  s  Coll.  486. 
Vol.  XIV.  1 1 
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Mr.  Stuart : — When  it  does  revive  the  Plaintiffs  may 
file  a  supplemental  bill.  I  ask,  not  that  the  bill  in  the 
original  suit  may  be  dismissed^  but,  only»  that  the  pro- 
ceedings in  that  suit  may  be  suspended. 

The  Vice-Chancellor  : 

As  there  has  been  a  decree  in  the  original  as  well  as 
in  the  other  causes,  the  bill  in  that  cause  cannot  be  dis- 
missed**. I  think,  however,  that,  under  the  existing 
circumstances,  the  proceedings  in  that  cause  ought  to 
be  suspended ;  and,  consequently,  I  shall  not  direct  the 
accounts  prayed  for  by  the  original  bill,  to  be  taken. 

*  The  decree  directed  nothing  but  inquiries :  Qii.,  there- 
fore,  whether  the  bill  might  not  have  been  dismissed. 


1845: 
8th  March. 

^ y ' 

fVilL 

Comiruction, 

Estate-tail. 


BARNACLE  v.  NIGHTINGALE. 

John  TA  YLOR,  being  seised  in  the  fee  of  two  free- 
hold closes  and  possessed  of  a  house  for  the  remainder 
of  a  term  of  one  thousand  years,  made  his  will  dated 
the  27th  of  January  1794,  and,  partly,  in  the  following 
words : 


'^  I  give»  devise  and  bequeath  all  that  my  two  closes 
or  enclosed  grounds  lying  and  being  in  the  parish  of 


Testator  de« 
vised  lands  to 
his  son  A.  T. 
for  life,  and, 
afler  the  de- 
cease of  A,  T.f 

to  his  first  son  lawfully  issuing,  and,  for  default  ofsuchjirst  issue, 
to  the  use  of  the  second,  third,  and  every  other  son,  and  the  heirs 
of  his  or  their  bodies^  tlie  elder  to  be  always  preferred  before  the 
younger  of  such  sons  and  the  heirs  of  his  body ;  and, /or  default 
of  such  issue^  then  to  the  use  of  all  and  every  the  daughters  of 
A.  T.  and  the  heirs  of  the  body  of  such  daughter  and  daughters ; 
with  remainders  over. 

Held  that  the  first  son  of  A.  T.  took,  neither  by  construction 
nor  by  implication,  an  estate-tail,  but  a  life-estate  only. 
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MieUtUm  in  the  county  of  Olauoeiler,  the  upper  close 
commonly  called  or  known  by  the  name  of  Phipps 
Jffok,  the  lower  close  commonly  called  or  known  by  the 
name  of  Hunks  Walk,  with  my  house  I  now  U?e  and 
dwell  in  and  all  appurtenances  belonging,  to  my  son 
Albright  Taylor  for  and  during  the  term  of  his  natural 
life,  80  that  he  paying  all  my  just  debts  and  funeral 
expenses  and  legacies  hereinafter  mentioned  with  and 
OQt  of  the  real  and  personal  estate,  which  I  do  hereby 
charge  with  the  payment  thereof;  and,  from  and  after 
the  decease  of  my  son  Albright  Taylor,  then  to  thejirst 
mm  of  my  said  son  Albright  Tayhr  lawfully  issuing, 
^^9  for  defauU  of  suck  first  issue,  then  to  the  use  and 
behoof  of  the  second,  third,  fourth,  fifth,  and  all  and 
every  other  son  and  sons  and  the  heirs  of  his  or  their 
bodies  lawfully  issuing,  the  elder  to  be  always  preferred 
and  to  take  before  the  younger  of  such  sons  and  the 
heirs  of  his  body ;  and,  for  default  of  such  issue,  then  to 
the  use  and  bdioof  of  all  and  every  daughter  of  the  body 
of  my  son  Albright  Taylor  and  the  heirs  of  the  body  of 
such  daughter  and  daughters ;  and,  for  default  of  such 
iatoe,  then  I  give,  devise  and  bequeath  it  to  my  son  John 
Taylor  during  the  term  of  his  natural  life,  and,  after 
his  decease,  to  his  first  son  lawfully  issuing,  and,  for 
.default  of  such  issue,  then  to  the  use  tod  behoof  of  the 
•econd,  third,  fourth,  fifUi  and  every  other  son  and  sons 
.and  the  heirs  of  his  or  their  bodies  lawfully  issuing,  the 
elder  always  to  be  preferred  and  to  take  before  the 
younger  of  such  sons  and  the  heirs  of  his  body ;  and,  for 
default  of  such  issue,  then  to  the  use  and  behoof  of  all 
and  every  daughter  of  the  body  of  my  son  John  Taylor 
and  the  heirs  of  the  body  of  such  daughter  and  daugh- 
ters ;  and,  for  default  of  such  issue,  then  to  remain  to 
the  right  male  heir  for  ever." 
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1845.  The  testator  died  in  1798,  leaving  his  sons  Albright 

'  and  John  his  only  children  him  surviving.    John  died 

Barvacli      Jj^  1801,  without  having  been  married.    Albiight  died  in 

1809  leaving  John  Taylor  his  eldest  son  and  heir  at 
law:  and  the  bill  alleged  that  the  last  named  John 
Taylor f  under  his  grandfkther*s  will,  became,  at  his 
father's  decease,  teiiant  in  tail  in  possession  of  the  two 
freehold  closes;  and  that,  in  1822,  he  suffered  a  re- 
covery of  them»  and,  thereby,  became  seised  in  fee ;  and, 
by  his  vnll  dated  in  October  1840,  devised  them  to  the 
Plaintiffs  in  trust  to  sell;  and  that,  in  May  1842,  the 
Plaintiffs  agreed  to  sell  them  to  the  Defendant ;  but  that 
be  refused  to  perform  the  agreement,  on  the  ground  that 
the  Plaintiffs  could  not  make  a  good  title.  The  bill 
prayed  for  a  specific  performance  of  the  agreement. 

The  Master  having  been  directed  to  inquire  and  state 
ivhether  a  good  title  could  be  made  to  the  closes,  the 
Defendant  objected,  before  him,  that  the  Plaintiffs  had 
not  satis&ctorily  shown  that  John  Taylor ^  the  grandson, 
was  tenant  in  tail  of  the  closes  under  his  grandfather's 
will,  or,  in  fiict  that  he  took  any  interest  in  them  beyond 
a  life-estate. 

In  answer  to  that  objection,  the  Plaintiffs  said,  first, 
that  the  words :  *^  in  tail  male,"  in  the  grandfather's 
will,  immediately  following  the  words  :  ^'  second,  third, 
fourth,  fifth,  and  all  and  every  other  son  and  sons," 
applied  as  well  to  the  first  son  of  Albright  Taylor, 
as  to  the  second,  third,  and  other  sons;  and  that  the 
will  ought  to  be  read  as  if  it  had  been  written  thus : 
^*  To  the  first  son  of  my  said  son  Albright  Taylor 
lawfully  issuing,  in  tail  male,  and,  for  default  of  such 
first  issue,   to  the   second  son  of  the  said   A/btight 
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Taylor  lawfully  iasuingy  in  tail  male,  and,  for  default  of  1845. 

such  second  issuei  to  the  third  soUi  &c."  and  so  on  to 
the  fifth  and  all  and  every  other  son :  for^  inasmuch  as 
Albright  Taylor  had  no  child  at  the  date  of  the  will,  mjohtimoa 
it  was  very  improbable  that  the  testator  intended  giving, 
to  the  first  son  of  Albright  Taylor,  an  estate  for  life 
only,  and  to  pass  over  the  issue  of  such  first  son  in 
favour  of  a  second  son  and  such  second  son's  issue ;  the 
general  intention  of  the  testator  having  been  that  the 
property  should  devolve  upon  the  male  issue  of  his  son, 
Albright f  and  that  it  should  not  go  to  his  female  issue 
until  his  male  issue  should  be  extinct;  and  that  the 
same  intention  appeared  with  respect  to  the  issue  of  his 
second  son,  John,  to  whom  the  property  was  limited  on 
failure  of  Albright's  issue ;  but  such  intention  would  be 
defeated  if  the  property  were  to  go  to  the  daughters  in 
preference  to  the  issue  of  Albright's  eldest  son  :  that  it 
seemed  also  to  have  been  the  general  intention  of  the 
testator  that  the  issue  of  his  son  John,  should  not  take 
until  the  issue  of  his  son  Albright,  was  extinct ;  but 
such  intention  would  have  been  defeated  if  Albright  had 
had  one  son  only  and  no  daughters,  and  such  son  was 
held  to  take  a  Ufe-estate  only  under  the  will :  that  the 
will  might  also  be  read  in  the  following  manner :  **  To 
the  first  son  of  Albright  Tuy/or  lawfully  issuing,  and, 
in  default  of  such  first  issue  (that  is  such  first  son),  to 
the  second  son,  and,  in  default  of  such  second  issue 
(that  is  such  second  son)  to  the  third  son,  and,  in  de- 
fault of  such  third  issue  (that  is  such  third  son)  &c.  in 
tail  male  respectively  :*'  that  this  manner  of  reading  the 
will  was  quite  consistent  with  the  apparent  intention, 
and  was,  in  truth,  nothing  more  than  a  natural  distribu- 
tion of  the  words  in  the  whole  passage,  inasmuch  as  the 
testator  first  pointed  out  the  objects  of  his  bounty,  and, 
having  closed  the  list  with  the  words  :  ''  every  other  son 
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1 845.         and  SODS,"  he  proceeded  to  define  the  extent  of  interest 

in  the  devised  estate  which  he  gave  to  those  objects,  by 

the  words  :  "  in  tail  male :"  that  the  only  difference  be- 

NiOHTiNGALE   ^^^^  ^^^^  ^^^  ^^^  constfuction  first  proposed,  was  that 

the  word,  "  issue/'  was  there  taken  to  mean,  "son,"  and 
that  that  might  have  been  the  meaning  attached,  by  the 
testator,  to  the  word,  "  issue,"  was  rendered  more  pro- 
bable by  the  use  which  he  made  of  the  words,  **  such 
issue." 

Should,  however,  the  word,  "  issue,"  have  a  wider 
meaning,  it  was  submitted  that  the  testator,  by  the 
words  :  "  such  first  issue,"  intended  to  comprehend,  not 
only  the  first  son  of  Albright,  but  also  the  issue  of  such 
first  son ;  and  that  the  expression  :  ^^  first  issue,"  was 
properly  applicable  to  describe  the  descendants  of  the 
first  son  as  well  as  the  first  son  himself;  and,  if  such 
were  the  meaning  of  those  words,  then  John  Taylor  the 
grandson  took,  under  his  grandfather's  will,  an  estate-tail 
by  implication. 

The  Master  reported  in  favour  of  the  title :  where- 
upon the  Defendant  excepted  to  his  report,  insisting 
that,  under  the  grandfather's  will,  John  Taylor  took  no 
greater  estate  in  the  closes  than  an  estate  for  his  life. 

Mr.  Bethell  and  Mr.  Eudall,  in  support  of  the 
exception : 

This  case  is  distinguishable  from  Robinson  v.  Robin-- 
i0fi{a),  which  the  Plaintifis'  counsel  relied  on  before 
the  Master :  for,  the  words :  "  heirs  of  the  body,"  are 
annexed  to  the  gifts  to  the  second,  third  and  other 

(a)  1  Burr.  38;  a  Vez.  225;  and  3  Bro.  P.  C,  TomUns's 
edit.  180.    See  also  Cruise's  Dig.  title  Devise,  c.  12,  s,  47. 
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younger  sons  of  Albright  Taylor;  but  those  words  are  1845. 

not  annexed  to  the  gift  to  his  first  son :  neither  are  they 
annexed  to  the  gift  to  the  first  son  of  John  Tayhr,  the 
son;  but  they  are  added  to  the  gifts  to  his  younger  sons.  niohtingal». 
The  testator,  therefore,  has  plainly  shown  that  he  knew 
how  to  use  words  of  limitation :  and  the  necessary  infe- 
rence is  that,  when  he  did  not  use  them,  he  omitted 
them  intentionally.  So  that,  if  the  Court  were  to  supply 
those  words  where  they  are  not  used,  it  would  violate 
the  testator's  intention. 

The  Plaintiffs'  counsel  contended  also  before  the 
Master,  that,  by  the  words :  '^  such  first  issue,^  the 
testator  meant  not  only  the  first  son  of  Albright  Taylor^ 
but  also  the  issue  of  his  first  son.  But  those  words 
mean  nothing  more  than :  ''  such  first  son." 

For  these  reasons  we  submit  that  John  Taylor,  the 
grandson,  did  not  take,  either  by  construction  or  by 
implication^  any  greater  estate  in  the  property  agreed  to 
be  sold,  than  a  life-estate,  and,  consequently,  that  the 
Plaintiffs,  who  claim  under  him,  can  not  make  a  title  to 
the  property. 

Mr.  Bagshawe  and  Mr.  W.  T.  S.  Daniel,  in  support 
of  the  report,  contended  that,  John  Taylor,  the  son, 
took  an  estate-tail,  in  the  property,  by  construction, 
and,  if  not,  by  implication.  They  founded  their  argu- 
ments on  the  grounds  stated  in  the  answer  to  the  objec- 
tion before  the  Master. 

The  Vice-Chancellor: 

The  devise  on  which  the  question  in  this  case  has 
arisen,  is :  '*  To  the  first  son  of  my  son,  Albright  Taylor^ 
lawfully  issuing,  and,  for  default  of  such  first  issue,  tlien 
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1845.  to  the  use  and  behoof  of  the  second^  third,  fourth,  fifth 

and  all  and  every  other  son  and  sons,  and  the  heirs  of 
his  or  their  bodies  lawfully  issuing;  the  elder  to  be 
NioHTiKOAi  K   *^^*y^  preferred  and  to  take  before  the  younger  of  such 

sons  and  the  heirs  of  his  body."  Now  it  seems  to  me 
that  the  words,  ^*  the  elder,''  must,  of  necessity,  be 
taken  to  mean  the  elder  of  those  sons  who  are  men- 
tioned in  that  member  of  the  sentence  which  commences 
with  the  word,  **  then."  It  is  very  probable  that  the 
words  of  limitation  have  been  unintentionally  omitted, 
after  the  gift  to  the  first  son ;  but,  nevertheless,  I  can 
not  supply  them :  I  must  construe  the  will  as  I  find  it. 

The  words :  "  for  default  of  such  issue,"  which  pre- 
cede the  devise  to  the  daughters  of  Albright^  mean: 
**  For  default  of  the  issue  before  mentioned,"  that  is,  the 
first  son  of  Albright^  and  his  second,  third  and  other 
younger  sons,  and  the  heirs  of  the  bodies  of  such  second 
and  other  younger  sons. 

Exception  allowed*. 

*  The  Vice'ChanceUor  offered  to  send  a  case  for  the 
opinion  of  a  court  of  law  upon  the  question :  but  the  Plain- 
tiffs' counsel  declined  the  offer. 
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KIDD  V.  NORTH.  1845: 

2dd  and  24th 
John  KIDD,  the  testator  in  the  cause,  made  his  P"  '    - 

will  dated  the  I9th  of  July  1830,  and  in  the  following         Legacv. 

words :  Cumulative 

legacies, 
**  This  is  the  last  will  and  testament  of  me  John  Kidd     Substituiional 

of  Liverpool,  in  the  county  of  Lancaster.  First,  I  direct  fr//'* 

the  payment  of  all  my  just  debts,  my  funeral  and  tes-     Construction. 

tamentary  expenses  and  the  charges  of  the  probate  of  ^      "    . . 

4i.-  11       *    r  1       **         k-  k    I        i:     Testator,  by  his 

this  my  will,  out  of  my  personal  estate,  which,  1  conn-  ^m  g^y^  {^  j,jg 

dently  hope,  will  be  much  more  than  suflScient  for  that  son,  20/.,  to  be 
purpose.    Then  I  give  and  bequeath  to  my  son,  WUUam  ^^JS^J^^^^ 
Kidd,  the  sum  of  20  /.,  to  be  paid  to  him  within  one  month  deaths  and  500/. 
next  after  my  decease ;  whose  receipt,  notwithstanding  ^®  ^^  execu- 
be  may  not  have  attained  his  age  of  twenty-one  years,  pay%o/.  to  his 
shall  be  a  good  discharge  to  my  executors  hereinafter  son,  every  six 

named.     I   give  and  bequeath   unto  James  Lowe  of  "^"^^*»  ^^®  ^ 

®        .  .  .  .        o  •  ""^^  payment  to 

Liverpool  aforesaid,  solicitor,  and  William  Simpson  of  be  made  six 

the  same  place,  at  present  under  articles  to  me  as  an  ojonths  after 
attorney,  the  sum  of  600  /.,  in  trust  to  pay,  to  my  said  j^  gy^h  female 
SOD,  60/.  every  six  months  until  he  has  received  the  said  servants  who 

sum  of  600  /. ;  the  first  payment  to  commence  and  be  "'8;ht  be  in  his 

service  at  nis 
made  at  the  end  of  six  months  after  my  decease.     I  decease,  5  /. 

give  and  bequeath,  unto  the  said  William  Sunpson,  all  apiece^r 

my  law  books,  office  desks,  stools   and  iron   bookcases,  ^      colf[ciI  h 

gave  a,ooo  /.  to 
Bridget  Bibby^in  considcralion  of  her  faithful  services,  and  directed 
that  sum  to  be  paid  to  her  within  six  months  after  his  decease. 
By  a  subsequent  testamentary  instrument,  which  purported  to  be 
his  last  will,  but  which  he  left  unfinished,  he  gave  19  /.  igs.  to  his 
son,  to  be  paid  xoithin  ten  days  after  his  death ;  and,  to  Bridget 
Bibby,  if  she  should  be  in  his  service  at  his  decease^  500/.,  to  be  paid 
aJt  the  end  of  nine  months  after  his  decease,  B.  Bibby  was  the  only 
female  servant  who  was  in  the  testator's  service  at  his  decease. 

Held  that  the  legacies  of  19/.  19*.  and  500/.  were  substitu- 
tions for  the  legacies  of  20 1.,  5/.,  and  3,000/.  prt;viously  given 
tu  the  son  and  B.  Bibby  respectively. 
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1845.  except  the  large  iron  chest   which  rung  upon   wheels, 

which  I  direct  my  trustees  and  executors  to  keep  for 
safe  custody  of  my  various  title-deeds,  until  the  whole 
jq  ^' ,  of  my  real,  copyhold  and  leasehold  estates  are  sold  and 

disposed  of;  and,  after  the  same  shall  be  sold  and  dis- 
posed of,  I  give  and  bequeath  the  same  iron  chest,  with 
the  two  keys  thereunto  belonging,  unto  the  said  James 
Lowe.  I  give  and  bequeath,  to  the  said  James  Lowe 
and  William  Simpson,  the  sum  of  100/.  each,  to  be 
retained  by  them  at  the  end  of  six  calendar  months  next 
after  my  decease.  I  give  and  bequeath,  release,  ratify, 
and  confirm  unto  and  to  the  use  of  John  S/iaw  Leigh, 
his  heirs  and  assigns,  all  my  estate,  right,  title  and 
interest,  both  at  law  and  in  equity,  of,  in  and  to  one 
undivided  moiety  or  equal  half  part  of  and  in  a  certain 
copyhold  estate,  with  the  apptirtenances,  situate,  lying 
and  being  in  Widnes,  in  the  parish  of  Prescot,  called  the 
Marsh  Hall,  which  we  purchased  jointly  from  the  de- 
visees under  the  will  of  Henry  Linahery  late  of  Widnes 
aforesaid,  gentleman,  deceased.  I  also  give  and  be- 
queath, unto  John  Shaw  Leigh,  my  gold  watch,  gold 
chain  and  the  gold  seals  appended  thereto,  and  the  gold 
key,  in  trust  for  such  of  his  sons  who  shall  first  attain 
the  age  of  fourteen  years ;  then  to  be  delivered  to  him. 
I  also  give  and  bequeath,  wUo  such  female  servants  who 
may  be  in  my  service  at  the  time  of  my  decease,  the  mim 
of  5L  apiece  for  mourning.  I  also  give,  devise,  direct, 
limit  and  appoint  all  my  land  and  houses  fronting  Deni- 
son-treet,  Robert'Street  and  Churchr$treet  in  Liverpool 
aforesaid  ;  also  my  copyhold  estate  in  Widnes^  aforesaid, 
which  I  purchased  jointly  with  James  Woods,  late  of 
Liverpool  aforesaid  broker,  and,  afterwards,  his  moiety 
from  the  devisees  in  trust  named  in  his  will,  also  another 
copyhold  estate  in  Widnes  aforesaid,  which  I  purchased 
from  &c.  See.  &c.,  and  all  other  my  real,  copyhold, 
leasehold  or  other  estates  whatsoever  and  wheresoever, 
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over  which  I  have  a  disposing  power,  and  all  my  per.  1845. 

8onal  estate  and  effects  not  by  me  hereinbefore  given 
and  bequeathed  (in  which  personal  estate  I  do  hereby 
expressly  include  all  the  property  bequeathed  to  me  by  North 
my  late  brother  William  Kidd ;  and  I  do  hereby  declare 
that  the  reason  why  I  have  mentioned  this  circumstance^ 
is  because  it  has  been  erroneously  and  impertinently  re- 
ported that  I  have  no  power  to  dispose  thereof)y  unto  my 
friends  James  Lowe  and  William  Simpson,  their  heirs,  ex*- 
ecutors,  administrators  and  assigns,  upon  trust  that  they, 
lay  said  trustees^  and  the  survivor  of  them  and  the  heirs, 
executors  and  administrators  of  such  survivor,  shall  and 
do,  at  such  time  or  times  as  they,  he  or  she  shall,  in 
their,  his  or  her  discretion  think  proper,  make  sale  and 
dispose  thereof  and  of  every  part  thereof  that  are,  is  or 
shall  be  saleable,  and  collect  and  get  in  the  other  parts 
thereof  (such  part  or  parts  thereof  as  are,  is  or  shall  be 
saleable,  either  by  public  auction  or  private  treaty,  but 
for  the  most  money  or  best  price  or  prices  in  money 
that  can  be  got  or  obtained  for  the  same),  and  by,  with 
and  out  of  the  money  to  arise  from  such  sale  and 
sales,  do  and  shall,  in  the  first  place,  pay  the  costs, 
cbaiges  and  expenses  of  such  sale  and  sales,  and  the 
making  and  completing  good  titles  to  the  respective 
purchasers  thereof;  and  upon  trust,  after  all  my  just 
debts  (in  which  I  include  a  bond  for  200^  to  Bridget 
Sibby,  of  Widnes,  spinster),  my  funeral  and  testamen* 
tary  expenses,  legacies  and  the  charges  of  the  probate 
of  this  my  will,  shall  be  paid  and  discharged,  to  put 
and  place  out  at  interest  upon  good  real  or  leasehold 
securities,  or  mortgage,  or  in  the  public  stocks  or  funds 
of  Great  Britain,  all  the  residue  of  the  money  to  arise 
from  such  sales  and  to  be  collected  and  got  in  as  afore-* 
said,  as  they,  my  said  trustees  or  the  survivor  of  them, 
his  heirs,  executors  or  administrators  shall,  in  their  or 
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1845.  his  discretion  think  advisable/'    The  testator  then  di- 

'        '  rected  the  trustees  to  pay  certain  annuities,  oat  of  the 

^^^^  income  of  the  trust-funds,  to  Elizabeth  and  Maria  EvU 

the  widows  of  his  relatives  William  and  Thomas  Kidd, 
and  to  divide  the  capital  amongst  their  children.  The 
will  then  contained  a  clause  making  the  receipts  of  the 
trustees  suflScient  discharges ;  a  devise,  to  the  trustees, 
of  the  testator's  tnist  and  mortgage  estates;  clauses  for 
the  appointment  of  new  trustees,  and  for  the  indemnitj 
and  reimbursement  of  the  trustees ;  and  a  direction  to 
the  executors  to  pay  the  legacy-duty  on  all  the  legt- 
cies  thereby  given ;  and  it  concluded  by  revoking  ifl 
former  wills,  and  appointing  Lowe  and  Simpsom  the 
executors  thereof. 

The  testator  made  three  codicils :  the  first  was  dtted 
the  6th  of  February  1832,  and  was  as  follows :  ^  This  is 
a  codicil  to  and  to  be  taken  as  part  of  the  last  will  and 
testament  of  me  John  Kidd  of  Liverpool,  in  the  county 
of  Lancaster,  gentleman,  bearing  date  the  19th  day  of 
July  1830.  Whereas  I  have,  by  my  said  will,  devised  and 
bequeathed  all  my  real,  copyhold  and  leasehold  estates 
therein  particularly  mentioned,  and  all  my  personal 
estate  and  effects  unto  James  Lowe  and  William  Sia^ 
son  therein  named,  their  heirs,  executors,  administralon 
and  assigns,  upon  trust  to  sell  and  dispose  thereof  and  of 
every  part  thereof  that  should  be  saleable,  and  to  collect 
and  get  in  the  other  parts  thereof,  and  to  apply  the  moocj 
to  arise  from  such  sale  and  sales  as  therein  mentioned: 
Now  1  do  hereby  give  and  bequeath  to  Bridget  JBibbf  ff 
Widnes  in  the  county  of  Lancaster,  spinster,  in  connderst- 
tion  of  her  faithful  services  to  my  late  aunt  Ellen  PatriA 
and  myself,  the  sum  of  2,000/.,  which  I  hereby  direct  the 
executors  named  in  my  will  to  pay  to  her  within  six 
months  after  my  decease,  and  to  pay  the  duty  imposed 
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upon  legacicB  out  of  the  residue  of  my  said  estate  and  1845. 

effects :  and,  in  every  other  respect,  I  do  hereby  confirm 
my  said  will. 


By  the  second  codicil,  which  was  dated  the  lOth  of 
November  1832,  the  testator  revoked  the  appointment 
of  William  Simpson  to  be  an  executor  and  trustee  of  his 
willy  and  also  every  legacy  thereby  given  to  him. 

By  the  third  codicil,  which  was  dated  the  11th  of 
March  1834,  after  reciting  that,  by  his  will,  he  had  be- 
queathed 500/.,  to  Lowe  and  Simpson,  upon  the  trusts 
therein  mentioned  and  contained,  and  that  he  had  thereby 
also  devised,  to  them,  all  his  real  and  leasehold  estates, 
and  all  his  personal  estate  and  effects  not  by  him  therein- 
before given  and  bequeathed,  upon  certain  trusts  therein 
expressed  and  contained^  and  had  appointed  them  exe- 
cutors thereof;   and   that  Lowe  was  dead,  and  that 
Simpson  had  not  conducted  himself  to  his  satisfaction  : 
He  revoked  all  the  gifts,  devises  and  bequests,  in  his 
will  contained,  to  Simpson  as  one  of  the  trustees  of  his 
will  or  otherwise  howsoever,  and  also  the  appointment 
of  him  to  be  an  executor  of  his  will ;  and  he  gave,  de- 
Tiaed  and  bequeathed  all  his  real  estates,  and  all  his 
personal  estate  not  given  or  bequeathed  by  his  will,  to 
his  friends  John  North  and  Ambrose  Lace,  their  heirs, 
executors  See.  8cc.,  upon  the  trusts  in  the  will  expressed 
and  contained,  with  all  the  powers,  authorities,  and  in- 
demnities which  would  have  vested  in  Lowe  and  Simp^ 
won,  in  case  they  had  been  living  at  his  decease  and  that 
codicil  had  not  been  made;  and,  in  every  other  respect, 
he  confirmed  his  will,  and  ^ve  to  North  and  Lace  200/. 
each,  for  their  trouble  in  executing  the  trusts  of  his 
will. 
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ilft5.  "Hie  first  oodicQ  was  signed  but  not  attested.    Tbe 

two  cdha  codicils  and  tbe  will,  were  signed  by  the  tes- 
tator and  attested  by  three  witnesses. 

Some  time  after  the  20th  of  July  1834,  but  when  in 
particular  did  not  appear,  the  testator  made  another  tes- 
tamentary writing,  which,  like  his  will  and  three  codi- 
cils, was  in  his  own  handwriting,  but  was  without  dale» 
s^natore  or  attestation,  and  was  left  unfinished  by  him. 
It  was  as  fcdlows : 

**  This  is  the  last  will  and  testament  of  me  John  Kiiif 
late  of  Liverpool^  but  now  of  Roby  in  the  county  of 
Lameatter,  gentleman,  as  follows :  First,  I  direct  the 
pa3^ment  of  all  my  just  debts,  and,  particularly,  any  I 
may  owe  to  my  serrants  who  may  be  living  with  me  it 
the  time  of  my  decease,  my  Amend  and  testamealaij 
expenses  and  the  charges  of  the  probate  of  this  my  will, 
out  of  my  personal  estate,  which,  I  confidently  hope^ 
will  be  much  more  than  suflSdent  for  that  purpose. 
Thea  I  give  and  bequeath,  unio  my  son,  WUliam  Kidi, 
the  sum  of  19/.  19s.,  io  be  paid  to  him  toithm  tern  dajf$ 
after  my  decease.  I  also  give  and  bequeath  unto  Bridgd 
Bibbjf,  my  present  servant^  if  Ae  thall  bein  u^  sermot 
at  the  time  of  my  decease,  the  sum  of  600  L  ;  and,  to  my 
servant,  Joseph  Ratcliffe,  if  he  shall  be  in  my  service  it 
the  time  of  my  decease,  the  sum  of  600/.,  to  be  paid  ts 
each  of  them  at  the  end  of  nine  calendar  months  nest 
after  my  decease^  free  and  ckar  from  any  duty  nam  $r 
hereafter  to  be  imposed  upon  legacies;  which  duty  I 
direct  and  authorize  my  executors  hereinafter  named, 
to  pay  out  of  my  personal  estate.  I  give  and  bequeath, 
unto  my  fiiends  Ambrose  Lace  and  my  partner  WHSsm 
Eaton,  both  of  Liverpool  aforesaid,  gentlemen,  the  sam 
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of  3002,  each ;  and^  to  the  said  William  Eaton,  aU  my  1845. 

law  books,  office  desks  and  stools  and  iron  bookcases,  and 
the  keys  thereto  respectively  belongingy  and  I  direct 
them  to  pay  the  legacy  duty  on  such  legacies  out  of  my         NoRrn 
perscmal  estate*    I  also  give  and  bequeath  unto  [*] 
my  gold  watch,    with  the  gold  chain,  seals  and  key 
appended  thereto,  to  be  delivered  to  him  free  of  legacy 
duty.     I  also  give  and  bequeath,  unto  such  of  my 
friends  whom  I  shall  name  to  attend  my  funeral  and 
who  shall  attend  the  same,  the  sum  of  192.  1.9s.  each, 
for  mourning :  and,  as  to  all  my  lands,  tenements  and 
hereditaments,  whether  real,  copyhold,  or  leasehold,  or 
of  whatsoever  other  nature  the  same  may  be ;  and  also, 
as  to  all  the  residue  of  my  personal  estate  and  effects,  of 
what  nature  or  kind  soever  and  wheresoever  the  same 
may  be,  over  which  I  have,  or,  at  the  time  of  my  de- 
cease, may  have  a  controlling  power  (and  I  do  hereby 
declare  that,  in  the  bequest  of  the  residue  of  my  per- 
lonal  estate  I  mean  to  include  whatever  property  I 
became  possessed  of  under  the  will  of  my  late  brother 
WiOiami  and  I  have  thought  it  necessary  to  make  this 
declaration  on  account  of  a  certain  person  having,  very 
impertinently  and  frequently,  reported  that  I  have  no 
pow^  to  dispose  thereof,)  imto  my  friends  the  said 
Ambrose  Lace  and  WHUam  Eaton,  their  heirs,  executors, 
administrators,  and  assigns,  according  to  the  nature 
and  quality  thereof  respectively,  upon  trust  that  they 
and  the  survivor  of  them  and  the  heirs,  executors^ 
administrators  or  assigns  of  such  survivor,  shall  and  do 
stand  seised  and  possessed  thereof  and  of  every  part 
thereof,  to,  for,  and  upon  the  several  uses,  trusts,  ends, 
intents,  and  purposes  hereinafter  mentioned,  expressed 
and  declared  of  and  concerning  the  same;  that  is  to 

*  Here  a  space  was  led  blank. 
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1845.  The  testator  died  on  the  4th  of  March  1835,  leaving 

'        ""        '      the  last-mentioned  testamentary  paper  unfinished  :  but 

^^^^  probate  of  it,  as  well  as  of  the  will  and  three  codicils,  as 

Kt    '  containing:,  toffether,  the  last  will  and  testament  of  the 

North.  &»     b  ' 

testator,  was  granted  to  North  and   Lace  m  August 
1845. 

The  testator's  brother,  Thomas  Kidd,  was  his  heir  and 
sole  next  of  kin. 

The  bill  charged  that  the  Defendant,  William  Kidd, 
(whom  the  testator  described,  in  his  will,  as  his  son) 
was  entitled  to  the  legacy  of  10/.  19 s.  given  him  by  the 
unfinished  testamentary  paper,  and  not  to  the  legacy  of 
20/.  given  him  by  the  will:  that  Bridget  Bibbjf  yv^B 
entitled  only  to  the  legacy  of  500  /.  bequeathed  to  her  by 
the  unfinished  testamentary  paper,  and  not  to  the  legacy 
of  2,000  /.  given  her  by  the  first  codicil,  nor  to  the 
legacy  of  5  /.,  which  she  claimed,  under  the  will,  as  one 
of  the  testator's  female  servants  living  with  him  at  his 
decease. 

In  pursuance  of  the  decree  at  the  hearing,  the  Master 
reported  that  Bridget  Bibby  was  the  only  female  servant 
of  the  testator  who  was  in  his  service  at  his  decease:  that 
the  legacies  of  10/.  19f.,  500/.  and  300/.  given  by  the 
unfinished  testamentary  paper,  to  William  Kidd,  Brid- 
get  Bibby  and  Ambrose  Lace,  were  so  given  in  substi- 
tution, respectively,  for  the  legacy  of  20/.  given  to  Wil- 
liam Kidd  by  the  will,  the  legacy  of  5  /.  thereby  given 
to  Bridget  Bibby,  as  one  of  the  female  servants  of  the 
testator  living  with  him  at  his  decease,  the  legacy  of 
2,000/.  given  to  her  by  the  first  codicil,  and  the 
legacy  of  200/.  given  to  Ambrose  Lace  by  the  third 
codicil. 
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Bridget  Bibby  excepted  to  the  report,  insisting  that 
the  Mauler  ought  not  to  have  so  found,  but  ought  to 
have  found  that  the  legacy  of  500/.  given  to  her  by  the 
unfinished  paper,  was  cumulative  or  in  addition  to  the 
legacies  of  5/.  and  2,000/.  given  to  her  by  the  will  and 
first  codicil,  or  to  one  of  them. 

Mr.  James  Parker  and  Mr.  Freelingf  in  support  of 
the  exception : 
First,  the  instrument  on  which  the  question  arises,  is 
incomplete;  and,  in  that  respect,  this  case  differs  from 
Hemming  v.  Gurrey  (a)  and  The  Aiiorney-general  v. 
Harley  (6),  which  will  be  relied  on  in  support  of  the 
report.  A  legacy  given  by  an  instrument  which  the 
testator  has  left  unfinished,  can  not  be  held  to  be  a  sub- 
stitution for  a  legacy  of  greater  amount  given  by  a  prior, 
perfect  instrument ;  for  non  constat  that  the  testator,  if 
he  had  completed  the  instrument,  might  not  have  made 
some  further  provision  for  the  legatee. 

Secondly,  the  legacies  given  to  Bridget  Bibby  by  the 

will  and  first  codicil,  difier,  not  only  in  amount,  but  in 

several  other  respects,  from  the  legacy  given  to  her  by 

the  unfinished  paper.    The  5/.  given  to  her  by  the  will, 

is  expressed  to  be  for  mourning,  and  the  2,000  /.  given 

her  by  the  codicil,  is  given  absolutely;  but  the  500/. 

given  her  by  the  unfinished  paper,  is  not  given  for  any 

particular  purpose,  and  is  subjected  to  the  condition  of 

her  being  in  the  testator's  service  at  his  death.  No  motive 

is  expressed  for  giving  her  the  500  /. ;  but  the  2,000  /.  is 

expressed  to  be  a  reward  for  her  faithful  services  to  the 

testator  and  his  aunt.    The  500/.  is  directed  to  be  paid 

at  the  end  of  nine  months,  the  2,000/.  within  six  months 

after  the  testator's  death. 

(a)  2  Sim.  &  Stu.  311 ;  and  1  Bligh,  N.  S.479. 

{b)  4  Madd.  263. 
Vol.  XIV.  k  k 
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1845.  Thirdly;  in  every  case  in  which  the  question  is  whe- 

ther legacies  are  intended  to  be  cumulative  or  substi- 
tutional, the  presumption  is  that  the  testator  intended 

jj  "'  the  legatee  to  take  everything  that  is  given  to  him, 

or,  in  other  words,  that  the  testator  meant  what  he  has 
expressed;  and  the  onus  of  showing  the  contrary  lies 
on  those  who  resist  the  claims  of  the  legatee.  Strong  v. 
Ingram  (c) ;  Suisse  v.  Lord  Lowther  (d). 

Mr.  Stvart  and  Mr.  Tilloison,  in  support  of  the 
report : 
The  testamentary  paper  affords  internal  evidence  that 
the  testator  intended  it  to  be,  not  an  addition  to,  but  a 
substitution  for  his  will  and  codicils ;  and,  therefore,  the 
legacy  given  to  Bridget  Bibby,  was  given  in  suiistitu- 
tion  for  the  legacies  given  to  her  by  the  will  and  first 
codicil.  The  Attorney-general  v.  Harky  (e).  Hurst  v. 
Beach  (/).  The  testator  could  not  intend  that  his  debts 
should  be  paid  twice,  or  to  give  the  furniture  of  his 
office  and  his  watch  and  seals,  to  two  difl'erent  persons ; 
nor  could  he  intend  to  make  two  gifts  of  his  resi- 
duaiy  estate.  The  Duke  0/  St,  Albans  v.  Beauclerk  (g), 
Coote  V.  Boyd  (A),  Hooley  v.  Hatton  (i),  Fraser  v. 
Byng  (k). 

It  was  said  that  the  legacies  given  by  the  testamentary 
paper,  must  be  held  to  be  cumulative,  because  the  instru- 
ment by  which  they  are  given  is  incomplete :  but,  if 
that  instrument  affords  internal  evidence  that  it  was 
intended  to  be  a  substitution  for  the  prior  instruments, 
the  gifts  which  it  does  contain,  must  be  held  to  be  sub- 

(c)  Ajiie^  Vol.  VI.  p.  197.  (A)  2  Bro.  C.  C.  521. 

{d)  2  Hare,  424.  (2)  2  Dick.  4G1 ;     and    1 

(e)  4  Madd.  2G3.  Bro.  C.  C.  390,  note. 

(,/)  />  Madd.  351.  (X)  1  Russ.  &  Myl.  90. 
{g)  a  Alk.  G3G, 
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stitutions  for  the  gifts  in  the  perfect  instruments,  unless  1845. 

they  are  mentioned,  expressly,  to  be  additions  to  those 
gifts :   Jackson  v.  Jackson  (/)• 


Mr.  Wakefield  and  Mr.  Koe  appeared  for  the  exe- 
cutors, but  were  not  heard. 

Mr.  Parker  replied. 

The  Vice-Chancellor  : 

I  will  not  decide  this  case  until  I  have  ascertained, 
from  the  Registrar's  Book,  whether  the  last  of  the  tes- 
tamentary instruments  in  Hemming  v.  Gurrey  and  in 
The  Attomey-ffeneral  v.  Harley,  were  complete  instru- 
orients  or  not. 


*  Tlie  judgment  has  been  affirmed.  See  2  Phill.  91.  In 
the  report  of  the  appeal  there  is  a  typographical  error,  which 
il  seems  iaiportant  to  notice.  The  testator  is  there  stated 
to  have  died,  not  in  1835,  as  he  did,  but  in  1839:  so  that 
the  unfinished  paper  might  have  been  made  either  on  or 
after  the  1st  of  January  1838.  If  it  had  been  so  made,  it 
irould  have  been  wholly  void,  as  behig  unsigned  and  unat- 

K  K  2 
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The  Vicb-Chancellor: 

I  have  looked  at  Hemming  v.  Gurrey  and  The  Attar-  g.^],  ^prii. 
ney-general  v.  Hurley  in  the  Registrar's  Book,  and  have 
ascertained  that  the  last  testamentary  instrument  in  each 
of  those  cases,  was  an  imperfect  instrument.  I  have 
read  over  also  the  report  of  Jackson  v.  Jackson ;  where 
it  was  held  that  the  testamentary  schedule,  though  in- 
complete, revoked  all  the  legacies  except  those  given  by 
itself.    That  case  seems  to  be  precisely  in  point 

Exception  overruled*. 
(0  a  Cox,  35. 
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iR45=  Bt  tbe  crfer  <m  fortiia  directiooR,  the  will  and  codi- 

^^  AyrlL      ^^  ^  ^^^  ^^  ^^  itntJmriifA  testuneotuy  paper,  were 
^  treaiied  ai^  operK&re  manuDents,  except  as  to  the  legi- 

^  €Xf^  wfaidi  bad  beoa  expratbf  leroked  and   the  tOL 

pvem  to  WdSmm  Kidd^  the  ^2.  and  1,000/.  given  to 
Briigfi  Biibjf^  and  die  IMl.  given  to  Amdnxne  Lact. 
It  dfclarui  tiie  ^leafic  bMjiiest  of  the  testatoc^s  gold 
wwsxAl,  cbain  &c  made  fa^  the  will,  and  the  dense 
ilbcTtSby  made  of  one  soietj  of  the  copyhold  estate  at 
Hldao;  caDfd  ibe  Ifmi  flali;  not  to  be  reroked ;  and 
ordered  ibe  tffBtitor''s  real  estates,  remaining  unsold,  to 
be  sold,  and  tbe  Mmittr  to  oompnte  sabaequent  intere^ 
GO  ibe  siiin§  meouooed  in  the  third  scbednle  to  his 
report;  ooe  of  which  was  74/L  17s.  9dL,  doe  to  WilBm 
Kidd  in  Kispect  of  tbe  MOl.  directed,  by  the  will,  to  be 
paid  to  him  by  balf^reariy  payments  of  Ml. — Reg. 
Lib.  A.  1844,  lb.  1M9. 

tested,  and  could  not  have  been  admitted  to  probate.  &r 
7  \I11L  4  &  1  Vict,  c  s6,  ft.  9. 

It  appevst  by  the  order  oo  fimher  directions  in  the  case 
reported  aboie,  that  the  Tm-CkaMceUor  did  not  follow  the 
dt<3fuofi  in  Jackum  v.  /«dbo»,  to  its  fall  extent,  altbottgk 
he  considered  it  to  be  in  point.  For  the  decree  in  that  case, 
declared  that  the  legadcs  ghen  by  the  testamumtary  idudmk 
omly^  were  to  take  place  and  be  paid.  So  that  the  Plaiotiii 
Grr^orjif^  ^mrika^  Georgt,  Mary  and  HarrUt^  and  all  tbe 
other  persons  to  whom  legacies  were  given  bj  the  will  oolj, 
took  nothing. 

See  Brme  v.  Fcrrier^  arnte^  Vol.  Vll.  p.  549,  note. 
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SLOMAN  t>.  THE  GOVERNOR  AND  COMPANY    ,845 : 
OF  THE  BANK  OF  ENGLAND  and  CHRIS-  8th,  loth.'nUi, 

TOPHER  PICARD,  who  was  proved  to  be  out  of     ,2,h*March. 

the  Jurisdiction.  " y        * 

Jurisdiction. 

I  Jennie 

N  October   1827,  the  sum  of  6,250  /.  four  per  cent       of  England. 

stock,  which  was  afterwards  converted,  by  11  Geo.  4  &         Forgery. 

1  Will.  4,  c.  13,  into  3  /.  10  s.  per  cent  was  transferred      ^^^^I^^jJ^^ 

into  the  names  of  the  Plaintiflri2o6^^  Hillman,  oiLyme  

HfffWf  solicitor,  and  the  Defendant  Christopher  Picard,  ^°®  ®^  ^^^ 

of  London,  hnen-draper,  upon  certain  trusts  for  the  be-  sum  of  stock 

nefit  of  the  Plaintiffs,  John  Hloman,  of  Wick,  in  Hamp'  sold  it  out  under 

shire,  and  Louisa  his  wife.     Mrs.  Sloman  was  Mr.  Hill^  a  ponrer  of 

attorney,  to 
man's  sister,  and  Mrs.  Picard  was  Mr.  Sloman'%  sister,     which  he  had 

forged  the  sig- 
nature of  his 
Picard  received  the  dividends  of  the  stock  and  re-  co-trustee, 

mitted  them,  from  time  to  time,  to  Sloman,  down  to  the  and,8ome  time 

,      ^  -  attenvards, 

6th  of  January  1841,  absconded. 

Held  that  the 

On  the  22d  of  February  1841,  Sloman,  who  had  be-  i^qS^tm  com 
come  suspicious  that  Picard's  affairs  were  going  wrong,  pellable,  in  a 
in  consequence  of  a  cheque  for  300  /.,  which  Picard  had  ^^^'^  of  equity, 
sent  him,  having  been  dishonoured,  went  to  London  ^ioq"^  in  the 
and  called  on  Picard',  but,  on  being  told  that  Ptcare?  name  of  the 
was  confined  to  his  bed  and  too  ill  to  see  any  one,  he  ^'  ^^  ^^^^  ^* 
left  the  house.     He  then  went  to  Mr.  Taylor,  Picard*s 
stockbroker,    who  informed  him,  in  answer  to  an   in- 
quiry which  he  made  respecting  the  stock,  that,  by  Pi- 
card's  direction,  part  of  it  had  been  sold  out  in  June  and 
the  remainder  in  July  1839,  under  a  power  of  attorney. 
Sloman  appearing  to  be  surprised  at  this  information, 
Taylor  asked  him  if  there  was  anything  wrong  in  the 
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^iit^  tTBBs&ctKsi ;  lo  vliick  ht  repfied  that  be  did  not  under* 

fiumc  ju  and  vcvid  vnle  to  Hilhmwm  oa  the  subject.  He 
wrmt  ic«  Htthmmm  acxsHdinglT ;  mod  then  retoFDed  to 
Ins  bcmsie  in  HjOBftUrt ;  vhere  he  told  his  uiimarned 
sister  iwiKK  sfiemvds  went  to  Ldmdhm  with  hiniy  to 
▼isit  Mr.  find  Mrs.  PioariX,  thmt,  as  he  had  stated  to 
iHlamcJk^  he  was  j^yebeaOTe  that  Pioard  had  oom- 


suxifiC  k  ibc^Tcrr  an  the  Ba&k. 


Oc  diedftiii  of  Fdknarrhe  iHamtd  to  LomdoMms- 
dnBrnmed  br  his  ssaer  and  ERUmuu  Tlie  latter  went, 
wsi:  Nia^  SlflSHnu  to  Kovif  s  hoase ;  bat,  oq  being  told 
liiia  PiTwi  nas  too  dl  ac»  see  any  one,  be  went  amy. 
Sftur&%^ afieswavd^, beaBJ  S'lawgi called  oaH.Aminmf 
«^  wiE^  an  nmiaaii  fiicBd  of  Pietad'Sy  and  Hillmm 
d^a  i«id  liiat  be  sm  <»9^  ^  solictor,  launediatelf , 
ioribe  lan^irae  rff  iwuujdiag  respectiE^  the  stodL.  He 
us%c  Si/naoi  Bexi  weot  to  Ttyiar^  who  coainianicatBd  to 
t^KUL  kl i^piracuiaisrdfttii^  ID  tbe  sale  of  the  stock; 
louU  .iL  Siamum  h^nwmz  cossidaaUe  anxie^,  Taykr 
j^air  askftc  mbAber  these  was  anjthii^  amiss  in  the 
trioisa^cirfE;  ^  x:  mbicii  Hiiimam  replied  that  there  was; 
^102  iha:  lie  W2«died  Teptar  ncc  to  say  anything  aboat  it 
Wi  jtTf^sts*xR  ^  a$^  br  inoald  ^  wifib  Tmj^hr^  at  ten  o'clock 
nr  titf  i<iljc>w]it£  moniii^.at  mbjch  tone  the  Bank  (which 
«:a<^  ibfOi  cj^iB<ic>  wraud  be  opea,  aod  inquire  whether 
sr.x  ^-d^ion  :i  ibe  $aock  bad  been  lepiaoed. 

jtaurrwu.  ijwr  Ik  imerriev  wkb  Stammm  and  £i/f- 
nu»9.^  wtofi  TO  P^ccrd'<.  boase^  and  toU  him  that  a  wif' 
nuTi:  vc  bi<  appsx^ieasioa  ior  iixrs^etx^  eithef  wis  or 
mvuJc  Sr«  sbtcitT^  nn;  a£aui:Bt  bim,  and  advised  kim  io 
ift&YY  b.aii^ :  wbKtk  be  did«  axid  went  to  Amdrocf^ 
hcitssK .  «>voe  bf  iuy^d  ib&i  Bi£:b%  and  went  awaj 
<va3*i>  ra;  xbc  iMb  o4  F<*i4vaiy.     la  the  evening;  of  the 
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24thy  Sloman  called  upon  Andrews,  and  Andrews  then  1845. 

lold  him  that  Picard  was  in  the  house;  but  he  went  '^        ' 
away  without  seeing  Picard.    On  the  following  morn-        Slomah 
ing,  Andrews  told  Sloman  that  Picard  had  left  his  house  „  '^' 

IjAN  k 

very  early.     At  ten  o'clock  in  the  same  morning,  Taylor         ^         ^^ 
and  HiUman  went,  together,  to  the  Bank ;  and  ascertained 
that  the  stock  had  been  sold  out  and  no  part  of  it  replaced. 
Whereupon  Hitlman  said,  to  Taylor^  that  he  had  not 
authorized  the  sale  of  the  stock,  nor  executed  any  power 
fur  the  sale  of  it.     Taylor  ihen  urged  him  to  make  those 
facts  known  to  the  Bank :  to  which  Hillman  replied 
that  he  would  call  again,  on  Taylor^  in  the  course  of  the 
day,  for  that  purpose ;  but  that  he  would,  first,  consult 
his  town  agents,    Messrs.    Tooke,    on  the    business. 
Messrs.  Tooke  advised  Hillman  to  give  the  Bank  notice 
to    replace  the  stock,  and  undertook  to  prepare  the 
notice.     Afterwards,  Sloman  and  Hillman  called  again 
upon   laylar;    but  finding   him  engaged,   they   went 
away,  saying  they  would  call  again  ;  they  did  not,  how- 
ever, return. 

Early  on  the  27th  of  February,  Picard  left  England, 
in  a  Hamburgh  steam-boat. 

About  eleven  o'clock  on  that  day,  Taylor,  in  con- 
sequence of  Hillman  not  having  returned  on  the  pre- 
ceding day,  informed  the  Governor  of  the  Bank,  for  the 
sake  of  his  own  character,  that  Picard  had  sold  out  the 
stock  under  a  forged  power  of  attorney.  In  the  after- 
noon, Hillman^  who  had  then  obtained  the  notice  from 
Messrs.  Tooke,  went  to  the  Bank  with  Taylor ^  and 
delivered  it  to  the  Chief  Accountant;  and,  after  inspect- 
ing the  power  of  attorney,  they,  by  the  Governor's 
desire,  went,  to  the  Mansion-house,  with  the  Bank 
solicitor,  and  made  depositions,  upon  which  a  warrant 
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1845.  was  issued   for  apprehending  Picard.     The  officer  to 

whom  the  warrant  was  delivered,  was  unable  to  find 
^^^  Picard;  and,  consequently,  it  was  never  executed. 

Bank 
OF  Enolahd.  The  Bank  having  refused  to  replace  the  stock,  be- 
cause :  ^'  under  all  the  circumstances  of  the  case,  and, 
particularly,  cqmidering  the  conduct  of  the  parties  in 
reference  to  PicardCs  escape^  they  did  not  consider  them- 
selves liable  to  do  so,"  and  the  Plaintiffs  having  been 
advised  that,  as  the  stock  was  standing  in  the  joint  names 
of  Hillman  and  Picard,  the  former,  alone,  could  not  bring 
any  action  at  law  against  the  Bank,  and  that  the  only 
remedy  was  a  suit  in  equity,  the  bill  was  filed  stating 
that,  when  the  warrant  was  issued,  the  Plaintiffs  verily 
believed  that  Picard  continued  at  his  house,  confined  to 
his  bed  by  severe  illness ;  but  they  had  been  since  in- 
formed that  he  had  then  embarked  on  board  some 
vessel  for  the  Continent,  where  he  arrived,  and,  as  they 
had  been  informed  and  believed,  still  remained ;  that 
the  Plaintiffs  were  not  nor  was  either  of  them  privy  to 
his  escape,  and,  even  if  they  had  been,  that  the  Bank 
would  not  have  been  released  from  their  liability  to 
replace  the  stock;  and  that  the  Bank  had  received, 
from  the  Government,  the  monies  for  payment  of  all  the 
dividends  accrued  on  the  6,250/.,  3/.  IO5.  per  cents, 
according  to  the  provisions  of  the  Act  of  Parliament 
relating  to  that  stock ;  and  praying  that  they  might  be 
decreed  either  to  replace  the  capital  or  to  pay,  to  Hill- 
man,  the  value  of  it,  and  also  the  amount  of  the  divi- 
dends from  the  6th  of  January  1841  ;  and  that  a  new 
trustee  might  be  appointed  in  Picard^s  place. 

The  Governor  and  Company,  in  their  answer,  said 
they  did  not  believe  that  the  Plaintiffs,  up  to  the  time 
when  the  warrant  was  issued,  believed  that  Picard  con- 
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tinued  in  his  house,  confined  to  his  bed  by  severe  illness,  1845. 

or  that  the  Plaintiffs  had  been  since  informed  that  he 
had  embarked  for  the  Continent  at  the  time  mentioned  in        Alomar 
the  bill  or  at  any  other  time :  that,  in  declining  to  take  Bank 

into  consideration  HiUman's  claim  to  have  the  stock  re-  qp  England. 
placed  and  the  dividends  thereof  paid  to  him,  the  De- 
fendants were,  in  part,  influenced  by  their  belief  that  he 
and  Sloman  had  been  privy  to  Picard's  escape,  and  had, 
improperly  and  with  a  view  to  favour  such  escape,  de- 
layed to  give  the  Defendants  information  of  the  forgery : 
that  they  believed  that  Sloman  and  Hillman  were  in- 
formed of  the  particulars  and  circumstances  of  the  case, 
on  the  23d  and  24th  of  February  1841  respectively : 
that,  by  reason  of  Picard  having  absconded ,  any  effec- 
tive  remedy,  by  the  Defendants,  against  him  was  lost ; 
and  they  believed  that  Sloman  and  HiUman  delayed 
giving  them  information  of  the  particulars  of  the  case, 
in  order  to  enable  Picard  to  withdraw :  that  they  could 
not  set  forth,  save  as  thereinbefore  appeared,  whether 
the  Plaintiffs  or  either  of  them  were  privy  to  Picard's 
escape ;  but  they  submitted  that,  if  that  fact  should 
appear,  it  would  operate  to  release  them  from  their  lia- 
bility (if  any)  to  replace  the  stock  and  to  pay  the  divi- 
dends. They  admitted  that  they  had  received,  from  the 
Government,  monies  for  the  payment  of  all  the  dividends 
accrued  on  the  6,250  /.  stock ;  and  they  said  that  they 
had  paid  all  such  monies  to  the  several  persons  in  whose 
names  that  sum  had  stood,  from  time  to  time,  in  their 
books. 

Sloman  and  Hillman,  in  their  answer  to  a  cross-bill  of 
discovery  filed  against  them  by  the  Bank,  denied  that 
they  were  privy  to  PicarcTs  escape,  and  said  that,  until 
the  28th  of  February  1841,  they  did  not  know  that  he 
had  left  or  was  capable  of  leaving  his  house ;  and  Slomtm 
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lis 45.  milled  that  the  infbrmatioo  received,  by  him,  on  the 

'  '     eTeoing  of  the  Sath  of  Fehmary,  that  Picard  was  then 

btoMAS        ^  Amdmns  house,  made  no  impressioa  upon  him»iiid 
that  he  did  not  coinmanicate  it  to  HiUman. 

•r  E»^i.A!iD.       ^j^  B^hell.  Mr.  Koe,  and  Mr.  Follelt,  for  the  Plain- 

till^  said,  first,  that  there  was  nothing  in  the  evidence 
oa  behalf  of  the  Bank,  which  justified  a  suspicion  that 
the  Plaintiffs  connived  at  or  were  even  privy  to  Picardi 
escape ;  and  that,  if  those  facts  had  been  established,  the 
Bank  would  still  have  been  liable  to  the  demand  made 
by  the  bill.  Davis  v.  TAe  Battk  of  England  (a) ;  Cok 
r.  Tke  Hajnk  of  Emgtamd  (b) ;  Stome  v.  Marsh  (c) ;  Es 
parte  BoUamJ  (d) ;  Utrme  v.  BoUand  (e). 

Secondly,  that  the  KfadntiflTs  had  no  remedy  except  in 
equity  ;  for,  if  an  action  had  been  brought,  it  must  hare 
betfn  brought  in  the  joint  names  of  HUlmoH  and  Pkard; 
and  the  transfer  made  by  the  latter,  would  have  been 
a  bar  to  it. 

Mr.  Jamfs  Parker  and  Mr.  Soumdell  Palmer,  f« 
the  Governor  and  Company  of  the  Bank  : 

Shmau  and  HillmoH  abstained,  for  nearly  a  we^ 
f rv>m  gi%  ing  notice  of  the  forgery  to  the  Bank,  in  order 
to  enable  Picard^  who  was  Siomau's  brother-in-law,  to 
escape  :  and,  that  being  so,  they  have  forfeited  their  right 
to  have  the  stock  replaced.  On  the  22d  of  Febmanr^ 
Siomati  came  to  town;  and,  after  going  to  PfautTs 
house,  he  went  to  the  office  of  Mr.  Taylor^  who  was 
PicurtT^  stockbroker.  Taylor  told  him  that  the  stock 
had  been  $oId  out,  by  Picardy  mider  a  power  of  atto^ 

(a)   «    Bing.    393;     aod         (c)  6  Bam.  k  Crwi-Sji. 
5  Barn,  t&c  Crvsik  185.  {d)  Mont.  &  Mac.  315. 

(^)  10  AdoL  &  £1L  437.  (c)  Rjan  &  Mood.  371. 
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Slomav 

V. 


ney;   and  then  produced  his   books,  from  which  it  1845. 

appeared  that  Picard  had  acted  in  the  sale  not  only 
in  his  own  right,  but  as  the  attorney  of  Hillman.  From 
the  moment  that  Sloman  saw  Taif tor's  books,  he  must  ^  "'. 

have  come  to  the  conclusion  that  Picard  had  committed    ^^  Ekgland. 
a  forgery.    And  that  he  did  come  to  that  conclusion  is 
beyond  all  doubt ;  for,  in  the  letter  which  he  wrote  to 
mUmwi,  he  said  he  supposed  that  Picard  must  have 
forged  HiUman's  name  :  and,  on  his  return  to  his  house 
in  Hampshire,  he  told  his  sister  that  he  was  apprehen- 
sive that  Picard  had  committed  a  forgery  on  the  Bank, 
and  that  he  must  go  to  London  again,  to  investigate  the 
matter. 

Accordingly,  on  the  25th  of  February,  Sloman  re- 
turned to  London  accompanied  by  his  sister  and  Hill" 
man ;  and  between  nine  and  ten  o'clock,  after  Hillman 
had  left  Miss  Sloman  at  Picard^e  house,  he  and  Sloman 
vfent  to  AndrewSj  an  intimate  friend  of  Ptcarrfs;  and, 
after  communicating  to  him  all  the  particulars  relating 
to  the  sale  of  the  stock  which  Sloman  had  learnt  from 
TaylcTj  Hillman  said  that  he  must  employ  a  solicitor 
for  the  purpose  of  proceeding  respecting  the  stock.     In 
consequence  of  which  Andrews  went  to  Picard,  and  told 
him  that  a  warrant  either  was  or  would  be,  shortly, 
issued  against  him,  for  forgery,  and  advised  him  to  leave 
home.     Picard  accordingly  left  his  house,  and  went  to 
Andrews's  and  slept  there.     On  the  same  day,  but  not 
until  after  the  Bank  had  closed,  Sloman  and  Hillmwi 
called  on  Taylor',  and   Taylor,  after  showing  them  the 
entries  in  his  books  respecting  the  sale,  asked  if  there  was 
anything  amiss  in  the  transaction  ;  to  which  Hillman  re- 
plied that  there  was  something  wrong,  but  that  he  wished 
Taylor  not  to  say  anything  about  it  at  present ;  and  that 
he  would  call  again  upon  Taylor,  about  ten  o'clock  on 
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zht,:^  tK  hes:  jitnmmc.  uai  £?•  -writ  hniL  id  i^  Buk,  to  ice 


:  re  TtK-  fttncK  Had 


J.iinu:  «vBr   r'ciitik  n*  "ZUt  ^vsnozii;.  .SJimsa  went  to 
^naraBu-    iinuK.  hii£   Xh^i^rb*  i^ks   tAid   hn  xktt 

cirmnxKCBiirs.   Tir  'nani  S2iijuui  and  HSBamoM  «var,  k 
-msr  BiMnivs:  ^r  -^  criH-^xiiL  At,  n^  lo  i^  tHoe  vtei 

^ipr   iisiipvsc  "nnc  Piara  coscaiBed    1 1  ■fim  nl  to  Ui 

ir-rc^  ">t»r  uu£  Si/JiwnL.  nus  F-Asar£  "had  jcA  his  kws 
venr  -pirrr  :il  i3iic  sirnnxc^    W^n  qooc3«skmi  wcnU 
UTT  nu  irrwt  irmK  ^uc  iil{:nuffinpex«oqpc  that  Pitari 
imr  li^fiennfifi ''     li  £:cs  3i:«  dsttactlj  appear  tkl 
Sumun  f'sr  zsmnumDoaoi  v»  Aifcaas^  vkat   iarfigi 
iiiit  x:«Ji  Jnn :  iixn  t  if  uroosR&k  t&  ssppcne  that  kdil 
n.t  ii:  ^'-    Axmc  ifx  <?  ciciick.  we  hoi  HiSmmm  i^aia  M 
Taujr'i^  n&n^   1^  dm  «aJt.iEc«h«r,  to  the  Bmk; 
^ast  Tctiur  juour^  vtlHCIxr  aar  isai^  vpcr 
rhti  -M^ntf^  :i  BaJiMum  ama  P^ra^rf:  in  answer  to 
lif  w  utMiDsiL  ^  a  tdiesA.  that  the  saock  had  beet 
fca£  ■:v:im  *^^  dofi  diuc  anis  Bot  thai  aiiT  fninifT  it- 
nf^Titmr  -ZL  Uif  siunes^i  Htlfmmm  awi  PirarJ.    HMmOf 
en.  xiBcanc  laitt  lu  saxk  aricf  gone,  iaid  that  he  shoaU 
cvbisuj:.  wsit  l^  k:«il  ucss.  cb  the  bssiness^  and  e4 
u^Kiu  X  a  Tcifir^  3  the  ai^ervooa.    TIik  is  the  aixut 
c^  w^os  ruiSKC  a:  ctat  sAsmev,  vhich  TWfer  Hves  ia 
tftxs  exuusKTisi  i:c  ^le  Piuntifik.     Ia  his  exaaubitioi 
kr  Uii  Bifexlp  W  s&5^ :  "*  AIkw  txn  o^dock  on  Fiichj 
t3e  :M^  F^^csirr  IMI,  ERSUmm  called  at  mv  coam- 
?=c-^''*B£«-    He  azfd  luR»&«>»st  lotheBankcfEii^laBdy 
Asii  «i<«naiBcd  thtt  the  stiock  bad  been  sold  out  ts  1 
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had  represented,  and  that  there  was  no  sum  standing  in 
the  joint  names  of  Robert  Hillman  and  Christopher 
Picard.  Mr.  Hillman  then  stated  that  he  would  call 
again  upon  me,  in  the  course  of  the  day,  and,  at  the 
same  time,  added  that  he  had  not  authorized  the  sale  of 
the  stock,  nor  executed  any  power  for  the  sale  of  it. 
I  then  urged|  upon  him,  the  propriety  of  making  these 
fkcts  known  to  the  Bank ;  and  he  promised  to  call  upon 
me  again,  in  the  afternoon,  for  that  purpose.  He  ac* 
cordingly  came,  to  my  office,  about  two  o'clock  in  the 
afternoon  of  the  same  day,  accompanied  by  a  friend.  I 
was  engaged  with  a  customer  in  my  inner  room,  when 
they  came ;  and,  as  soon  as  I  had  completed  the  busi- 
ness with  my  customer,  I  went  out  into  the  front  room, 
and  found  that  they  had  gone  away,  leaving  word  that 
they  would  call  again  in  the  course  of  the  afternoon. 
Neither  of  them,  however,  returned  on  that  day." 


1845. 
Slomak 
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We  now  come  to  that  part  of  the  evidence  which  re- 
lates to  what  occurred  on  Saturday  the  27th  of  February. 
Andrews  says,  in  his  evidence,  that,  on  the  26th,  he  told 
Sloman  that  Picard  had  left  his  house  very  early  on  that 
morning,  but  did  not,  as  he  then  best  recollected,  say 
anything  as  to  where  Picard  went  to,  or  as  to  his  hav- 
ing escaped  out  of  England :  then  he  adds :  ''  I  have 
since  ascertained  that  Picard  left  England  early  on  Sa- 
turday the  27th  of  February  184 J,  by  a  steam  vessel  for 
Hamburgh* ^^  About  eleven  o'clock  on  that  day,  Taylor, 
in  consequence  of  Hillman  not  having  returned  to  his 
office  on  the  preceding  afternoon,  went  to  the  Bank,  and 

♦  Andretos  deposed  also  that  he  verily  believed  that  neither 

Sloman  nor  IliVman  were,  in  any  way,  privy  to  Picard'^ 

escape ;  and  Miss  Sloman  gave  evidence  to  the  same  effect, 

and  added  that  she  did  not  believe  that  either  of  them  heard 

of  Picard's  escape  before  the  Saturday  following. 


Slomam 
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1845.  communicated  to  the  Chief  Accountant  and  also  to  the 

Grovemory  all  the  circumstances  relating  to  the  trans- 
action^  and  stated  that  the  power  by  which  the  stock 
n  "'  had  been  sold  out^  was  pronounced ,  by  ffiibnan,  to  be  i 

OF  ICnoland.    ^^^^'y  '^y  Picard.    So  that  the  information  was  given 

to  the  Banky  not  by  either  Hillnum  or  Sloman,  but  by 
Taylor ;  and  as  Taylor  had  not  seen  Hillman  «nce  the 
morning  of  the  preceding  day,  Hillfnan  must  have  pro- 
nounced on  that  day,  the  power  of  attorney  to  be  a  for^trj 
by  PicariL  After  Taylor  had  given  the  information  to 
the  Bank  and  returned  to  his  office^  Hillman  called ;  and 
Taylor  urged  upon  him,  a  second  time,  the  propriety  of 
going  to  the  Bank ;  but  he  declined  to  do  so.  He  re> 
turned^  however,  to  Tatflor*s  office,  about  two  o'clock  in 
the  afternoon,  when  Taylor  urged  him,  a  third  time,  to 
go  to  the  Bank ;  and,  at  last,  he  complied,  and  commu- 
nicated, to  the  authorities  there,  all  the  circumsbuieei 
connected  with  the  sale  of  the  stock ;  upon  whidi  t 
warrant  was  obtained  against  Picarcf,  but  not  until  aiier 
he  had  effected  his  escape. 

We  submit  that  these  facts  amount,  at  the  least,  to 
misprision  of  felony,  on  the  part  of  Sloman  and  HiUmoM; 
and,  therefore,  that  a  Court  of  Equity,  which  alwajf 
requires  that  parties  who  ask  its  assistance,  shall  be  fiee 
from  all  blame,  will  not  interfere  on  their  behalf. 

Secondly,  we  contend  that,  if  the  conduct  of  the  Plain- 
tiffs had  been  wholly  free  from  suspicion,  they  wonW 
not  be  entitled  to  the  relief  which  they  ask.  The  cesttii- 
que  trust  are  Co-plaintiffs  with  the  trustee.  They  all 
sue  together:  but  there  was  no  privity  between  the 
Bank  and  the  cestuisque  trust :  nor  had  the  Bank  notice 
that  the  stock  was  subjected  to  any  trust.  The  Bank 
could  know  nothing  except  what  appeared    on  their 
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bookR,  which  was  that  Picard  and  Hill  man  were  the  1845. 

joint  owners  of  the  stock ;  and,  they  being  such  joint 

ownerSy  the  transfer  made  by  Picard,  was  good  as  to 

a  moiety  of  the  stock  :  but,  as  the  other  moiety  was  r.  '^' 

transferred  under  a  forged  power  of  attorney^  tlie  riglit    Qp  England 

to  it  is  unaffected  by  the  transfer;  and  as  that  right 

18  a  purely  legal  one,  it  must  be  enforced  in  a  court  of 

law.    Davis  v.  The  Bank  of  England. 

Thirdly,  there  is  not  only  no  equity  against  the  Bank, 
in  this  case,  but  there  is  a  substantial  equity  in  its 
favour;  for,  if  Picard  had  been  prosecuted  and  con- 
Ticted,  the  Bank,  if  compelled  to  make  good  the  loss, 
would  have  had  a  right  to  prove  (either  directly  or  in 
the  names  of  the  Plaintiffs)  the  amount  of  the  proceeds 
of  the  stock,  against  his  estate;  but  the  Plaintiffs,  by 
enabling  him  to  escape,  have  rendered  his  conviction 
impracticable,  and,  therefore,  have,  in  effect,  deprived 
the  Bank  of  that  right.  Marsh  v.  Keating  {f) ;  Stone 
V.  Marsh ;  Ex  parte  Bolland, 

Mr  Betkell  replied. 

The  VicB'Chancellor  : 

In  this  case,  which  I  have  heard  at  very  great  length, 
I  have  not  the  slightest  doubt  with  respect  to  the  situ- 
ation in  which  the  Bank  stands. 

The  liability  of  the  Bank  is  constituted  by  the  Act 
of  the  11  Geo.  4  &  1  Will.  4,  c.  13,  by  which  the 
fonr  per  cents  were  converted  into  three  and  a  half 
per  cents.  First  of  all,  certain  enactments  were  made, 
which  had  the  effect  of  giving  an  option  to  the  different 

(/)  I  Bing.  N.C.  198. 


480  CASES    IN    CHANCERY. 

1845.         proprietors  of  the  four  cents,  either  to  accept  the  same 

amount  of  stock  in  the  three  and  a  half  per  cents,  or 

Slomak        ^^  j^g  p^jj  ^^     rpjj^  ^^^  ^y^^^  provided  that  the  divi- 

Q   *  dends  of  the  newly  created  stock,  should  be  payable  at 

OF  Enolamd.   ^^^  Bank  of  England,  and  that  the  sums  for  the  pay 

ment  of  them,  should  be  issued  and  paid  out  of  the 
ConsoUdated  Fund.  I  notice  that  with  reference  only 
to  that  singular  ground  on  which  the  Court  of  King's 
Bench  rested  their  judgment  in  the  case  of  Davis  v.  The 
Bank  of  England,  when  it  was  heard  in  error ;  namely, 
that,  inasmuch  as  the  declaration  did  not  allege  that 
the  requisite  funds  for  payment  of  the  dividends  had 
been  supplied  to  the  Bank  by  tlie  Government,  there 
was  no  liability  on  the  part  of  the  Bank.  Now  it  seems 
to  me  that  every  Court  of  Law  ought  to  take  it  for 
granted  that  that  which  the  Legislature  says  shall  be 
done,  has  been  done  :  but,  however,  the  Court  of  Error 
was  satisfied  to  get  rid  of  any  difficulty  in  that  case)  by 
making  that  objection. 

The  10th  section  of  the  Act  provides  that  books  shall 
be  kept,  by  the  Bank,  in  which  the  names  of  the 
proprietors  of  the  new  stock  shall  appear.  Then  the 
13th  section,  as  I  understand  it,  has  made  it  the  duty  of 
the  Governor  and  Company  of  the  Bank  of  England 
to  keep  an  account,  in  books  to  be  provided  for  that 
purpose,  which  shall  show  eveiy  transfer  and  assign- 
ment which  is  made  by  parties  appearing  to  be  interested 
in  the  stock  in  question.  They  are  made,  if  I  may  use 
the  expression,  the  Parliamentary  book-keepers  of  this 
fund  ;  and  it  is  a  duty  which  they  owe  to  all  the  per- 
sons who  may  be  interested  in  the  fund,  so  to  keep  the 
account  as  that  it  may  distinctly  appear,  at  all  times, 
what  transfers  and  assignments  have  been  made.  And 
my  opinion  is  that  if,  at  any  time,  there  had  been  stock 
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t 

did  not  appear  (no  matter  from  what  cause)  to  be  stand- 
ing in  his  name,  A.  would,  primd  facie,  have  a  right  to 
say  :  ''  Let  the  account  stand  as  it  did  on  a  given  day."  Bank 

If  it  can  be  shown  that  A,  himself  has  transferred  the     qf  England. 
stock,  that  is  an  answer ;  but  the  Bank  account  ought 
to  be  kept,  with  regard  to  every  individual  who  ever 
appeared  as  a  stock  proprietor,  in  such  a  manner  as  to 
show  what  the  account  really  is. 

If  that  be  so,  it  follows,  as  a  matter  of  course,  that 
relief  may  be  had  in  equity ;  because  the  Plaintiff  in 
equity  has  to  allege  against  the  Bank :  "  you  are  bound, 
by  law,  to  be  my  book-keeper  in  respect  of  my  stock, 
and  to  show  me  the  true  account  of  it;  and  if  I  can 
show  that,  upon  a  given  day,  stock  stood  in  my  name, 
and  now  show  that  it  does  not  stand  in  my  name,  and 
I  have  not  authorized  the  transfer  of  it,  you  are  respon- 
sible to  me, — that  is  to  say,  you  must  make  the  account 
stand  as  it  ought  to  have  stood." 

This  appears  to  me  to  be  the  true  view  of  the  case; 
and,  according  to  that  view,  there  would  be  a  direct 
right  in  every  person  who  was  interested  in  the  stock  in 
question,  to  file  a  bill,  against  the  Bank  of  England,  to 
have  any  error  occasioned  by  the  Bank  corrected.  It  is 
observable  that  an  action  gives  a  remedy  circuitously 
only  ;  because  all  that  can  be  recovered  by  an  action  i$ 
a  certain  sum  of  money,  which  may  or  may  not  be  suffi- 
cient to  buy  a  fund  to  replace  the  stock ;  and  it  seems 
to  me  that  the  true  view  of  the  case  is  that  which  I  have 
taken,  and  which  is  formed  from  the  provisions  of  the 
Act  of  Parliament. 

And  I  further  think  that  the  view  which  I  have  taken 
is  a  complete  answer  to  the  argument  that,  where  the 
Vol.  XIV.  l  l 
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1845.  account  stands  in  the  names  of  two,  they  are  joint 

tenants,  and  each  of  them  may  transfer  a  moiety  of  the 
fund.     The  unsoundness  of  that  argument  is  apparent 
Bank  from  this,  that,  if  it  be  the  right  of  the  joint  tenant  to 

Of  England,    transfer  a  moiety  of  the  fund,  he  may  (supposing  the 

amount  of  it  to  be  1,000/.)  first  transfer  500/.  Then 
500/.  will  remain  in  the  names  of  himself  and  his  co- 
tenant;  and  he  may  transfer  a  moiety  of  that  500/.; 
and  so  lie  may  go  on,  transferring  moiety  after  moiety, 
until  the  remainder  will  be  less  than  any  assignable 
quantity.  Virtually  he  will  have  the  power  to  transfer 
the  whole ;  and  that  will  be  the  result  of  the  doctrine 
that  a  joint  tenant  of  a  fund  has  a  right  to  transfer  a 
moiety  of  it.  In  my  opinion,  however,  it  is  apparent, 
from  the  plain  language  of  the  Act  of  Parliament,  that 
the  transfers  were  to  be  made  by  the  parties  in  whose 
names  the  stock,  which  was  to  be  made  the  subject  of 
transfer,  stood. 

In  this  particular  case,  the  very  view  of  the  law  which 
I  take,  was  adopted  by  the  Bank  of  England ;  for  no 
transfer  was  made  except  on  the  production  of  that 
which  was,  apparently,  an  authority  of  the  two  joint 
tenants ;  but  it  turned  out  not  to  be  the  authority  of  the 
two ;  and  my  opinion  upon  the  statute  is  that,  therefore,  it 
wasa  nulhty  :  and  the  Bank  having  authorized  a  transfer 
which  they  ought  not  to  have  sanctioned,  are  themselves 
now  liable,  in  a  Court  of  Equity,  to  restore,  to  the  parties 
complainant,  the  stock  as  it  stood  immediately  before 
the  transfer.  I  mention  that,  because  the  pleadings  are 
raiher  singular  in  their  form ;  and  it  seemed  to  me  that 
there  was  some  sort  of  difficulty  as  to  how  the  relief 
should  be  given;  but  my  opinion  is  that,  if  the  stock  is 
decreed  to  be  replaced,  the  parties  have  only  to  ask  for 
the  dividends  from  the  time  when  they  were  last  received^ 
and  then  there  will  be  an  end  of  the  matter. 


Sloman 
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The  next  question  is:    Whether  there  has   been  a  1B45. 

sufficient  defence  made^  on  the  part  of  the  Bank? 
With  respect  to  that^  my  opinion  is  that  the  Bank  act 
meritoriously,  in  a  case  where  they  have  any  ground  Bank 

whatever  to  suspect  that  there  has  been  any  unfair  pro-  qf  Englan  d. 
ceeding,  if  they  so  manage  the  matter  as  to  produce  a 
fair  investigation  of  the  case.  I  do  not,  however,  think 
that  it  could  amount  to  much  by  way  of  defence ;  because, 
if  the  stock  had  been  improperly  transferred  by  the  act 
of  the  Bank  itself,!  should  like  to  know  what  subsequent 
misconduct  of  the  Plaintiff  could  deprive  him  of  his 
antecedent  civil  right*.  It  has  been  urged,  by  way 
of  defence  in  this  case,  that  the  Plaintiffs  have  lost 
their  right  by  some  supposed  subsequent  misconduct ; 
whereas  their  right  to  have  the  stock  replaced  did  exist 
at  the  very  moment  when  the  stock  was  parted  with  im- 
properly. How  their  subsequent  misconduct,  some  two 
or  three  years  afterwards,  when  it  became  a  question 
how  far  they  had  or  had  not  fully  discovered  the  impro- 
per act  which  had  been  practised  against  them — how  far 
that  can  affect  their  civil  right,  is  to  me  a  mystery.  But 
Btill  1  think  that,  in  a  suspicious  case,  the  Bank  acts 
meritoriously  by  the  public  in  having  the  circumstances 
investigated ;  and  a  regard  to  fair  dealing  requires  that, 
as  soon  as  the  criminal  conduct  is  discovered,  notice  of  it 
should  be  given  to  the  Bank. 

*  One  of  the  maxims  of  a  court  of  equity  is :  *'  He  that 
hath  committed  iniquity,  shall  not  have  equity,''  or,  in  more 
homely  language:  *'  A  suitor  to  a  court  of  equity  must 
come  with  clean  hands.'*  At  Law,  too,  a  Plaintiff  may,  by 
his  misconduct,  defeat  his  antecedent  civil  right :  '<  We  say, 
in  the  language  of  Lord  Mansfield  in  Bird  v.  Randal,  that 
whatever  will,  in  equity  and  conscience,  according  to  the  cir- 
cumstances of  the  case,  bar  the  PlaintiflT's  recovery,  may  be 
given  in  evidence  by  the  Defendant :  because  the  Plaintiff 
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But,  in  this  particular  case,  I  do  not  tliink  that  there 
has  been  any  improper  conduct  on  the  part  either  of 
Mr.  Sloman  or  of  Mr.  Hillman,  Mrs.  Sloman  appears  to 
have  had  nothing:  whatever  to  do  with  it.  Mr.  Sloman 
carae  back  with  Mr.  liillman  to  London,  ob  the  morning 
of  the  25th  of  February  1841.  He  wished  to  see  Mr. 
Taylor,  the  stockbroker  ;  and  it  appears  that,  on  account 
of  Mr.  Taylor  being  employed  as  a  juryman  on  a  trial 
at  Guildhall,  he  could  not  be  seen  until  ader  the  Bank 
was  shut.  Then  there  is  an  interview.  It  had  been 
suggested*  that,  possibly,  the  stock  might  have  been 
replaced  ;  and  I  think  that  it  was  a  sort  of  moral  duty 
on  Hillman  and  Sloman,  to  ascertain  whether  that  fact 
really  were  so  ;  because,  if  the  stock  had  been  replaced, 
every  proper  feeling  dictated  that  they  ought  not  to 
divulge  the  crime  which  had  been  committed,  when  the 
person  who  had  committed  it,  had  made  all  the  repara- 
tion which  was  in  his  power.  Then  it  appears  that, 
about  ten  o'clock  on  the  next  morning,  Mr.  Tayloty 
a  person  who  had  been  employed,  throughout,  in  the 
transaction,  and  who,  to  a  certain  extent,  was  a  servant 
of  the  Bank,  or,  at  any  rate,  an  agent  accredited  by  the 
Bank,  searched  the  books  of  the  Bank,  and  ascertained 
that  the  stock  had  not  been  restored.  What  is  then  done  ? 
Mr.  Hillman  said  he  should  go  an(i  consult  his  London 
agent.  lie  was  a  professional  man ;  and  he  was  the 
person  upon  whom,  in  the  eye  of  the  law,  the  forgery 
had  been  committed.  lie  went  to  Mr.  Tookc,  and  made 
a  representation  of  the  case.  What  exactly  passed 
between  him  and  Mr.  Tooke,  does  not  clearly  appear ; 
but  it  seems  that  Mr.  TooAe  advised  that  a  certain  notice 


must  recover  upon  the  justice  and  conscience  of  his  own 
case,  and  on  that  only."     Per  Best,  C.  J.,  2  Bing.  409. 

*  liillman  made  this  suggestion. 
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or  letter  should  be  drawn  in  his  of&ce,  and  be  delivered  1845. 

to  the  Bank  on  the  next  day.  Now  it  is  very  remark- 
able that,  when  the  next  day  came,  Mr.  Taylor,  who 
stood  in  the  situation  of  the  stockbroker  in  the  transac-  Bank 

tion,  who  could  not  fail  to  know  what  the  facts  were,     of  England, 
does  not  think  it  necessary  to  go  at  ten  o'clock  (although, 
on  the  day  before,  he  had  gone  at  that  hour,  in  order  to 
gee  whether  the  stock  was  re-invested)  ;  but,  according 
to  bis  own  account,  he  went  at  eleven  clock.   I  mention 
that  only  because,  if  hours  are  to  be  made  of  so  much 
importance,  of  how  little  importance  did    Mr.   Taylor 
think  the  hour  was.     Then,  in  the  afternoon  of  the  same 
day,  the  letter  was  taken  to  the  Bank,  and  informa- 
tion of  the  forgery  was  given.     Were  these  gentlemen 
to  run,  in  a  frantic  manner,  to  the  Bank,  with  a  story 
which,  perhaps,  would  have  been  unintelligible  ?    Were 
tliey  not  to  act  in  a  manner  which  would,  at  once,  give 
full  and  clear  information  to  the  Bank  ?  How  they  could 
well  have  done  otherwise  than  as  they  did,  I  do  not  see. 
Then  it  is  observable  that  there  is  not  a  particle  of  evi- 
dence to  show  that  either  of  them  had  any  communica- 
tion with  Picard,  so  that  it  can  be  said  that  either  of 
them  was  privy  to  or  assisting  in  his  escape.    The  whole 
of  that  seems  to  have  been  done  by  Mr.  Andrews,  who 
was  the  person  who,  in  the  language  of  the  law  with 
respect  to  an  accessor)'  after  the  fact,  received,  relieved, 
assisted  and   comforted  the  felon.     All  the  steps  that 
Hillman  and  Sloman  took,  were  directed  to  the  object  of 
ascertaining,  fully,  what  the  facts  were  with  respect  to 
the  forgery  which  was  suspected  to  have  been  committed, 
aud  with  respect  to  any  restitution  which  might  have 
been  made  of  the  property. 

It  seems  to  me  that,  in  a  case  like  this,  where  mispri- 
sion of  felony  is  alleged,  there  ought  to  be  sonic  strong 
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and  striking  ground  to  support  the  allegation,  and  that 
the  Court  ought  not  to  be  occupied,  hour  after  hour,  in 
sifting  minute  circumstances,  which,  after  all,  when  the 
mosaic  work  has  been  put  together  in  the  most  ingenious 
manner,  and  has  received  the  finest  polish  which  argu- 
ment can  give  it,  amount  to  no  more  than  that  there 
may  be  some  ground  for  suspicion.  But,  with  respect  to 
the  present  case,  I  must  say  that,  throughout  the  whole 
of  the  argument,  my  mind  did  not  receive  the  slightest 
impression  that  there  was  any  fair  ground  of  suspicion 
as  to  the  conduct  of  Mr.  Hillman  and  Mr.  Sloman. 
Therefore  the  defence  totally  fails :  and,  as  the  equity  is 
clear,  there  must  be  a  decree  that  the  Bank  do,  forthwith, 
replace  the  sum  of  6,250  /.,  three  and  a  half  per  centsy 
in  the  name  of  Hillman,  and  also  pay  to  him  the  amount 
of  the  dividends  from  the  5th  of  January  1841.  Upon 
the  mere  restitution  of  the  stock,  a  right  would  accrue,  to 
Mr.  Hillman,  to  receive  the  dividends  from  the  time  wheu 
the  stock  was  abstracted  ;  but  I  collect,  from  the  case, 
that  the  intermediate  dividends  were  paid  by  Mr.  Picard; 
for,  otherwise,  the  fraud  would  have  been  discovered 
long  before;  and,  therefore,  all  the  relief  that  can  be 
granted  is  the  restoration  of  the  stock,  and  the  payment 
of  the  dividends  which  would  have  been  received,  on  the 
fund,  subsequent  to  the  5th  January  1841. 


The  costs  of  the  suit  and  of  the  cross-bill  must  be 
paid  by  the  Bank. 
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COOKE  V.  TURNER. 

[See  antCf  p.  218.] 


1845: 
26th  Nov. 


Condition. 


TK^onanion. 
N  pureuance  of  an  order  in  this  Cause^  made  on  the       Forfeiture, 

<Jth  of  Novemher  1845,  the  following  case  was  stated  for  Hf]^' 

the  opinion  of  the  Barons  of  the  Exchequer  upon  the  Revocaiion. 

validity  of  the  clause  of  forfeiture  contained  in  the  will  

of  Sir  Gregory  Osborne  Page  Turnery  the  testator  in  -^^^     certain^ 

the  Cause.  benefits  to  his 

heiress  at  law, 

Sir  Gregory  Osborne  Page  Turner  was,  at  the  time  estates  re- 
of  his  death,  seised  of  divers  freehold  and  copyhold   voked  them, 

manors,  lands  and  hereditaments  for  an  absolute  estate  ^"    ^?^^«««f 
'  over,  in  case 

of  inheritance.     On  the  10th  of  December  1823,  he  was  she  should  dis- 

found,  by  inquisition  under  a  commission  of  lunacy,  to  P"^®  ^"®  ^"  ^^ 

be  of  unsound  mind,  so  that  he  was  not  sufficient  for  ^^  rnake  it,  or 

the   government  of  himself,   his  manors,   messuages,  should  not  con- 
lands,  tenements,  goods  and  chattels  ;  and  that  he  had     ^"^  '   j  Jf^^he 

been  in  the  same  state  of  unsoundness  of  mind,  from  the  trustees. 

I8t  of  July  then  last  past.  ,  "^^^  ^j'«^  '^^ 

*^  clause  of  revo- 

cation and  gift 
The  inquisition  and  the  finding  thereon  were  traversed  over,  was  valid. 

mt  the  instance  of  Sir  Gregory  Osborne  Page  Turner, 
and  the  traverse  was  tried  in  1826,  at  the  Summer 
assizes  for  the  county  of  Bedford;  and,  after  the  exa- 
mination of  numerous  witnesses,  the  jury  found  a 
verdict  in  favour  of  the  Crown;  thereby  establishing 
the  finding  of  the  inquisition ;  and  the  commission  has 
never  been  superseded. 

Sir  Gregory  Osborne  Page  lurner,  on  the  18th  June 
1841,  made  his  will,  in  the  following  words.: 

L  L  4 
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1845.  "  This  is  the  last  will  and  testament  of  me,  Sir  Gre^ 

gory  Osborne  Page  Turner,  bart.     I  give  and  devise  all 
my  manors,  lands,  tenements  and  hereditaments,  what- 
TuRNER         soever  and  wheresoever,  unto  the  Rev.  T/ieophUus  LtigA 

Cooke  and  the  Rev.  Lempster  George  Gregory  Dry  den 
and  their  heirs,  to  the  uses  and  lor  the  purposes  herein- 
after declared  '(that  is  to  say)  to  the  use  that  my  wife, 
Helen  Eliza  Page  Turnery  may  be  at  liberty  to  reside 
in  my  mansion-house  at  Battlesden,  if  she  shall  so  think 
fit,  during  her  life,  and  to  occupy  the  same  and  the 
garden  and  appurtenances  thereto,  free  of  rent ;  and,  in 
case  my  said  wife  shall  die  in  the  lifetime  of  my  daugh- 
ter, Helen  Elizabeth  Fryer,  the  wife  of  tlie  Rev.  Charles 
Gulliver  Fryer,  then  that  my  said  daughter  may  be  at 
liberty  to  reside  in  my  said  mansion-house,  if  she  shall 
so  think  fit,  during  her  hfe,  and  to  occupy  the  same  and 
the  garden  and  appurtenances  thereto,  free  from  rent ; 
and,  subject  thereto,  to  the  use  and  intent  that  the  said 
Theophilus  Leigh  Cooke  and  Lempster  George  Gregory 
Dryden,  tlieir  heirs  and  assigns,  may,  during  the  life  of 
my  said  daughter,  by  and  out  of  the  rents,  issues  and 
profits  of  my  said  hereditaments,  raise,  for  the  use  of 
my  said  daughter,  at  the  times  and  in  the  manner  here- 
inafter mentioned,  the  yearly  sum  of  2,000/. ;  and,  sub- 
ject thereto,  as  to  all  the  rents,  issues,  and  profits  of  my 
said  real  estates,  to  the  use  of  my  said  wife  and  her 
assigns  during  the  joint  natural  lives  of  herself  and  my 
said  daughter ;  and,  from  and  immediately  after  the  de- 
cease of  either  of  ihcm,  my  said  wife  and  daughter,  as 
to  the  whole  of  the  said  rents,  issues  and  profits,  to  the 
use  of  the  survivor  of  them,  my  said  wife  and  daughter, 
during  her  natural  life;  and,  from  and  immediately  after 
the  decease  of  the  survivor  of  them,  my  said  wife  and 
daughter,  to  the  use  of  the  first  and  every  other  son 
and  sons,  in  succession,  of  my  said  daughter,  one  after 
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another^  as  they  and  every  of  them  slmll  be  in  priority  1845. 

of  birth,  and  the  heirs  of  the  body  and  bodies  of  such     *        ^ 
son  and  sons,  successively,  lawfully  issuing ;  and,  for  de-  Cooke 

fault  of  such  issue,  to  such  and  the  same  uses,  upon  and        ^ 

^  ,         ,    ,  ,  Turner, 

for  such  and  the  same  trusts,  intents  and  purposes,  as 

are,  in  and  by  the  last  will  and  testament  of  my  late 
fiither,  limited  and  declared  of  and  concerning  the  lands 
and  hereditaments  thereby  devised,  and  of  which  I  am 
tenant  for  life  under  and  by  virtue  of  his  said  will. 
I  give  to  the  children  of  my  said  daughter,  if  any  such 
there  shall  be,  otlier  than  except  an  eldest  or  only  son, 
such  sums  of  money  as  hereinafter  mentioned,  that  is  to 
say," — 20,000  Z.  if  there  should  be  but  one  such  child, 
aOfOOO/.  if  two,  and  40,000  Z.  if  three  or  more  ;  the  por- 
tion of  each  child  to  be  paid  at  his  or  her  age  of  twenty-one 
years,  with  interest  at  &L  per  cent  per  annum  from  that 
time,  or  from  the  decease  of  survivor  of  the  wife  and 
daughter.  The  testator  then  directed  that  his  daughter's 
annuity  of  2,000  /.  should  be  paid  quarterly,  the  first 
payment  to  be  made  at  the  end  of  three  calendar  months 
from  his  decease ;  and  that  that  annuity  and  also  the 
whole  (in  die  event  of  his  daughter  becoming  entitled  to 
the  whole)  of  the  rents  of  his  real  estates  should  be  for 
her  separate  use :  and  he  further  directed  that  if  any 
question  or  doubt  should,  at  any  time,  arise  touching 
the  construction  of  any  part  of  his  will  or  the  perform- 
ance of  the  trusts  thereof,  or  the  right  or  interest  of  any 
person  under  the  same,  such  question  or  doubt  should 
be  referred,  by  the  trustees,  to  the  opinion  of  the  Attor^ 
ney-generalhi  the  time  being,  or  to  such  barrister-at-law 
as  should  be  recommended  by  the  Aitorney-generaL 

"  And  my  will  further  is  that,  if  my  said  daughter  or 
her  husband,  or  any  person  or  persons  in  her,  his,  their 
or  any  or  either  of  their  name,  or  upon  her,  his,  their. 
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or  any  or  either  of  their  behalf,  shall  dispute  this  iny 
will  or  my  competency  to  make  the  same;  or  if  my  said 
daughter  ?.9d  her  husband,  or  either  of  them  shall  refuse 
to  confirm  this  my  will,  so  far  as  he  or  she  can,  when 
required  by  my  executors  or  either  of  them  so  to  do ; 
or  if  they  or  either  of  them,  or  any  person  or  persons  in 
the  name  or  on  behalf  of  them  or  either  of  them,  shall 
lodge  any  caveat  against  proving  the  same,  and  if  my 
said  daughter  and  her  said  husband,  or  either  of  them 
shall  refuse  or  neglect  to  withdraw  or  cause  to  be  with- 
drawn such  caveat  for  ten  days  after  request  made  by 
ray  executors  or  either  of  them  to  that  effect ;  or  if  any 
proceedings  whatsoever  shall,  at  any  time,  be  had  or 
taken,  by  any  person  or  persons  whomsoever,  by  any 
possible  result  of  which  any  estate  or  interest  could  be, 
in  any  way,  attainable  by  my  said  daughter  or  her  hus- 
band or  any  person  or  persons  in  her  right,  of  larger 
extent  or  value  than  is  intended  for  her  by  this  my  will, 
and  such  proceedings  shall  not  be,  formally,  disavowed, 
stayed  or  resisted  by  my  said  daughter  and  her  hus- 
band, to  the  full  extent  of  their,  her  or  his  ability  to  do 
so,  then  I  revoke  the  use  and  disposition  hereinbefore 
contained  for  the  raising  and  payment,  during  the  life 
of  my  said  daughter,  in  manner  hereinbefore  mentioned, 
of  the  aforesaid  yearly  sum  of  2,000/.;  and  also  the  use 
and  disposition  hereinbefore  contained  in  her  favour,  (in 
the  event  hereinbefore  mentioned,)  of  the  rents,  issues 
and  profits  of  my  real  estates  hereinbefore  devised ;  and 
also  the  liberty  of  residing  in  my  said  mansion  house ; 
and  all  other  benefits  hereby  given  to  or  in  trust  for  my 
said  daughter  or  derivable  by  her  under  this  my  will ; 
and,  in  lieu  thereof,  I  devise  to  the  use  of  my  said  trus- 
tees, by  and  out  of  the  net  rents,  issues  and  profits  of 
my  said  real  estates,  thenceforth,  the  yearly  sum  of 
300  /.  only  during  the  natural  life  of  my  said  daughter. 
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by  equal  half-yearly  payments,  for  her  own  sole,  sepa-  1845. 

rate  use  and  enjoyment,  independent  of  her  present  or 
any  future  husband;  and  then  also  and  in  the  event 
last  hereinbefore  contemplated,  my  will  is  that  my  said        ^ 
trustees,  and  the  survivor  of  them,  their  and  his  execu- 
tors, administrators  and  assigns  do  and  shall,  from  and 
after  the  decease  of  my  said  wife,  receive  the  rents,  issues 
and  profits  of  my  said  real  estates,"---»aiid  accumulate 
the  surplus  (after  paying  the  annuity  of  300/.)  for  the 
benefit  of  the  person  or  persons  who  should  first  become 
entitled  to  an  estate  of  inheritance  in  his  real  estates : 
and  in  case  his  wife  should  dispute  his  will ;  or  be  party 
or  privy  to  any  proceedings  whereby  it  could  be  im- 
peached ;  or  should  refuse  to  confirm  it  so  far  as  she 
lawfully  could ;  or  should  decline,  in  any  instance,  to 
act  in  all  respects  as  his  executors  or  either  of  them 
should  think  necessary  for  establishing  it ;  he  revoked 
all  benefit  thereby  otherwise  intended  for  her.     The 
testator  then  desired  that  his  family  pictures  and  articles 
then  under  the  care  of  Messrs.  Christie  and  Mansorij 
should  be  restored  to  his  mansion  at  Baitlesden,  and 
there  preserved  as  heir-looms ;  and  he  bequeathed  the 
same  to  the  person  who  should,  first,  become  entitled 
to  an  estate  of  inheritance  in  his  real  estates:    And  he 
gave  500/.  to  his  wife,  for  her  immediate  use,  and  all  his 
plate,  watches  and  seals,  books,  linen,  wearing  apparel, 
household  goods  and  fiimiture,  and  appointed  Cooke  and 
Dryden  executors  of  his  will  aud  gave  them  300/.  apiece, 
for  their  trouble ;  and  he  also  gave  them,  for  their  own 
use,  all  the  residue  of  his  personal  estate  not  thereby 
disposed  of. 

The  testator  died  on  the  6th  of  March  1843,  leaving 
Dame  Helen  Eliza  his   widow,  and  Helen  Elizabeth 


Cooke 

r. 
Turner. 


498  CASES    IN    CilAiNCERY. 

1845.  Fryer y  his  only  child  and  heiress  at  law,     Mrs.  Fryer 

"        '     has  no  issue. 

Under  the  will  of  the  father  of  Sir  G.  O.  P.  Turnery 
the  estates  of  which  Sir  Gregtyry  was  tenant  for  hfe  on 
the  15th  of  June  1841  and  at  his  death,  are  now  vested 
in  his  brother,  Sir  Edward  George  Thomas  Page  Turner^ 
bart.,  as  tenant  for  life  in  possession,  with  remainder  to 
Edward  Henry  Page  Turner^  his  eldest  son,  in  tail. 
Edward  Henry  Page  Turner  has  attained  the  age  of 
twenty-one  years. 

Mrs.  Fryer  and  her  husband  having  disputed  the  due 
execution  of  the  will  of  Sir  Gregory  Osborne  Page 
Turnery  and  having  disputed  his  competency  to  make 
the  same,  and  having  refused  to  confirm  the  same,  so 
far  as  she  or  he  lawfully  could,  after  having  been 
required  so  to  do  as  in  the  will  mentioned,  and  having, 
in  their  answer  to  a  bill  filed,  in  the  Court  of  Chancery, 
for  the  purpose  of  establishing  the  will,  denied  the 
validity  of  it  and  the  testator's  competency  to  make  it, 
and  having  demanded,  from  the  Court  of  Chanceiy,  and 
tried  an  issue  devisavit  vel  non,  and,  on  the  trial  of  such 
issue,  examined  and  cross-examined  witnesses  for  the 
purpose  of  proving  that  the  will  was  not  duly  executed 
and  attested  and  that  Sir  Gregory  Osborne  Page  Turner 
was  not  of  sound  and  disposing  mind  and  understand- 
ing at  the  time  of  the  execution  thereof,  and  a  verdict 
having  been  found  establishing  the  will  and  the  com- 
petency of  Sir  Gregory  Osborne  Page  Turner  to  make 
such  will : 

The  question  on  which  the  opinion  of  the  Barons  is 
requested,  is : 
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Whether  the  annual  rentcharge  of  2,000/.   devised,  1845. 

by  the  will  of  Sir  Gregory  Oshurne  Page  Turner,  for      ^        "^        ' 
the  life  of  Helen  Elizabeth  F>yer,  the  wife  of  Charles         ^^^'^^ 
Gulliver  Fryer,  in  trust  for  her,  and  the  estate  for  life        ^ 
thereby  devised  to  her,  and  the  hberty  of  residing  in 
the  mansion-house  thereby  devised  to  her,  or  any  or 
either  of  those  devises,  are  or  is,  in  any  manner   for- 
feited, revoked,  diminished  or  affected,  at  law,  by  any 
and  which  of  the  acts  of  Helen  Elizabeth  Fryer  and  her 
husband,  or  either  of  them. 

The  case  was  argued  on  the  Idth  of  February  1816, 
before  Barons  Parke,  Alderson,  Rolfe  and  Piatt,  by  Mr. 
Peacock  (with  whom  was  Mr.  Freeling)  for  the  Plaintiffs, 
the  trustees  of  Sir  G.  O.  P.  Turners  will ;  and  by 

Mr.  Martin  (with  whom  was  Mr.  Willcock)  for  Mr. 
and  Mrs.  Fryer. 

Li  the  course  of  the  argument,  the  following  autho- 
rities were  cited :  2  Powell  on  Dev.  295  and  296 ; 
Cleaver  v.  Spur  ling  (n) ;  Simpson  v.  Vickcrs  (b) ; 
Anon,  (r) ;  Fry  v.  Porter  (rf) ;  Williams  v.  Fry  (e)  ; 
Hervey  v.  Aston  (/) ;  Bought  on  v.  Boughton  (g) ; 
Acherley  v.  Vernon  {/i) ;  and  Webb  v.  Webb  (i) ;  for  the 
PlaintiiTs:  and 

1  Shep.  Touchst.  132;  Dillon  v.  Parker  {k);  Wil- 
Hams  on  Ex.  1009,  third  edition;  1  Jarman  on  Wills, 
836  ;  Cage  v.  liussel  (/) ;  Powell  v.  Morgan  (m) ;   Lloyd 

(a)  2  P.  W.  5iC.  (g)  2  \cz.  12. 

lb)  14  Ves.  341.  \h)  Willes,  153. 

(c)  2  Mod.  7.  (0  1  P.  W.  13 J. 

(d)  1  Ch.  Ca.  148.  {k)  1  Swanst.  359. 
{e)  I  Mod.  300.  (0  2  Vent,  352. 
(/)  Willes,  83.  (m)  2  Vern.  90. 
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V.  Spillet  (fi) ;  Morris  v.  Burroughs  (o) ;  Lloyd  v.  Bran- 
ton  (p) ;  Roper  on  Leg.  646  et  seq. ;  Reynish  y.  Mar- 
tin{q);  Harvey  v.  Aston  (r);  for  the  Defendants. 

Mr.  Baron  Rolfe,  after  stating  the  case,  delivered 
the  opinion  of  the  learned  Barons  in  the  follow- 
ing words : 

Since  the  death  of  Sir  Gregory  Osborne  Page  Turner, 
Mrs.  Fryer  and  her  husband  have  disputed  her  father's 
will  and  his  competency  to  dispose  of  the  property; 
and  have  refused  to  do  any  act  to  confirm  the  will :  and 
the  point  upon  which  our  opinion  is  desired,  is  whether 
Mrs.  Fryer  has  thereby  forfeited  all  right  to  the  devises 
in  her  favour  contained  in  the  will. 

There  is  no  doubt  that,  by  disputing  the  will  and 
refusing  to  confirm  it  when  required  so  to  do,  she  has 
brought  herself,  both  in  letter  and  in  spirit,  within  the 
proviso  by  which  her  interest  is  made  determinable  ;  so 
that  her  interest  in  the  whole,  is  clearly  forfeited,  unless 
the  proviso  itself  is  void  ;  and,  accordingly,  the  argu- 
ment on  her  behalf,  was  that  the  proviso  is  bad,  as  being 
contrary  to  the  policy  of  the  law. 

The  ground  on  which  the  argument  against  the  pro- 
viso was  made  to  rest,  was  that  every  heir  at  law  ought 
to  be  left  at  liberty  to  contest  the  vahdity  of  his  ances- 
tor's will ;  and  that  any  restraint,  artificially  introduced, 
might  tend  to  set  up  the  wills  of  insane  persons,  and 
would  be,  in  the  language  of  Shep.  Touchst.,  page  132, 
against  the  liberty  of  law.  We  cannot  however  adopt 
this  reasoning. 


(n)  3  I'.  W.  344. 
(0)  1  Atk.  404. 
(p)  3  Mer.  108. 


(q)  3  Atk.  330. 
(r)   1  Atk,  361. 
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There  appears  to  be  no  more  reason  why  a  person  1845. 

may  not  be  restrained^  by  a  condition,  from  disputing 
sanity,  than  from  disputing  any  other  doubtful  question, 
whether  of  fact  or  of  law,  on  which  the  title  to  a  devise  or  rp  "'  ^ 
grant  may  depend.  In  Stapilton  v.  Siapilton  (s),  a  father 
being  entitled  to  estates  for  ninety-nine  years  if  he  should 
so  long  live,  with  remainder,  after  his  decease,  to  his  first 
and  other  sons,  successively,  in  tail,  and  having  two 
sons,  concurred  with  them  in  an  agreement,  under  seal, 
to  cut  off  the  entail  a^id  settle  the  estates,  in  equal 
moieties,  on  the  two  sons.  While  the  matter  was  in 
progress,  and  before  its  final  completion,  the  elder  son 
died,  and  his  infant  son  filed  a  bill  to  compel  the  com- 
pletion of  the  agreement.  The  Defendant,  the  second 
SOD,  by  his  answer,  objected  that  the  elder  brother  was, 
in  fact,  a  bastard,  and  insisted  that,  for  that  reason,  the 
proposed  agreement  was  not  binding.  But  Lord  Hard' 
wicke  held  that  the  agreement  was  good,  as  a  provident 
arrangement  of  the  Defendant's  father,  to  prevent  a  dis- 
pute as  to  the  legitimacy,  and  to  save  the  honour  of  the 
family ;  and  his  Lordship  compelled  the  second  son  to 
concur  in  all  acts  necessary  for  vesting  a  moiety  of  the 
property  in  the  Plaintiff. 

Now,  if  a  provision  is  valid  by  way  of  contract, 
it  must  be  valid  by  way  of  condition  also;  and,  it 
follows,  as  a  corollary  from  that  case,  that  if  A.,  having 
succeeded  to  real  property  as  heir  to  his  father,  should 
devise  it  partly  to  a  stranger  and  partly  to  B.,  his  next 
brother,  subject,  as  to  the  gift  to  B.,  to  a  proviso  defeat- 
ing his  estate  in  case  he  should  dispute  A.'s  legitimacy, 
such  a  proviso  would  be  perfectly  good ;  and  yet  such 
a  condition,  if  we  were  to  adopt  the  Defendant's  reason- 

(s)  1  Atk.  2. 
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1845.  '"g  ^^  *his  case,  would,  by  the  death  of -4.,  be  void,  as 

infringing  the  liberty  of  Law.     It  would  prevent,  or,  at 
least,  tend  to  prevent  ZJ.  from  contesting  il/s  legitimacy. 
TuRNE  "^"^  '^  *^'  surely,  as  much  against  the  policy  of  the  Law 

that  an  heir  should  be  disinherited  by  an  illegitimate 
child,  as  by  a  party  claiming  under  the  will  of  a  nan 
compos.  And  the  same  principle  applies  to  the  case  of 
a  proviso  restraining  a  devisee  from  litigating  some 
doubtful  question  of  Law.  The  result  is  that,  in  none 
of  these  cases,  is  there  any  policy  of  Law  either  on  the 
one  side  or  on  the  other. 

The  conditions  said  to  be  void  as  trenching  on  the 
liberty  of  Law,  are  those  which  restrain  a  party  from 
doing  some  act  which,  it  is  supposed,  the  State  has  or 
may  have  an  interest  to  have  done.  The  State,  for  ob» 
vious  reasons,  has  an  interest  that  its  subjects  should 
marry,  and  therefore  will  not,  in  general,  allow  parties, 
by  contracts  or  conditions  in  a  will,  to  make  the  con- 
tinuance of  an  estate  depend  on  the  owner  not  doing 
that  which  it  either  is  or  may  be  the  interest  of  the 
State  that  he  should  do.  So  the  State  is  interested  in 
having  its  subjects  embarked  in  trade  and  agriculture; 
and,  therefore,  the  law  will  not  give  effect  to  a  condition 
defeating  an  estate,  in  case  its  owner  shall  engage  in 
commerce,  or  sow  his  arable  land,  or  the  like.  The  prin- 
ciple on  which  such  conditions  are  void,  is  analogous 
to  that  on  which  conditions  defeating  an  estate,  unless 
the  owner  commits  a  crime,  are  void.  In  the  latter 
case,  the  condition  has  a  tendency  to  induce  the  viola- 
tion of  a  positive  duty ;  in  the  former,  to  prevent  the 
performance  of  what  partakes  of  the  character  of  imper- 
fect obligation.  But,  in  the  case  of  a  condition  such  as 
that  before  us,  the  State  has  no  interest  whatever  apart 
from  the  interest  of  the  parties  themselves.    There  is  no 
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duty,  either  perfect  or  imperfect,  on  the  part  of  an  heir, 
to  contest  his  ancestor's  sanity.  It  matters  not  to  the 
State  whether  the  land  is  enjoyed  by  the  heir  or  by  the 
devisee  ;  and  we  conceive,  therefore,  that  the  law  leaves 
parties  to  make  just  what  contracts  and  engagements 
they  may  think  expedient,  as  to  raising  or  not  raising 
questions  of  law  or  of  fact  among  themselves,  the  sole 
result  of  which  is  to  give  the  enjoyment  of  the  property 
to  one  claimant  rather  than  to  another. 


1845. 

CoOKE 
V. 

TuaNER. 


The  question  whether  this  proviso  is  void  as  being 
contrary  to  the  policy  of  the  law,  may  be  well  tested  by 
considering  how  the  case  would  have  stood  if,  instead 
of  a  condition  subsequent,  it  had  been  made  (as  in  sub- 
stance it  might  have  been)  a  condition  precedent.  Sup- 
pose that  the  testator  had  said  :  **  In  case  my  daughter 
and  her  husband  shall  execute  all  deeds  necessary  for 
settling  my  estate  in  manner  hereinafter  mentioned, 
then  I  give  her  &c."  Surely,  there  could  have  been  no 
doubt  of  the  validity  of  that,  as  a  condition  precedent: 
and,  if  so,  it  must  be  good  as  a  condition  subsequent ; 
for,  where  the  condition  is  bad  on  the  ground  of  public 
policy,  it  obviously  must  be  bad  whether  it  be  precedent 
or  subsequent :  for,  the  Law  will  no  more  allow  anything 
contrary  to  public  policy,  to  be  made  a  means  whereby 
a  party  shall  entitle  himself  to  an  estate,  than  it  will 
allow  it  to  be  a  means  whereby  he  shall  be  deprived  of 
that  of  which  he  is  already  in  possession. 


On  these  grounds,  thinking  that  there  is  no  question 
of  public  policy  involved,  and  considering  that  the  Law 
leaves  it  to  the  parties  interested  in  the  property,  and  to 
them  alone,  to  decide,  for  themselves,  what  questions  of 
law  or  of  fact  they  shall  insist  on  or  abandon,  we  come 
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GREENWOOD  v.  TAYLOR.  ^^^5: 

9th  and  lotli 
By  an  indenture  dated  the  14th  of  November  1811,  April. 

the  late  Duke  of  York  mortgaged  a  piece  of  ground  in 

the  Stable-yard  J  St*  Jameses,  which  he  held  as  lessee  of       mortgagee, 

the  Crown,  for  two  hundred  and  twenty-two  days  and    Specialty  debt. 

A  lessee  mortgaged  the  demised  premises,  and  covenanted,  for 
himself  and  his  heirs,  with  the  mortgagee,  his  executors,  adminis- 
trators, and  assigns,  to  re-pay  the  mortgage-money.  Aflerveards, 
the  mortgagee  joined  with  the  mortgagor  in  surrendering  the 
lease,  for  the  purpose  of  having  a  new  lease  granted  to  the  latter; 
which  they  agreed  should  be  assigned  to  the  mortgagee,  by  way 
of  security,  for  his  principal  and  interest ;  and  that  that  arrange- 
mefU  should  not  prejudice  any  other  security  that  the  mortgagee 
might  have  for  his  debt,  A  new  lease  was  granted  to  the  mort- 
gagor, but  he  did  not  make  any  assignment  of  it  in  pursuance  of 
the  agreement.  After  his  death  the  mortgagee  assigned  to  A.  the 
principaland  interest  due  to  him  and  his  security  for  them  under 
the  deed  of  surrender. 

Held  that  the  covenant  in  the  mortgage  of  the  original  lease, 
was  not  extinguished  by  the  surrender,  and  that  the  assignee  was  a 
specialty  creditor  of  the  mortgagor  in  respect  of  it. 


Vendor  and  Purchaser » — Purchase- Money. 

A  lessee  assigned  the  demised  premises  to  A*  by  way  of  mort- 
gage, and  afterwards  made  two  equitable  mortgages  of  them,  one 
to  B.y  and  the  other  to  C,  and  died,  C  agreed  to  purchase  the 
lease  of  his  executors  free  from  incumbrances^  and  afterwards 
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G  REEN  WOOD 

V. 

Taylor. 


ninety  years  from  the  26th  of  August  1807,  to  Messrs. 
Greenwood  ^  Cox,  for  securing  to  them  30,000  L  and  in- 
terest ;  and  covenanted  for  himself,  his  heirs,  executors, 
and  administrators,  with  them,  their  executors,  adminis- 
trators, and  assigns,  to  re-pay  the  30,000  /.,  with  interest 
at  five  per  cent.,  at  the  time  mentioned  in  the  indenture. 
By  an  indenture  dated  the  3rd  of  July  1824,  the  Duke 
assigned  a  piece  of  ground  which  adjoined  the  other 
piece,  and  which  the  Crown  had,  shortly  before,  demised 
to  him  for  eighty-two  years  from  the  10th  of  October 
1823,  to  Greenwood  ^  Cox,  for  further  securing  the 
30,000/.  and  interest,  subject  to  the  same  equity  of  re- 
demption and  to  the  same  covenants,  &c.  as  were  con- 
tained in  the  deed  of  November  1811. 


In  1826  Greenwood  Sf  Cox  consented  to  join,  with 
the  Duke,  in  surrendering  the  two  leases  to  the  Crown, 
for  the  purpose  of  having  a  new  lease  granted  to  his 
Royal  Highness,  and  to  postpone  their  mortgage  to  any 
mortgage  of  the  new  lease  that  the  Duke  might  make 
for  securing  the  further  sum  of  30,000/.  which  he  was 
desirous  of  borrowing.  Accordingly,  by  an  indenture 
dated  the  17th  of  March  1826,  after  reciting  that  the 


took  possession  of  the  premises,  but  did  not  pay  the  purchase- 
money. 

Held  that,  as  between  C  and  the  executors,  the  purchase-money 
must  be  conndered  to  have  been  applied,  on  the  day  on  which  C. 
took  possession,  towards  satisfaction  of  the  incumbrances,  accord^ 
itig  to  their  priorities. 


Lessor  and  Lessee, — Specialty  Debt, — Rent. 

A.  lessee  surrendered  his  lease  and  took  a  new  one,  for  a  differ- 
ent term,  at  a  different  rent,  and  with  different  covenants. 

Held,  nevertheless,  that  the  rent  accrued  under  the  original 
lease  (the  whole  of  which  remained  unpaid)  was  a  specialty  debt 
under  the  covenant  for  payment  of  it  contained  in  that  lease. 
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30,000/.  remained  due  to  Greenwood  8^  Cox  under  the 
indeDtures  of  November  IBll  and  July  1824,  and  that 
the  Duke  had  erected  a  capital  mesBuage,  called  York 
House^  upon  part  of  the  ground  demised  to  him  ag 
before  mentioned,  and  that  he,  being  desirous  of  having 
the  same,  together  with  another  piece  of  ground  adjoin- 
ing thereto,  comprised  in  one  lease,  had  proposed  to 
the  Commissioners  of  Woods  and  Forests,  to  surrender 
the  two  existing  leases  to  the  Crown,  and  to  take  a  new 
lease  of  the  ground  comprised  in  those  leases,  with 
the  capital  messuage  erected  thereon,  together  with  the 
ground  adjoining  thereto,  and  that  Greenwood  ^  Cox 
had  agreed  to  join  in  such  surrender,  the  Duke  and 
Greenwood  §p  Cox  surrendered  to  the  Crown  their  re- 
spective interests  in  the  premises  comprised  in  the  two 
former  leases,  to  the  intent  that  a  new  lease  thereof 
might  be  granted  to  the  Duke  :  and  it  was  agreed  and 
declared  between  and  by  the  Duke  and  Greenwood^ 
Cox,  that  it  should  be  lawful,  for  the  Duke,  to  mort- 
gage the  new  lease  for  the  80,000/.  which  he  was  desi- 
roQS  of  raising,  and  that,  until  such  mortgage  should  be 
made,  and  subject  thereto  when  made,  the  new  lease 
should  be  a  good  and  valid  second  mortgage  and  secu- 
rity, to  Greenwood  If  Cox,  and  should  be  assigned  to 
them  by  way  of  mortgage  for  their  30,000/.  and  in^ 
terest,  subject  only  to  the  intended  mortgage ;  and  that 
the  arrangement  thereby  made  should  not  prejudice  any 
other  security  that  Greenwood  4r  Cox  might  have  for 
their  debt  or  any  part  of  it. 


1845, 
' ^        ^ 

Greehwood 
Taylor. 


By  an  indenture,  dated  the  18th  of  March  1826,  the 
Crown  demised  the  premises  comprised  in  the  former 
leases,  together  with  the  adjoining  piece  of  ground,  to 
the  Duke,  for  99  years  from  the  10th  of  October  1826, 
at  the  yearly  rent  of  758/.  16  9.;  and,  in  May  following, 
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the  Duke,  in  pursuance  of  the  arrangement  before 
mentioned,  mortgaged  that  lease,  to  Coutts  ^  Co.,  for 
securing  30,000/.  which  they  had  advanced  him,  and 
interest  thereon  at  5  /.  per  cent. 

In  January  1827,  the  Duke  died. 

In  February  1832,  Greenwood  ^  Cox  instituted  a 
suit  to  enforce  their  security  under  the  deed  of  the  17th 
of  March  1B20.  In  July  1834,  a  decree  was  made,  in 
that  suit,  by  consent;  and,  in  pursuance  of  the  liberty 
thereby  given,  the  Commissioners  of  Woods  and  Forests, 
on  behalf  of  the  Crown,  paid  Chreenwood  ^  Cox  what 
was  due  in  respect  of  their  30,000/.  and  interest;  and 
on  the  18th  of  June  1835,  they  assigned  the  30,000/. 
and  all  interest  then  due  and  thereafter  to  become  due 
thereon,  (with  power  to  sue  for,  recover,  and  give  re- 
ceipts for  the  same  in  their  names,)  and  their  security 
for  such  principal  and  interest  under  the  deed  of  the 
17th  of  March  1826,  (subject  to  the  mortgage  to 
Coutts  Sf  Co.,)  to  the  Commissioners  of  Woods  and 
Forests,  in  trust  for  the  Crown. 


The  suit  in  which  this  case  is  intituled,  was  instituted 
in  1827,  by  creditors,  against  the  executors  of  the 
Duke  of  York  and  the  Attorney-General  as  represent- 
ing the  Crown,  for  payment  of  the  Duke's  debts.  On 
the  1st  of  June  1844,  the  Master,  in  obedience  to  the 
decree  in  that  suit,  reported  (amongst  other  things)  to 
the  effect  that  the  Crown  was  an  equitable  mortgagee 
in  respect  of  the  30,000/,  advanced,  to  the  Duke,  by 
Greenwood  ^  Cox,  and  the  interest  thereon.  The  Attor^ 
ney-general  took  four  exceptions  to  the  report,  the 
three  first  of  which  insisted,  in  effect,  that  the  Master 
ought  to  have  found  that^  in  respect  of  the  covenant 
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contained  in  the  deed  of  November  1811  for  payment  of 
the  30,000/.  and  interest,  the  Crown  was  entitled  to 
rank  as  a  specialty  creditor  of  the  Duke  for  that  sum 
and  interest. 

Mr.  Twiss,  Mr.  James  Parker,  and  Mr.  Wray,  on  be- 
half of  the  Crown,  said  that,  under  the  covenant  in  the 
deed  of  November  1811,  Greenwood  §f  Cox  were  spe- 
cialty creditors  of  the  Duke;  and  that  the  Crown,  having 
taken  an  assignment  of  their  debt  and  of  the  securities 
for  it,  was  entitled  to  stand  in  the  same  situation  as 
they  were  in  when  they  made  the  assignment :  that  the 
deed  of  November  1811  consisted  of  two  parts,  one  of 
which  was  the  assignment  or  demise  by  way  of  mort- 
gage, and  the  other,  the  covenants,  which,  though  sub- 
sidiary to,  were  distinct  from  the  assignment  or  demise; 
and,  though  the  surrender  of  the  17th  of  March  1826, 
divested  Greenwood  Sf  Cox  of  their  interest  in  the  mort- 
gaged property,  it  left  the  covenant  for  payment  of  the 
mortgage-money  and  interest,  subsisting,  and  that  it 
would  have  continued  to  subsist,  if  nothing  further  had 
been  done ;  but,  in  order  to  remove  all  doubt  upon  that 
subject,  a  clause  was  inserted,  in  the  deed  of  surrender, 
which  declared  (though  it  was  superfluous  to  do  so) 
that  the  arrangement  in  pursuance  of  which  that  deed 
was  made,  should  not  prejudice  any  other  security 
that  Greenwood  Ss  Cox  might  have  for  their  debt;  and, 
consequently,  there  could  be  no  doubt  that  Green- 
wood tf!  Cox  continued  to  be  specialty  creditors  of  the 
Duke,  notwithstanding  they  had  surrendered  their  in- 
terest in  the  mortgaged  property ;  and,  as  nothing  was 
done  to  affect  their  rights  prior  to  the  18th  of  June 
1835,  they  continued  specialty  creditors  down  to  that 
day,  when  they  assigned  their  debt,  (with  power  to  sue 


1845. 

Greenwood 

Taylor. 
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1645.  far  it  in  ilieir  nameft,)  and  also  their  interest  in  the  pio- 
percy  on  vhidi  it  was  aecnred,  to  tmstees  fin*  the 
Croim;  and  thoebjr  tnnsfened,  to  the  trustees,  the 
s&jne  lish^  and  remedies^  and  placed  tbem  in  precisely 
the  same  situation  with  respect  to  the  debt,  as  they, 
tbemselFes!,  had  and  were  in  when  they  executed  the 
deed :  and,  consequently,  that,  as  they  were  then  ipe- 
oahy  creditCM^  of  the  Dake,  the  Crown  or  its  tniBtseB 
so  on  the  eiiemtinn  of  the  asaignment. 


U  and  Mr.  Gigmrd^  ixx  the  personal  re- 
ef the  Dnke,  said  that  a  coTenant,  in  i 
d,  fer  payment  of  the    mortgageHmooey, 
1  and  anoiDaiy  to  the  mortgage,  which  wm 
the  pnttdpal  secnity;  and,  when  that  security  wu 
abandoned  and  another  one  taken,  the  new  secon^ 
Binsi  be  considered  as  taking  the  place  of  the  original  one, 
and  4ts  conferring  all  the  rights  and  remedies  that  the 
nK«t£::a£!ce  was  intended  to  ha?e :   that   Greemoood  If 
Cta  lisd  not  onhr  abandoned  their  original  security,  bat 
had  taken  one  of  an  entirely  difierent  character  in  lien 
ot  n ;  tor  they  had  taken  a  second  for  a  first  mortgage; 
and  an  equitable  for  a  legal  one,  and  that,  too,  without 
a  power  of  sale,  which  they  had  under  their  origioil 
mctftgage :  that  the  stipulation,  in  the  deed  of  surreoder, 
that  the  arrangement  therein  mentioned  should  not  pre* 
judice  any  other  seouity  that  Greenwood  Sf  Cox  might 
hare  for  their  30,O00Z.  and  interest,  meant  any  other 
security  than  that  which  the  parties  were  then  dealing 
with ;  and  that  it  had  reference  to  a  hen  which  Great 
wood  i  C  4ur  had  on  certain  chests  of  plate  which  the 
Duke  had  deposited  with  Messrs.  C4mtU  4r  Co. ;  and 
that,  neither  in  the  deed  of  surrender,  nor  in  the  deed 
of  Jane  ISU  by  which  Greemwood  ^  Cox  asagned 
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their  security  to  trustees  for  the  Crowo^  was  there  any 
allusion  to  the  covenant  for  payment  of  the  money 
eecured  to  them. 

Mr.  Stuart  and  Mr.  Catvert,  for  the  Plaintifis,  said 
that|  by  the  transaction  which  took  place,  between 
Messrs.  Greenwood  ^  Cox  and  the  Duke  of  Yorky  in 
March  1826,  the  interest  which  was  the  subject  of  the 
mortgage  of  November  1811,  was  entirely  extinguished, 
and  that  all  the  covenants  that  were  connected  with 
that  interest  were  extinguished  at  the  same  time;  and 
that  a  new  interest  was  taken  by  the  Duke  of  Yorkj  and 
a  new  security,  of  an  entirely  different  and  much  less 
advantageous  character,  was  taken  by  Crreenwood  ^ 
Cox,  to  which  the  covenants  in  the  deed  of  November 
1811,  if  they  had  been  subsisting,  were  not  at  all  appli- 
cable, and  that  no  specialty  debt,  but  only  an  equitable 
mortgage,  was  created,  by  that  transaction,  in  favour  of 
OreemooodSf  Cox. 

The  Vice-Chancellor: 

On  the  occasion  of  taking  the  new  lease,  that  is  the 
lease  of  the  18th  March  1826,  the  deed  dated  on  the 
preceding  day  was  executed;  and  my  opinion  is  that 
that  deed  amounted,  not  to  a  release  of  the  covenants 
that  were  contained  in  the  deed  of  November  1811,  but 
only  to  a  surrender  of  the  interest  at  law,  which  Ghreen- 
wood  ^  Cox  had  in  the  pieces  of  ground  under  that  deed 
and  the  deed  of  July  1824,  and  that  it  left  everything 
ebe  as  it  was  before.  So  that,  as  far  as  that  went,  the 
covenant  in  the  deed  of  November  1811,  would  be  still 
sabfiisting. 

Thai  the  Duke  of  York  died ;  and,  after  his  death,  a 
foreclo6ure*8uit  was  instituted,  by  Messrs.  Oreemoood  ^ 
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Cox,  as  equitable  mortgagees  by  virtue  of  the  agree* 
ment  contained  in  the  deed  of  the  17th  March  1826; 
and,  by  the  decree  made  in  that  suit  by  consent,  Uberty 
was  given,  to  the  Commissioners  of  Woods  and  Forests 
as  officers  of  the  Crown,  to  pay  the  30,000  /.  and  interest 
to  Greenwood  ^  CoXy  in  discharge  of  their  mortgage; 
and  the  latter  were  directed  to  do  all  necessary  acts  for 
vesting  their  interest  in  the  pieces  of  ground  under  the 
deed  of  the  17th  March  1820,  in  the  Commissioners. 
In  pursuance  of  the  liberty  so  given,  the  Commissioners 
paid  Greenwood  65  Cox  their  principal  and  interest; 
and  the  latter,  in  obedience  to  the  direction  contained  in 
the  decree,  executed  a  deed  by  which  they  acknowledged 
the  receipt  of  the  amount,  and  released  the  Commission- 
ers and  the  Crown,  but  not  the  executors  of  the  Duke, 
from  the  payment  of  it :  and,  by  the  same  deed,  they 
assigned  the  30,000/.  secured  by  the  agreement  con- 
tained in  the  deed  of  the  17th  of  March  1826,  and  the 
interest  then  due  and  thereafter  to  become  due  thereon, 
with  power  to  ask,  demand,  sue  for  and  recover  the 
same,  to  the  Commissioners,  in  trust  for  the  Crown  ;  and 
they  also  assigned  to  the  Commissioners,  in  trust  for  the 
Crown,  the  pieces  of  ground  and  all  their  interest  in 
the  same  under  the  last-mentioned  deed,  subject  to  the 
mortgage  to  Coutts  4r  Co.  and  to  such  right  and  equity 
of  redemption  as  the  premises  were  then  subject  or 
liable  to  under  the  same  deed. 


Now,  by  that  transaction,  the  mortgage  was  not  dis. 
charged ;  but  the  effect  of  it  was  to  vest,  in  the  Crown 
or  its  officers,  that  right  to  sue  on  the  covenant  which 
was  created  by  the  deed  of  November  1811,  and  was 
not  destroyed  by  the  deed  of  the  17  th  of  March  1826 ;  so 
that  the  right  to  sue,  as  a  specialty  creditor,  was,  in 
effect,  preserved  to  the  Crown.    Therefore,  1  think  that 
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the  condusion  to  which  the  Master  has  come  is  errone- 
ous ;  and,  consequently,  the  three  6rst  exceptions  to  his 
report  must  be  allowed. 

Mr.  Bethell : 

Perhaps  your  Honor  will  abstain  from  pronouncing 
any  final  order  upon  those  exceptions,  until  you  have 
heard  the  exceptions  to  the  report  taken  by  the  per- 
sonal representatives  of  the  Duke  of  York,  For  facts 
will  then  be  brought  under  your  notice,  which,  perhaps, 
will  induce  you  to  think  that  the  debt  originally  due  to 
Greenwood  ^  Cox  and  afterwards  assigned  to  trustees 
for  the  Crown,  was  extinguished. 

The  Vice-Chamcellor: 

Nothing  that  I  have  hitherto  heard,  prevents  me  from 
coming  to  the  conclusion  that  the  three  first  exceptions 
taken  by  the  Attomey^eneral  ought  to  be  allowed. 
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The  fourth  and  last  exception  taken  by  the  Attorney- 
general  was  that  the  Master  had  not  found  that  the 
Crown  was  entitled  to  interest,  at  5  /.  per  cent.,  upon 
the  rents  accrued  due  under  the  surrendered  and  exist- 
ing leases  and  still  owing,  firom  the  time  when  the  same 
accrued  due,  or,  at  least,  from  the  time  when  the  At- 
tomey'general  carried  in  his  state  of  facts  claiming 
interest  on  such  rents :  but  that  exception  was  aban- 
doned. 


The  Duke   of  York's  personal  representatives  also 
excepted  to  the  report 

In  order  to  make  their  exceptions  intelligible,  it  is 
necessary  to  add  that  the  sums  which  the  Duke  had 
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borrowed  of  Oreenwood  4r  Cox  and  OnUis  4*  Co.,  not 
being  sufficient  to  enable  him  to  complete  York  Housej 
the  Lords  of  the  Treasury,  at  his  request,  advanced  him 
two  sums  of  10,000/.  each,  one  on  the  3rd  of  June  and 
the  other  on  the  10th  of  July  1826 ;  and,  on  the  latter 
of  those  days,  his  Royal  Highness  signed  and  gave,  to 
the  Lords  of  the  Treasury,  a  memorandum^  which,  after 
referring  to  those  two  advances,  proceeded  as  follows : 
'*  Now,  I  do  hereby  engage,  upon  request,  at  my  ex- 
pense, to  execute  a  security,  for  those  two  sums,  on  my 
house  and  premises  in  the  Stable^ardy  payable  at  the 
end  of  six  months  from  the  date  hereof,  with  interest  at 
5  /.  per  cent.  And  I  do  further  agree  that,  in  case  their 
Lordships  shall  pay  off  the  existing  mortgage  of  30,000  /. 
and  advance  me  the  further  sums  necessary  for  the 
completion  of  my  house,  and  on  security  thereof,  that  I 
will  enter  into  an  arrangement,  in  case  I  should  be  dis- 
posed to  part  with  the  same  before  the  money  to  be 
secured  thereon  shall  be  paid  off,  but  not  otherwise,  to 
give  them  the  option  of  purchasing,  at  a  valuation  of 
two  indifferent  persons,  one  to  be  chosen  by  each  party; 
and,  also,  in  case  I  shall  not  pay  the  money  to  be  se- 
cured, in  my  lifetime,'then  that  my  representatives  shall 
offer  my  said  house  and  premises  to  the  Lords  Com- 
missioners, for  sale,  upon  the  same  terms." 


Some  further  communication  took  place  between  the 
Duke  and  the  Lords  of  the  Treasury,  the  result  of  which 
was  that  the  latter  consented  to  make  further  advances 
to  his  Royal  Highness  upon  the  terms  alluded  to  in  the 
following  letter,  which  he  wrote,  to  the  Secretary  to  the 
Treasury,  on  the  26th  of  September,  1826 :  "  Sir,  I  have 
to  acknowledge  the  receipt  of  your  letter  of  the  15th 
instant,  conveying  to  me  the  information  that  the  Lords 
of  the  Treasury  have  agreed  to  advance  to  me  the  iie- 
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cessary  soms  for  the  completion  of  my  house  in  the 
Stable-yard,  and  to  pay  the  incumbrances  affecting  it, 
and  a  sum  of  30,000  /•  as  the  estimated  value  of  the 
lease  beyond  the  sum  expended,  on  having  a  preference 
of  purchase  in  case  I  dispose  of  the  same.  I  request 
that  ]rou  convey,  to  my  Lords  Commissioners,  my 
thanks  for  this  communication  and  for  their  readiness  to 
meet  my  wishes  on  this  occasion.  Also  state,  to  them, 
that  my  understanding  of  the  preference  of  purchase  to 
be  given  to  them  and  of  the  arrangement  between  them 
and  me,  is  that  I  am  to  give  them  a  security,  on  the 
house,  for  whatever  sums  they  advance  or  pay  to  me: 
that,  in  case  I  dispose  of  the  house  in  my  lifetime  and 
I  should  not  have  repaid  the  sums  advanced,  then  that 
I  should  give  my  Lords  Commissioners  the  offer  of 
purchasing  the  same  at  a  valuation;  and,  in  case  I 
should  not  dispose  of  the  house  in  my  lifetime  and 
should  not  have  paid  off  the  whole  of  the  sums  ad- 
vanced, then  that  my  representatives  are  to  be  bound  to 
offer  such  house  and  property,  for  sale,  to  my  Lords 
Commissioners  in  like  manner.  I  am  ready  to  sign  the 
necessary  instrument  for  carrying  this  arrangement  into 
effect.  Unti]  that  is  done,  I  shall  consider  this  a  bind- 
ing agreement,  on  the  part  of  me  and  my  representa- 
tives, for  carrying  it  into  effect  when  called  upon." 


1845. 
'' . ' 

Grsbnwooo 
Taylor. 


At  di£krent  times  after  the  date  of  the  last-men- 
tioned letter,  the  Lords  of  the  Treasury  lent  his  Royal 
Highness  sums  amounting  to  37,000/.,  for  each  of 
which  his  Royal  Highness  gave  receipts  in  the  fol-* 
lowing  form  :  **  Received,  this  27th  day  of  November 
18t6,  of  the  Lords  Commissioners  of  His  Majesty's 
Tireasury,  the  sum  of  6,000  /.,  on  further  account  of  the 
sum  they  have  agreed  to  advance  me  for  the  completion 
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of  my  house  in  the  Stahle-yardj  and  for  which  I  am  to 
give  them  security  thereon." 

In  January  1827>  the  Duke  died.  On  the  Slst  of 
March  following,  the  Commissioners  of  Woods  and 
Forests^  on  behalf  of  the  Crown,  paid  off  the  30,000/.  due 
to  Coutts  8f  Co,  and  took  an  assignment  of  it  and 
of  the  security  for  it,  in  trust  for  the  Crown. 

During  1827,  the  right  of  pre-emption   which  His 
Royal  Highness  had  agreed  that  the  Crown,  as  lessor, 
should  be  entitled  to,  was  insisted  on  ;  and,  accordingly, 
the  existing  leasehold  interest  in  York  House  was  valued 
by  competent  surveyors  on  either  side,  at  81,913  /.;  and 
the  Lords  of  the  Treasury  issued  their  warrant,  dated 
the  11th  December   1827,  to    the   Commissioners  of 
Woods  and  Forests,  in  the  words  and  figures  following: 
"These  are  to  authorize  and  require  you,  on  behalf  of 
His  Majesty,  to  purchase,  at  the  price  or  sum  of  81,913/., 
the  crown  lease,  dated  the  18th  March  1826,  and  granted 
to  His  Royal  Highness,  the  late  Duke  of  York,  of  a 
piece  or  parcel  of  ground  in  or  near  the  Stable-yard 
within  St.  James's  Palace,  with  a  capital  messuage  and 
offices  on  part  thereof,  and  all  the  premises  comprised 
in  and  demised  by  the  said  lease,  and  all  the  estate  and 
interest  of  the  lessee,  his  executors,  administrators,  or 
assigns,  and  all  others  claiming  from  or  under  him  or 
them,  in  and  to  the  said  premises,  under  or  by  virtue  of 
the  said  lease,  and  to  cause  the  said  lease  and  premises 
to  be  vested  in  Thomas  Franhland  Lewis,  Esq.,  as  a 
trustee  for  His  Majesty,  in  order  that  such  trustee  may, 
hereafter,  assign  or  dispose  of  the  said  lease  and  pre- 
mises in  such  manner  as  we,  or  the  Commissioners  for 
the  time  being  of  His  Majesty's  Treasury,  shall  direct" 
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On  the  11th  of  December  1827,  the  Commissioners  of 
Woods  and  Forests,  in  obedience  to  that  warrant,  pur- 
chased the  premises,  at  the  sum  of  81,913/.,  and  in 
February  1828,  they  agreed  to  sell  the  same  to  the 
Duke  of  Sut/ierland  for  72,000  /.  On  the  5th  of  April 
1828,  the  Lords  of  the  Treasury  took  possession  of  the 
premises,  but  no  assignment  thereof  was  ever  made  in 
pursuance  of  the  purchase. 


1845. 
Greenwood 

Taylor. 


In  1841,  an  act  of  Parliament  was  passed,  whereby, 
after  reciting  that,  by  reason  of  the  accounts  between 
the  Crown  and  the  Duke  of  York's  representatives  not 
having  been  adjusted,  the  contract  for  the  purchase  of 
the  lease  and  the  sale  thereof  in  February  1828,  could 
not  be  completed,  the  Commissioners  of  Woods  and 
Forests  were  empowered  to  complete  the  contract  with 
the  Duke  of  Sutherland,  and  to  assign  the  house  and 
other  premises  to  him,  but  without  prejudice,  except  as 
against  the  Duke  of  Sutherland,  to  the  rights  and  in- 
terests of  the  Duke  of  York's  personal  representatives, 
or  of  any  person  interested  in  the  administration  of  his 
estate. 


The  Master  having  reported  that  the  Crown  was  a 
l^al  mortgagee  and  specialty  creditor  for  the  30,000  /., 
the  amount  of  the  principal  of  the  mortgage  to  Coutts 
^  Co.,  and  for  the  interest  in  respect  thereof :  that  the 
Crown  was  a  specialty  creditor  on  the  Duke's  estate, 
for  the  amount  of  the  rent  in  the  existing  and  surren- 
dered leases,  and  that  the  Crown  was  an  equitable 
mortgagee  in  respect  of  all  the  other  sums  advanced  to 
the  Duke  of  York  and  the  interest  thereon — his  personal 
representatives  took  exceptions  to  the  report^  the  second 
of  which  was  that  the  Master  had  found  that  the  Crown 
was  a  legal  mortgagee  and  specialty  creditor  for  the  sum 
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of  30,000  L,  the  amount  of  the  mortgage  to  Coutts  tf 
Co,f  and  the  interest  thereof:  whereas  be  ought  not  so 
to  have  found;  nor  ought  he  to  have  found  thai  the 
Crown  was  either  a  legal  mortgagee  or  specialty  cre- 
ditor, or  creditor  at  all  for  the  said  sum  of  30,000  /•  and 
interest,  or  any  part  thereof. 


The  third  exception  was  that  the  Master  had  found 
that  the  Crown  was  a  specialty  creditor  on  the  Duke's 
estate  for  the  rent  which  had  become  due  under  the 
existing  and  surrendered  leases:  whereas  the  Master 
ought  not  so  to  have  found,  or,  at  all  events,  he  ought 
not  to  have  found  that  the  Crown  was  a  specialty  cre- 
ditor for  the  rent  under  the  surrendered  leases. 

The  fourth  exception  was  that  the  Master  had  found 
that  the  Crown  was  an  equitable  mortgagee  in  respect  of 
all  the  sums  advanced  to  the  Duke  of  York  and  interest 
thereon,  other  than  the  30,000  /.  advanced  by  Coutts 
Si  Co, :  whereas  he  ought  not  so  to  have  found. 

The  fifth  exception  was  that  the  Master  ought  to 
have  found  that  the  Crown  was  entitled  to  prove  against 
the  Duke's  estate,  as  a  simple  contract  creditor,  for 
31,875/.  (a). 


(a)  The  sums  advanced  by  Coutts  Sf  Co.j  and  Greenvoood  4* 
Cox,  and  the  io,ooo/.  first  advanced  by  the  Crown,  amounted, 
with  interest  thereon  at  5  /•  per  cent.,  up  to  the  5th  of  April, 
1828,  when  the  Crown  took  possession  of  York  House,  to 
76,788  /.  The  difference  between  that  sum  and  purchase- 
money  was  5,125/.,  which  being  applied  in  reduction  of 
the  10,000/.  secondly  advanced,  leh  a  balance  of  4,875/.; 
and  that  balance,  added  to  the  5,000  /.,  10,000/.,  and  12,000/. 
subsequently  advanced,  amounted  to  31,875  /. 
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Mr.  Beihett  and  Mr.  Giffdrdf  in  support  of  the 
second  exception  : 

it  the  Duke's  deaths  York  House  was  subject^  firsts 
i  legal  mortgage^  to  Coutta  8^  Co,,  for  30,000  /. ;  se- 
dly,  to  an  equitable  mortgage,  to  Greenwood  ^  Cox, 
the  like  sum,  and  the  Crown  was  the  third  incum- 
ncer.     Not  long  afterwards  the  Crown  paid  off  the 
000/.  due  to  Coutts  8^  Co.,  and  that  debt  and  the  secur- 
s  for  it  were  assigned  to  the  Commissioners  of  Woods 
I  Forests,  in  trust  for  the  Crown.    The  property  being 
s  circumstanced,  the  Lords  of  the  Treasury,  by  their 
rrant  of  the  11th  December  1827,  authorized   and 
uired  the  Commissioners  of  Woods  and  Forests  to 
"chase,  from  the   Duke's   representatives,    not  the 
lity  of  redemption  of  the  property,  but  the  lease  of  it, 
I  all  the  estate  and  interest  of  the  lessee,  his  execu- 
\,  administrators  and  assigns,  and  of  all  others  claim- 
from  or  under  him  and  them,  for  81,913/. ;  and  to 
16  the  lease  and  the  premises  comprised  in  it,  to  be 
3d  in  Mr.  Frankland  Lewis  in  trust  for  the  Crown, 
der  that  he  might  dispose  of  the  same  as  the  Lords 
e  Treasury  should  direct.      In   obedience  to  that 
inty  the  Commissioners  of  Woods   and   Forests 
d,  with  the  Duke's  representatives,  for  tbe  pur- 
of  the  lease  ;  and,  thereupon,  it  became  the  duty 
e  right  of  the  representatives  to  have  the  purchase- 
applied,  as  soon  as  it  should  become  payable, 
harge  of  the  incumbrances,  according  to  their 
s.     On  the  5th  April  1828,  the  Crown,  by  its 
took  possession  of  York  House;  and  the  pur- 
oney  having,  thereupon,  become  payable,  it  was 
le  for  the  Crown  to  say,  afterwards,  that  the 
mces  should  remain  subsisting.      As  between 
)r  and  the  purchaser,  that  is,  as  between  the 
^presentatives  and  the  Crown,  the  debts  due  to 
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1845.  the  incumbrancers  and  all  the  securities  for  them,  were 

extinguished  and  annihilated  on  the  5th  of  April  1828. 
The  counsel  for  the  Crown,  however,  will  contend  that 
Taylor  ^^^  Crown  is  entitled  to  pay  itself,  first,  the  sums  which 
it  advanced  to  the  Duke,  and  then  to  come  against  his 
assets  as  a  specialty  creditor  under  the  securities  given 
to  Coutts  8s  Co.  and  to  Greenwood  ^  Cox  for  the  sums 
previously  advanced :  but  we  submit  that  such  a  course 
of  dealing  would  be,  not  only  inconsistent  with  the  legal 
effect  of  the  transaction,  but  contrary  to  the  principle 
and  to  the  truth  and  honour  of  the  transaction. 

Mr.  Stuart  and  Mr.  Calvert^  for  the  Plaintiffs,  also 
supported  the  exception. 

Mr.  Twiss,  Mr.  James  Parker,  and  Mr.  Wrat/y  for 
the  Crown : 

Coutts  ^'  Company  and  Greenwood  §/"  Cox,  togetlicr, 
lent  the  Duke  60,000  /.,  and  the  Crown  advanced  him 
47,000/.  in  the  whole.  Those  two  sums  amount  to 
107,000/.  The  47,000/.  is  as  much  a  debt  as  the 
60,000  /.  is,  and  yet  the  counsel  on  the  other  side  say 
that  the  Crown  is  not  entitled  to  pay  itself  the  47,000  /., 
but  is  bound  to  apply  the  purchase-money,  first,  in 
satisfaction  of  the  sum  lent  by  Coutts  §f  Co,,  next,  of 
that  lent  by  Greenwood  ^  Cox,  and  last,  of  the  sums 
lent  by  the  Crown ;  and  that,  if  the  purchase-money  is 
not  sufficient,  as  it  certainly  will  not  be,  to  pay  the 
Crown  in  full,  the  Crown  must  get  the  balance  as  it  can. 
The  result  of  their  argument  is  that  it  is  the  duty  of  a 
person  who  has  purchased  an  estate  that  is  subject  to 
incumbrances,  to  apply  his  purchase -money  in  satis- 
faction of  the  incumbrances.  But  we  submit  that  the 
vendor  is  bound  to  clear  the  estate  of  its  incum- 
brances, that  is,  to  make  a  good  title  to  it  before  he  can 
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require  the  purchaser  to  pay  his  purchase -money.  The 
incumbrances  may  be,  as  they  are  in  this  case^  more, 
in  amount,  than  the  purchase-money ;  but  the  vendee 
has  nothing  to  do  with  that :  all  that  he  has  to 
do  is  to  say:  **  Shew  me  that  you  can  make  a  good  title 
to  tlie  property,  and  tlien  I  will  pay  you  my  purchase- 
money."  It  sometimes  happens  that  the  vendor,  not 
having  the  money  in  his  own  pocket,  makes  this  arrange- 
ment, namely,  that  the  incumbrancers  shall  be  present 
when  the  conveyance  is  executed  and  the  purchase- 
money  paid ;  and  then,  when  he  has  received  it,  he 
hands  over,  to  tlie  incumbrancers,  so  much  as  is  neces- 

• 

sary  to  pay  them  off.  But  that  is  an  arrangement  be- 
tween tlie  vendor  and  the  incumbrancers,  with  which 
the  purchaser  has  nothing  to  do.  If  then  the  rule  be 
that  the  purchaser  has  a  right  to  call  for  a  clear  title, 
disembarrassed  of  all  incumbrances,  he  must  have  the 
game  right,  notwithstanding  he  happens  to  be  an  incum- 
brancer on  the  estate  which  he  has  contracted  to  pur- 
chase. He  cannot  be  required  to  pay  or  to  appropriate 
his  money,  until  he  has  been  paid  his  debt.  Suppose 
that,  in  this  case,  a  bill  had  been  filed,  by  the  Duke  of 
ybrA's  personal  representatives,  against  the  Commission- 
ers of  Woods  and  Forests,  for  a  specific  performance  of 
the  contract,  the  object  of  which  would  have  been  to  ob- 
tain payment  of  the  purchase-money  ;  this  Court  could 
not  have  made  a  decree  in  favour  of  the  personal  repre- 
sentatives, before  they  had  discharged  the  incumbrances 
on  the  property.  And,  that  being  so,  the  personal  repre- 
sentatives can  have  no  right  to  obtain,  by  virtue  of  the 
present  proceeding?,  that  benefit  which  they  could  not 
have  obtained  in  a  suit  for  specific  performance. 


1845. 
Greenwood 

Taylor. 


Moreover,  the  rule  of  law  is  that,  where  a  debtor  pays 
money  to  a  creditor  who  has  several  demands   upon 
Vol.  XIV.  o  o 
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1845. 
Greenwood 

V. 

Taylor. 


hini|  and  does  not  give  any  direction  as  to  the  applica- 
tion of  the  money,  the  creditor  may  apply  it  in  satisfiic- 
tion  of  whichever  of  the  demands  he  may  think  proper. 
What  then  is  there,  in  this  case,  to  preclude  the  Crown 
from  saying  that  the  purchase-money  shall  be  applied, 
first,  in  satisfaction  of  the  47,000  /.,  and  then  in  satis- 
faction, as  far  as  it  will  extend,  of  the  60,000  L  ? 

The  Vice-Chanc£llor  : 

I  admit  that,  when  a  payment  is  made,  and  the  payer 
gives  no  direction  as  to  its  application,  the  rule:  "sohi" 
tut  (ul  modum  recipientis"  applies.  But  the  nature  of  the 
transaction  which  took  place  between  the  Commission- 
ers of  Woods  and  Forests  on  behalf  of  the  Crown,  and 
the  representatives  of  the  Duke  of  York,  renders  that 
rule  inapplicable  to  the  present  case.  The  Lords  of  the 
Ti'easury  directed  the  Commissioners  of  Woods  and 
Forests  to  purchase,  for  81,913/.,  not  the  equity  of  re- 
demption, but  the  Crown-lease  of  the  piece  of  ground 
in  the  Stable-yard,  with  the  capital  messuage  and  offices 
on  part  thereof,  and  all  the  premises  comprised  in  and 
demised  by  that  lease,  and  all  the  estate  and  interest  of 
the  lessee,  his  executors,  administrators,  or  assigns,  and 
all  others  claiming  from  or  under  him  or  them,  in  and  to 
the  said  premises,  under  or  by  virtue  of  the  said  lease ; 
and  the  Commissioners  made  the  purchase  accordingly. 
Therefore  it  is  plain,  on  the  face  of  the  transaction,  that 
the  81,013/.  was  to  be  the  consideration  for  the  pro- 
perty free  from  all  incumbmnces.  lliat  being  the  case, 
it  became  the  duty  of  tlic  Crown,  on  the  6th  of  April 
1828,  when  it  took  possession  of  the  property,  and 
thereupon  became  bound  to  j>ay  the  purchase-money,  to 
apply  it  in  payment  of  what  was  due  on  the  incum- 
brances, according  to  their  priorities ;  and,  what  it  was 
the  duty  of  the  Crown  to  do,  I  must  consider  as  done; 
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consequently,  I  must  hold  tliat,  on  the  6th  of  April  1845. 

1828,  the  debts  which  were  originally  due  to  Coutts  ^       ^ 

4r  Co,,  and  to  Greenwood  Sf  CoXy  were  extinguished.  Greenwood 


Were  I  to  come  to  any  other  conclusion,  I  should 
act  contrary  not  only  to  principle  and  justice,  but  to 
positive  decision ;  for  I  perfectly  well  remember  that  the 
point  was  decided  in  a  case  in  which  I  was  counsel,  but 
I  cannot  now  recollect  the  name  of  the  case. 

Mr.  Bethelt: 

If  your  Honor  pleases,  we  will  take  a  declaration 
that,  on  the  5th  of  April  1828,  when  the  Crown  took 
possession  of  the  property,  the  purchase-money  became 
applicable,  by  the  Crown,  to  the  payment  of  the  in- 
cumbrances on  the  property. 

The  Vicb-Chancellor: 

What  I  wish  to  have  understood  is  that  the  purchase- 
money,  when  it  became  payable,  that  is  to  say,  on  the 
6th  of  April  1828,  must  be  considered  to  have  been 
applied  by  the  Crown,  in  discharge  of  the  sums  secured 
ou  the  purchased  property,  so  far  as  it  would  extend  to 
pay  them. 

The  interest  on  the  greater  part  of  those  sums 
was  5  /•  per  cent. ;  but  the  interest  on  the  purchase- 
money  which  the  Crown  was  liable  to  pay,  was  only 
4/.  per  cent.:  and,  therefore,  it  would  be  a  fraud  on 
the  Duke's  representatives  to  say  that  the  Crown  was 
at  liberty  to  keep  the  incumbrances  on  foot,  in  order  to 
entitle  it  to  charge  the  Duke's  estate  with  the  addi- 
tional 1 L  per  cent. 

o  o  2 
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Mr.  Twiss: 

I  do  not  know,  distinctly,  what  your  Honor  decides 
as  to  the  exceptions  taken  by  the  Attomey-generaL 

The  Vice-Chancellor  : 

In  consequence  of  what  I  have  heard  since  those  ex- 
ceptions were  argued,  I  am  of  opinion  that  the  debts 
originally  due  to  Coutts  Sf  Co.,  and  to  Greenwood  ^ 
Cox,  must  be  considered  to  have  been  paid  on  the  6th 
of  April  1828 ;  and,  therefore,  those  exceptions  must  be 
overruled. 

Uv.Bethell: 

The  consequence  is  that  the  1st,  2nd  and  3rd  excep- 
tions taken  by  the  Attorney-general  will  be  overruled, 
and  the  2nd,  4th  and  5th  exceptions  taken  by  the  Duke's 
representatives  will  be  allowed. 


Mr.  Btthell  and  Mr.  Giffard,  in  support  of  the  third 
exception  taken  by  the  Duke's  representatives,  said 
that  the  Crown  having  accepted  the  surrender  of  the 
two  first  leases  granted  to  the  Duke,  and  having 
granted  him  a  new  lease,  it  would  be  utterly  inconsist- 
ent with  every  rule  of  law  to  say  that  an  action  of  co- 
venant, or  any  possible  claim  or  demand,  could  be  main- 
tained, by  the  Crown,  in  respect  of  the  rent  that  accrued 
under  the  original  leases  prior  to  the  surrender  of  them. 

The  Vice-Chancellor,  without  hearing  the  Coun- 
sel against  the  exception,  said : 

By  the  surrender,  the  leases  were  extinguished  at 
law,  but  the  rent  previously  accrued  remained  a  debt 
due  to  the  lessor.  The  privity  of  contract  continued, 
though  the  privity  of  estate  was  determined. 
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Therefore,  the  third  exception  must  be  overruled. 

Declare  that  the  purchase-money  due  from  the  Lords 
of  the  Treasury,  under  the  contract  for  the  purchase  of 
York  House  and  premises,  was  applicable,  in  the  first 
place,  to  the  discharge  of  the  sum  due,  for  principal 
and  interest,  on  the  mortgage-security  to  Messrs.  Coutts 
4r  Co. ;  secondly,  to  the  sum  due,  for  principal  and  in- 
tei-est,  on  the  mortgage  for  30,000  /.  in  favour  of  Messrs. 
Greenwood  6f  Cox  ;  and,  thirdly,  in  the  discharge  of  the 
advances  made,  by  or  on  behalf  of  the  Lords  of  the 
Treasury,  on  the  security  of  the  premises. 


1845. 

I ^ f 

Greenwood 

V. 

Taylor. 


The  Attorncy^eneral  has  appealed  to  the  House  of 
Lords,  from  the  whole  of  the  above  order,  except  tliat 
part  of  it  which  overrules  the  third  exception  taken  by 
the  Duke  of  York^^  personal  representatives :  and  the 
latter  have  appealed  from  that  part  of  the  order  which 
overrules  that  exception,  on  the  ground  that  the  sur- 
render of  a  lease  is  an  extinguishment  of  the  rents  there- 
by reserved  and  the  covenants  and  provisoes  therein 
contained  ;  and  because,  in  this  case,  not  only  were  the 
two  original  leases  surrendered,  but  the  new  lease  was  a 
new  contract,  for  a  new  consideration,  and  reserved  new 
rents,  and  contained  new  covenants  and  provisoes. 
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Costs. 
Motion. 
Practice. 


The  costs  of  an 
abandoned  mo- 
tion, in  support 
of  which  the 
party  has  given 
notice  of  his 
intention  to 
read  an  affidavit 
previously  filed 
HI  the  cause, 
are  only  forty 
shillings. 


GREEN  V.  MEARES  * 

X  LAINTIFF  gave  notice  of  a  motion  and  of  his  inten- 
tion to  read,  on  the  hearing  of  it,  an  affidavit  previoasly 
filed  in  the  cause ;  but,  aflerwardsi  abandoned  his  mo- 
tion. The  question  was  whether  he  was  bound  to  pay 
taxed  costs,  or  only  forty  shilUngs. 

The  Vice-Chancellor  ruled  that  he  was  bound  to  pay 
only  forty  shillings. 

Mr.  Wakefield,  Mr.  Bcthell,  and  Mr.  Shebheare,  for 
the  Plaintiff. 

Mr.  Stuart  and  Mr.  Terrell^  for  the  Defendant. 

*  Ex  relatione. 


1845: 

nth  April. 
* y ' 

WUL 

Construction. 

Tenancy  in 

common. 


RICHARDSON  V.  RICHARDSON. 

1  HE  testator  in  this  cause  devised  his  copyhold  and 
leasehold  estates  to  trustees,  in  trust,  as  to  one  moiety, 
for  his  son  for  life ;  and,  after  the  son's  decease,  in  trust 
to  assign,  convey  and  surrender  that  moiety  unto  such 
person  or  persons,  and  in  such  parts,  shares  and  pro- 


Testator  de- 
vised his  copy- 
hold and  leasehold  estates  in  trust  for  his  son  for  life,  and  after  his 
decease  in  trust  to  assign  and  surrender  the  same  unto  and  among 
the  person  or  persons  who,  at  the  son's  death,  would  be  entitled 
to  his  personal  estate  in  case  he  should  die  intestate.  The  son 
died,  leaving  a  widow  and  four  children. 

Held  that  they  took  tlie  estates  in  equal Jjfth  parts,  as  tenants  in 
common. 
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portioDs,  as  the  son  should  appoint  by  his  will ;  and,  in 
default  of  appointment,  in  trust  to  assign,  convey  and 
surrender  the  same  moiety  unto  and  among  the  person  or 
persons  who,  at  tlie  time  of  his  death,  would  be  entitled, 
tinder  the  statutes  for  the  distribution  of  the  estates  of 
intestates,  to  his  personal  estate,  in  case  he  should  die 
intestate. 

The  son  survived  his  father  and  died,  without  having 
exercised  the  power,  leaving  a  widow  and  four  children. 

The  bill  was  filed  by  the  children  against  their  mo- 
ther and  the  acting  trustee  of  the  will,  claiming  to  be 
entitled  to  four-fifths  of  the  testator's  copyhold  and 
leasehold  estates,  as  tenants  in  common.  The  mother, 
by  her  answer,  insisted  that  she  was  entitled  to  one- 
third  of  the  estates,  that  being  the  share  of  her  late 
husband's  personal  estate,  to  which  she  would  have 
been  entitled,  under  the  statutes  of  distribution,  in  case 
he  had  died  intestate. 

Mr.  Bacon,  for  the  Plaintiffs,  contended  that  the  per- 
sons who  were  to  take  the  testator's  estates,  but  not  the 
shares  which  they  were  to  take,  were  to  be  ascertained 
by  reference  to  the  statutes  of  distribution ;  and  that  the 
'  words,  **  unto  and  among,"  made  those  persons  tenants 
in  common:  Thomas  v.  Hole  (a);  Lashbrook  v. 
Cock  (i)  ;  Casterton  v.  Sutherland  (c).  ^ 

Mr.  Rogers,  for  the  widow,  contended  that,  according 
to  the  true  construction  of  the  will,  the  statutes  of  distri- 
bution were  to  be  resorted  to  for  the  purpose  of  aseer- 
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R1CHA&D8ON 

V. 
HlCHAKDSOir, 


(a)  Ca.  temp.  Talbot,  35 1.  '  (b)  a  Mer.  70. 

(c)  g  Ves.  445. 


1845. 
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taiaing  not  only  who  were  to  take,  but  also  the  shares 
'     to  be  taken  in  the  estates :   Withy  v.  Mangles  {d),  and 
RiCHARDsoK     2  Jarm.  on  Wills,  40  &  47. 

RiCUARDSOK. 

Mr.  Nickolls  appeared  for  the  surviving  trustee  of  the 
will. 


Tlie  Vice-Chancellor  held  that  the  Plaintiffs  and  their 
mother  took  the  estates,  iu  equal  shares,  as  tenants  in 
common. 

(rf)  4  Bca7,  358  ;  see  p.  3G8. 


1845: 
12th  April. 

* SI ' 

Practice.  . 

Staj/ing 

proceedings  in 

a  suit. 

Apj)€aL 

Motion  to  stay 
proceedings  to 
enforce  an  an- 
swer, until  an 
appeal  to  the 
House  of  Lords 
from  an  order 
overruling  a 
plea,  should  be 
disposed  of,  re- 
fused. 


GARCIAS  V.  RICARDO. 

See  ante,  p.  265. 

1  HE  bill  having  been  amended,  the  Defendant  put  in 
a  plea  and  answer  to  it.  The  plea  was  argued  on  the 
(ith  and  7th  of  March*  1045,  and,  on  the  latter  of  those 
days,  the  Vice-Chancellor  overruled  it,  because  it  did 
not  shew,  as  His  Honor  considered  it  ought  to  have 
done  in  order  to  be  an  effectual  defence,  that  the  judg- 
ment of  ^the  French  Court  proceeded  on  the  ground 
that  the  Messrs.  Ricardo  were  never  accountable  to  the 
Plaintiffs. 

A  motion  was  now  made,  on  behalf  of  the  Defendant, 
that  all  further  proceedings  in  the  cause  for  the  pur- 
pose of  compelHng  the  Defendant  to  put  in  a  further 
answer  to  the  amended  bill,  might  be  stayed  until  a 
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petition  of  appeal  from  the  order  overruling  the  plea, 
which  the  Defendant  swore  had  been  settled  and  signed 
by  counsel  and  was  intended  to  be  presented,  by  him, 
to  the  House  of  Lords  as  soon  as  possible,  had  been 
disposed  of. 

Mr.  Sttuzrt  and  Mr.  Heat/ifield,  in  support  of  the 
motion,  cited  17ie  King  of  Spain  v.  Machado{a\  and 
Wood  V.  Milner  (i). 

Mr.  Bethell  and  Mr.  Lewky  for  the  Defendant,  said 
that  there  was  no  case  in  which  the  proceedings  in  a 
cause  had  been  stayed  on  the  ground  that  the  party 
moving  intended  to  present  a  petition  of  appeal ;  and 
that  Walburn  v.  Ligilby  (c),  Huguenin  v.  Baseley  (rf), 
and  Drake  v.  Drake  (e),  shewed  that  the  Court  would 
not  order  the  proceedings  to  be  stayed,  although  the 
petition  had  been  actually  presented. 

The  Vice-Chancellor  : 

I  have  no  doubt  that  the  Defendant  intends  to  pre- 
sent his  petition  of  appeal  as  soon  as  possible,  and, 
therefore,  I  do  not  lay  any  stress  on  the  fact  that  the 
petition  has  not  been  presented. 

In  Wood  V.  Milncj',  the  application  was  granted,  be- 
cause the  accounts  required  by  the  bill,  extended  over  a 
very  long  penod  of  ti^ie ;  and  the  appeal  would  have 
been  rendered  useless  if  the  Defendant  had  been  com- 
pelled to  put  in  an  answer :  but  neither  of  those  reasons 
exists  in  the  present  case. 


Garcias 

V. 
BiCARDO. 


^a)  4  Russ.  5G0. 

(*)  1  Jac.  &  Walk.  636. 

(^)  1  Myl.  &  Keen,  79. 


(d)  15  Ves.  180. 

(e)  3  Hare,  528. 
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Garcias 


1845.  Besides^  if  the  Defendant  should  succeed  in  lus  ap- 

pea1|  he  will  be  recompensed  for  having  been  com- 
pelled to  put  in  his  answer ;  for  he  will  have  the  costs 
„    "'    „        of  it.     But,  if  the  appeal  should  be  dismissed,  no  re- 

KlCAREQ.  '  ^^ 

compense  can  be  made,  to  the  Plaintiff,  for  the  time 
which  he  will  have  lost.  In  addition  to  which,  I  have 
to  observe  that  the  overruling  of  the  plea,  does  not 
prevent  the  Defendant  from  insisting,  in  his  answer,  on 
the  same  ground  of  defence  as  foimed  the  subject  of 
his  plea :  and  he  may  strengthen  that  defence  by  stating 
matters  in  support  of  it,  which  did  not  appear  in  his 
plea  and  answer. 

]\Iotion  refused,  with  costs. 


On  a  motion  in  the  nature  of  an  appeal  from  the 
above  decision  being  made  before  Lord  Lyndhursty  C, 

His  Lordship  said  that  the  Defendant  might  apply,  to 
the  House  of  Lords,  to  advance  the  appeal ;  and  added 
that,  if  the  House  should  refuse  the  application,  he 
should  refuse  the  motion  (/). 


(/)  See  1  Phill.  4^8. 
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HERVEY  V.  AUDLAND.  1845: 

16th  April. 

JjY  an  indenture  dated  the  7th  of  July  1020,  WiUiam 

Whitelock  deceased,  in  consideration  of  his  natural  love        covenant 

and  affection  for  his  nieces  Margaret  the  wife  of  fV,  T,  — 

Ward  and  Maty  Hervey,  assigned,  to  Joseph  Ward,  '^^  executors 

.  .  oi  a  person  who 

all   his   household   goods  and  furniture,  plate,   linen,  had  entered 

china,  &c.  &c.,  and  all  other  the  personal  estate  and  ^"'o  a  covenant 
effects  which  he  then  was  or  should  or  might  at  any  time  sur^nce  in  a  ' 
or  times  thereafter  be  possessed  of,  interested  in  or  voluntary  set- 
entitled  to ;  to  hold  the  same  to  Joseph  Ward,  his  ex-  l^ement,  having 

.  .     reiused  to  per- 

ecutors,  &c.  in  trust  for  WIdtehck  for  life,  and  after  his  form  i(  ^he 

decease   in  trust,   as  to  one  moiety,  for  W.  T,  Ward  Court,  in  a  suit 

and  Margaret  his  wife,  absolutely,  and,  in  trust,  as  to  third  partv^or 

the  other  moiety,  for  Mary  Hervey  absolutely ;  provided  the  administra- 

that,  if  W.  T.  Ward  and  Margaret  his  wife  or  Mary  ^^«"  °^^^®, 

cov^niiiitoi*  s 

Hervey  should  die  in  Whitelock*s  life-time,  the  share  estate  would 

of  them  or  her  so  dying  of  and  in  the  trust-premises,  not  permit  the 

should  go  to  their  or  her  children.  covenantee  to 

^  prove  as  a 

creditor  under 
And  Whitelocky  for  himself,  his  heirs,  executors  and  *{j®  decree  in 
administrators  covenanted,  with  Joseph  Ward^  his  ex-  tion-suit  •  but 
c^cutors  and  administrators,  that  he,  his  heirs,  executors  gave  him  leave 

and  administrators,  and  all  and  every  other  person  or    ^    ""6  ®{^^" 

'      .    ,  ^  ^        ^         action  as  he 

persons  having  or  claiming,  or  who  should  or  might  might  be  ad- 
have  or  claim  any  estate,  right,  title  or  interest,  at  law  ^^ed. 
or  in  equity,  of,  in,  to  or  out  of  the  personal  estate  and 
effects,  or  any  part  or  parcel  thereof,  intended  to  be 
thereby  assigned  and  transferred,  by,  from  or  under 
him,  them,  or  any  of  them,  should,  from  time  to  time, 
and  at  all  times  thereafter,  at  the  request  of  Joseph 
Ward,  his  executors  or  administrators,  make,  do,  ac- 
knowledge, sign,  pass  and  execute,  or  cause  and  pro- 


V. 
AUOLAND. 
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1845.  cure  to  be  made^  done^  acknowledged,  signed,  passed 

'  and  executed,  all  and  every  such  further  and  other  law- 

Hkrvkt        fjji  j^jjj  reasonable  acts,  deeds,  things,  devices,  transfers, 

assignments,  releases,  conveyances  and  assurances  in 
the  law,  whatsoever,  for  the  further  and  better  assigning 
and  transferring  all  and  singular  the  personal  estate 
and  effects  thereby  assigned  and  transferred  or  intended 
so  to  be,  afid  every  part  thereof,  with  the  appurtenances, 
unto  Joseph  Ward,  his  executors,  administrators  and 
assigns,  upon  the  trusts  aforesaid,  were  the  same  by  any 
Sic.  lawful  ways  or  means  whatsoever,  as  by  J.  Ward,  his 

executors  or  administrators,  or  the  person  or  persons  for 
the  time  being  entitled,  or  his  or  their  counsel  learned  in 
the  law,  should  be  lawfully  and  reasonably  advised  or 
devised  and  required. 

Mary  Hercey  died  in  1833,  leaving  a  son  and  daugh- 
ter, the  latter  of  whom  was  the  Plaintiff,  and  the  for- 
mer a  Defendant  in  the  above-mentioned  suit.  White- 
lock  died  in  1836,  having,  by  his  will  dated  in  1833, 
bequeathed  all  his  personal  estate  to  his  executors,  the 
Defendants,  Audland  and  Moser,  in  tmst  for  Mary 
Hcrvej/'s  two  children. 

After  Whilelock's  death,  Joseph  Ward  and  W.  T. 
Ward  and  his  wife  instituted  a  suit  against  the  execu- 
tors and  Mrs.  Herveys  children,  for  the  purpose  of 
having  the  deed  of  1826  established,  the  trusts  of  it  per- 
formed, and  the  property  subject  to  those  tnists  deli- 
vered up,  to  Joseph  Ward,  by  the  executors  (a).  In  1837, 
the  cause  was  heard  by  the  Vice-Chanceilor  of  England, 
who  dismissed  the  bill,  on  the  ground  that  the  deed 
being  voluntary,  a  Court  of  equity  would  not  assist  per- 

(fl)  See  ante,  Vol.  8,  p.  571,  and  C.  P.  Cooper's  Reports,  146. 
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sons  claiming  under  it:  and  the  Lord  Chancellor  affirmed 
the  decree^  but  without  prejudice  to  the  institution  of 
any  other  suit.  Another  suit  was  accordingly  instituted, 
and  was  heard  by  the  Master  of  the  Rolls,  who  dis- 
missed the  billy  notwithstanding  it  appeared,  from  a 
report  made  in  that  suit,  that  Whiteloch's  executors 
were  in  possession  of  part  of  the  property  comprised  in 
the  deed ;  that  all  his  debts  had  been  paid,  and  that 
they  were  less  in  amount  than  his  personal  estate  not 
comprised  in  the  deed  {b). 
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Not  long  after  Whitelock^s  death,  the  suit  in  which 
this  case  is  intituled,  was  instituted  for  the  administra- 
tion of  his  estate :  and  it  appeared,  also,  from  the  report 
made  in  pursuance  of  the  decree  in  that  suit,  that  his 
debts  and  funeral  and  testamentary  expenses  had  been 
paid^  and  that  his  executors  were  in  possession  of  cer- 
tain household  goods,  part  of  the  property  comprised  in 
the  deed,  and  that  the  amount  of  a  mortgage  debt  of 
646  /.,  other  part  of  that  property,  remained  outstanding. 

In  March  1845,  Joseph  Ward  presented  a  petition  in 
the  last-mentioned  suit,  stating  that  he  had  applied  to 
the  executors,  and  required  them  to  deliver  the  house- 
hold goods  to  him,  and  to  make,  do  and  execute  all  such 
acts,  matters  and  things  as  might  be  requisite  for  as- 
signing and  transferring  to  him  the  mortgage  debt  and 
other  personal  estate  of  Whiteloch,  according  to  his  co- 
*venant  contained  in  the  deed  ;  but  that  they  had  refused 
so  to  do,  and  had  sold  the  greater  part  of  the  household 
goodSf  and  prevented  the  petitioner  from  receivinp:  or 
getting  possession  of  any  part  of  WhitelocW^  personal 
estate  so  assigned  to  him  as  aforesaid  ;  and  that,  in  con- 


(6)  See  8  Beav.  tzoi. 
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1845.  sequence   thereof^  the  petitioner  had    instituted    the 

^  before-mentioned  suits,  the   bills  in  which   had   been 

Heuvby        dismissed  :  that  the  petitioner  was  advised  that,  under 

.        *  the  circumstances  before  stated,  the  covenant  for  fur- 

ther  assurance  contained  in  the  deed,  had  been  broken, 
and  that,  by  reason  of  such  breach,  Itt  was  a  spe^ 
dalty  creditor  of  Whitehch;  but,  in  consequence  of 
the  pendency  of  the  last-mentioned  suits,  he  was  unable 
to  go  in  before  the  Master,  previous  to  the  time  when 
he  made  his  report  as  to  Wkiteloch's  debts,  and  prove 
the  amount  of  the  damage  which  he  had  sustained  by 
the  breach  of  covenant.  The  petition  prayed  that  the 
])etitioner  might  be  at  liberty  to  go  in,  before  the  Master^ 
and  prove  such  debt  due  to  him  from  Whitelock  as  he 
might  be  able ;  and  that  the  mortgage  debt  and  the 
sums  of  stock  and  cash  standing  in  the  name  of  the  Ac- 
countant-general to  the  credit  of  the  cause,  might  not 
be  disposed  of  till  the  Master  should  have  made  his 
report,  or  that  the  petitioner  might  be  at  liberty  to 
bring  such  action  or  actions  at  law,  for  the  recovery  of 
the  household  goods,  or  the  produce  thereof,  and  for 
the  breach  of  the  covenant,  as  he  might  be  advised. 

Mr.  Bethell  and  Mr.  J,  H.  Taylor,  in  support  of  the 
petition,  cited  Clough  v.  Lambert  (c). 

Mr.  Stuart  and  Mr.  Dickenson,  contra,  referred  to 
Jcfferys  v.  Jefferys(d),  where  Lord  Cottenhai9i,C.,  says: 
"  My  impression  is  that  the  principle  of  the  Court  to" 
withhold  its  assistance  from  a  volunteer,  applies,  equally, 
whether  he  seeks  to  have  the  benefit  of  a  contract,  a 
covenant  or  a  settlement."  They  added  that  the  Plaintiff 

(c)  Ante,  Vol.  10,  p.  1 74.     See  also  8  Beav.  208. 

(c/)  Cr.  &  Phill.  138. 
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WBB  seeking  to  obtain^  by  means  of  a  petition^  the  very 
same  relief  as  he  had  prayed  by  the  bills  which  had 
been  dismissed,  and  that,  too,  before  he  had  taken  any 
step  to  establish  his  title  at  law :  that  they  objected  to 
his  being  allowed  to  go  in  before  the  Mastery  but  not  to 
his  being  permitted  to  bring  an  action. 

Mr.  Bethell,  in  reply,  said  that  an  action  would  be  in- 
effectual, for  only  nominal  damages  might  be  recovered 
in  it ;  and  then  the  petitioner  would  have  to  come  back 
to  this  Court,  in  order  to  obtain  what  he  now  asked. 

The  Viee-Ckancellor  said  that,  although,  if  an  action 
were  brought,  the  jury  might  miscarry  as  to  the  amount 
of  damages,  yet,  as  the  question  raised  by  the  petition 
was  a  legal  one,  it  must  be  decided  by  a  court  of  law ; 
and,  therefore,  he  should  refuse  the  first  part  of  the 
prayer,  and  give  the  Plaintiff  leave  to  bring  such  action 
as  he  might  be  advised. 
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Joseph  Wardf  in  pursuance  of  the  permission  given 
to  him  by  the  Vice-Chancellor,  brought  an  action  in  the 
Exchequer,  against  Audland,  who  was  Whitelock^s  sole 
acting  executor.  The  declaration,  after  setting  forth 
the  indenture  of  July  1820,  stated,  amongst  other 
things,  that,  after  Whitelock*s  death,  the  household  furni- 
ture, plate,  linen,  china,  and  other  goods  and  chattels 
which  he  was  possessed  of  and  entitled  to  at  the  time 
of  the  making  of  the  indenture,  and  which  were  com- 
prised in  and  assigned  thereby,  came  to  and  were  in  the 
hands  and  possession  of  the  Defendant,  his  executor; 
nevertheless  he,  as  such  executor,  did  not  nor  would, 
from  time  to  time  and  at  all  times  after  the  death  of 
Whitelocky  at  the  request  of  the  Plaintiff,  make,  do,  ac- 
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AUDLAVD. 


knowledge,  sign,  pass  and  execute,  or  cause  and  procure 
to  be  made,  done,  acknowledged,  &c.,  all  and  every 
such  further  and  other  lawful  and  reasonable  acts, 
deeds,  &c.  (as  in  the  covenant)  for  the  further  and 
better  assigning  and  transferring  the  said  household 
furniture,  goods,  chattels  and  effects,  unto  the  Plaintiff, 
upon  the  trusts  mentioned  in  the  indenture,  by  any  law- 
ful ways  or  means  whatsoever,  as  by  the  Plaintiff  were 
lawfully  and  reasonably  advised,  or  devised  and  re- 
quired ;  although  the  Plaintiff  had  given  him  notice  of 
the  indenture,  and  required  him,  for  the  further  and 
better  assigning  and  transferring,  to  him,  the  said  fur- 
niture, plate,  linen,  china  and  other  goods  and  chattels, 
to  deliver  up  and  transfer  the  possession  thereof  to  the 
Plaintiff,  upon  and  for  the  trusts  and  purposes  expressed 
in  the  indenture:  and,  although  it  was  at  no  time  ne- 
cessary that  the  last-mentioned  goods  and  chattels,  or 
any  part  thereof,  should  be  sold  or  appHed  for  or  to- 
wards payment  or  satisfaction  of  any  creditor  of  White- 
lock^  and  there  was  no  creditor  by  whom  the  validity  of 
the  indenture  was,  in  any  way,  impeached,  yet  the  De- 
fendant would  not  deliver  up  or  transfer  the  possession 
of  the  household  furniture,  plate,  hnen,  china,  and  other 
goods  and  chattels,  or  any  part  thereof,  to  the  Plaintiff, 
for  the  trusts  and  purposes  of  the  indenture,  but, 
wrongfully  and  in  violation  of  the  indenture,  kept  and 
retained  the  possession  thereof,  claiming  the  ownership 
thereof  as  executor  as  aforesaid,  and,  afterwards,  wrong- 
fully converted,  and  sold  and  disposed  of  the  same,  and 
applied  the  proceeds  to  his  own  use,  contrary  to  the 
indenture  and  the  covenant  of  Whitelock^  for  himself 
and  his  executors,  with  the  Plaintiff,  therein  contained. 


The  action  was  tried    before  Pollock,  C.  B.,  at  the 
sittings  after  Michaelmas  Term  1846,  when  the  juiy 
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found  ayerdictfor  the  Plaintiff :  damages  235/.;  but 
with  leave^  to  the  Defendant^  to  move  to  enter  a  verdict 
for  himself,  or  for  nominal  damages.*  That  motion 
has  not  been  yet  made. 


1845- 

Hbuvst 
r. 

AUDLAND. 


*  It  was  Stated  in  the  brief  held  by  the  counsel  for  the 
Plaintiff  in  the  action,  that  the  Plaintiff  had  obtained  a  rule 
absolute  for  a  mandamus  commanding  the  lord  of  the  manor, 
of  whom  the  tenements  comprised  in  the  mortgage  for  546/. 
were  held,  to  admit  him  to  those  tenements. 


DARBON  V.  RICKARDS. 


1845: 

18th  April. 


Annuity. 

WUl. 

CoHStructionm 


1  HE  testator  in  this  cause  bequeathed  two  leasehold 
bonses  to  trustees,  in  trust,  out  of  the  rents,  issues  and 
profits  thereof y  to  pay  60/.  a  year  to  his  daughter-in- 
law,  BO  long  as  she  should  remain  the  widow  of  his  de- 
ceased son ;  and  to  invest  the  surplus  in  the  purchase  Testator  be- 
of  stock,  and  to  stand  possessed  thereof  for  his  wife  for  leasehold  houses 

life,  and,  after  her  death,  for  his  three  grand-daughters;  to  trustees,  in 

trust,  out  of 
the  renisy  to  pay 
50  /.  a  year  to  his  daughter-in-law  so  long  as  she  should  remain 
his  son's  widow,  and  to  invest  the  surplus  in  stock,  to  be  held  in 
trust  for  his  wife  for  life,  remainder  for  his  grand-daughters ;  and 
afler  his  death,  in  case  his  daughter-in-law  should  be  then  married, 
or  after  her  decease  or  second  marriage,  whenever  the  latter  event 
might  happen,  to  sell  the  houses  and  mvest  the  proceeds  in  stock, 
to  be  held  in  trust  for  his  wife  for  life,  remainder  for  his  grand- 
daughters. 1  he  daughter-in-law  continued  single,  and  the  trustees 
paid  her  the  50  L  a  year  out  of  the  rents,  and  disposed  of  the  sur- 
plus in  the  manner  directed,  until  the  lea^e  of  the  houses  expired. 
Held,  after  the  death  of  the  testator's  widow,  that  the  stock 
purchased  with  the  surplus  rents,  was  not  subject  to  the  payment 
of  the  annuity,  notwithstanding  the  lease  had  expired. 

Vol.  XIV.  p  p 
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and  upon  trusti  after  his  death  in  case  his  daughter-in- 
law  should  be  then  niarriedy  or,  after  her  decease  or 
second  marriage  whenever  such  marriage  might  take 
place,  to  sell  the  houses  and  invest  the  proceeds  in  the 
purchase  of  stock,  and  to  stand  possessed  thereof  for  his 
wife  for  life,  and,  after  her  death,  for  his  three  grand- 
daughters. 

The  testator  died  in  July  1821 ;  and,  as  his  daughter- 
in-law  then  was  and  afterwards  continued  the  widow  of 
his  son,  the  trustees  paid  her  the  50/.  a  year  out  of  the 
rents  of  the  houses,  and  disposed  of  the  surplus  in  the 
manner  directed  by  the  will,  down  to  the  25th  of  March 
1845,  when  the  lease  expired. 

The  bill  was  filed  by  one  of  the  testator's  grand- 
daughters, after  the  death  of  his  widow,  claiming  to 
have  one-third  of  the  stock  purchased  with  the  surplus 
rents,  transferred  to  her. 

The  question  was  whether,  in  consequence  of  the 
lease  having  expired,  the  daughter-in-law's  annuity  was 
payable  out  of  the  stock. 

Mr.  Koe  and  Mr.  Rogers,  for  the  Plaintiff. 

Mr.  Betkell  and  Mr.  Glasse,  for  the  daughter-in- 
law: 

The  annuity  is  charged  on  all  the  rents  of  the  houses; 
not  on  the  rents  de  anno  in  annum:  and,  therefore,  if 
the  houses  had  been  let  for  the  first  year  after  the  tes- 
tator's death,  and  had  been  unlet  for  the  second  year, 
the  surplus  rents  of  the  first  year  would  have  been  ap- 
plicable to  pay  the  annuity  for  the  second  year.  If  the 
charge  affects  all  the  rents,  it  affects  the  corpus  of  the 
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property  which  produces  those  rents ;  consequently,  in 
this  case,  the  annuitant  became  entitled,  on  the  testa- 
tor's deaths  to  have  the  houses  sold  and  the  proceeds 
invested  in  the  purchase  of  stock,  in  order  to  provide  a 
fund  for  payment  of  the  annuity  until  her  second  mar* 
riage  or  death.  The  gift  of  the  surplus-rents  amounts 
to  nothing  more  than  a  gift  of  the  houses  subject  to  the 
payment  of  the  annuity:  Arundell  v.  Arundell{a) ;  Boyd 
▼.  Buckle  (b)  (which  closely  resembles  the  present 
case);  Foster  v.  Smith  (c),  and  Stamper  N.Pickering  (d). 


1845. 
Darbok 

RiCKARDB. 


Mr.  Wimtanley  appeared  for  the  other  parties  to  the 
suit 

The  Vice-Chancellor  said  that  the  annuity  was  not 
given  for  the  life  of  the  daughter-in-law,  but  the  con- 
tinuance of  it  was  made  to  depend  on  the  determination 
not  only  of  her  life,  but  also  of  her  widowhood  :  that, 
if  the  leasehold  houses  were  charged  with  payment 
of  the  annuity  in  all  events,  it  would  follow  that, 
if  the  rents  had  been  insufficient  to  pay  it  in  any  one 
year,  the  houses  must  have  been  sold:  whereas  the 
testator  had  expressly  directed  that  they  should  be 
sold,  in  case,  only,  of  the  second  marriage  or  death  of 
his  daughter-in-law ;  which  was  conclusive  against  their 
being  sold  at  any  other  time :  that  it  was  clear  that 
the  testator  intended  that  his  daughter-in-law  should 
have  60/.  a  year  out  of  the  rents,  in  case  only  they 
should  be  sufficient  to  pay  that  sum;  and  that  it 
was  equally  clear  that  he  intended  that,  if  they  should 
be  more  than  sufficient  to  pay  that  sum,  the  sur- 
plus should  be  invested  in  stock,  in  order  to  make  a 


(a)  1  Myl.  &  Keen,  316.        (c)  2  You.  &  Coll.  C.  C.  193. 
(^)  Antej  Vol.  10,  p.  595.       (d)  Ante,  Vol.  9,  p.  176, 
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present  provision  for  his  wife ;  and  that,  on  her  death, 
the  capital  of  the  stock  purchased  with  the  surplus, 
should  be  divided  amongst  his  grand-daughters :  and, 
accordingly.  His  Honor  declared  that  the  Plaintiff  and 
the  two  other  grand-daughters  of  the  testator^  were 
entitled  to  the  stock  in  equal  shares. 


MILLER  V.  HARRIS. 

1  HE  testator  in  the  cause  devised  his  real  and  resi- 
duary personal  estate  to  trustees,  in  trust  for  his  chil- 
dren (all  of  whom  were  infants)  on  their  attaining 
twenty-one;  and  he  directed  the  trustees  to  procure 

^            ".  and  rent  a  suitable  house  for  the  residence  of  his  chil- 

Testator  di-  ,              ,     ,                                                        -      , 

rected  the  trus-  dreu,  and  also  to  engage  a  proper  person  for  the  pur- 
tees  of  his  will 


1845: 
18th  April. 

^ V  * 

Guardian. 

Will. 
Construction. 


to  procure  a 
suitable  house 
for  the  resi- 
dence of  his 
children  (who 
were  infants), 


pose  of  taking  the  management  and  care  of  the  house 
and  of  his  children  during  their  minorities,  and  to  apply 
a  competent  part  of  the  income  of  the  trust  property  in 
paying  the  rent  of  the  house  and  providing  for  the 
maintenance  and  education  of  his  children  during  their 


and  to  engage  a  minorities;  and  he  requested  Miss  ilfiory,  the  sister  of 


his  late  wife,  if  she  should  be  alive  at  his  decease,  to 
take  upon  herself  the  management  and  care  of  the 
house  and  of  his  children. 


proper  person 

tor  the  purpose 

of  taking  the 

management 

and  care  of  the 

house  and  of 

his  children,  After  the  testator's  death,  Miss  May  was  applied  to 

during  their         j^y  ^j^^  trustees,  and  consented  to  take  upon  herself  the 

mmonties;  and     ^  '  p,,,  ,  ,/.i 

he  requested        management  and  care  or  the  children,  and  of  a  house 

his  late  wife's      which  the  trustees  had  taken  for  them, 
sister,  if  she 

should  be  alive  at  his  decease,  to  take  such  management  and  care 
on  herself. 

Held  that  the  testator  had  appointed  his  wife's  sister  to  be  the 
guardian  of  his  children. 


CASES   IN   CHANCERY. 

On  the  hearing  of  a  petition  presented,  by  the  chil- 
dren, for  the  appointment  of  a  guardian  and  for  main- 
tenance, 

The  Vice-Chancellor  said  that  the  testator  had  suf- 
ficiently expressed  his  intention  that  Miss  May  should 
be  the  guardian  of  his  children,  and  directed  a  reference 
as  to  their  maintenance  only. 

Mr.  Stuart,  Mr.  Teed,  Mr.  Willcockj  and  Mr.  Folktt, 
appeared  for  the  different  parties. 
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Time  of  the 
essence  of  a 
transaction* 


PEARSON  i;.  THE  LONDON  AND  CROYDON  1845: 

RAILWAY  COMPANY.  21st  and  22nd 

April. 

At  a  meeting  of  the  proprietors  of  the  London  and  Croy-    n  '!  a   shares 

don  Railway  Company,  held  on  the  26th  of  July  1843,  it    Option  to  pur- 

was  resolved,  as  follows :  first,  ''That  the  directors  be  and 

they  are  hereby  authorized  to  raise  a  sum  not  exceeding 

70,000/.  by  a  creation  of  new  shares  of  20/.  each,  at 

the  price  of  10/.  per  share,  payable,  by  four  instalments,  

A  railway  Com- 
pany having  resolved,  on  the  25th  of  July,  to  create  a  cer- 
tain number  of  new  shares,  gave,  at  the  same  time,  an  option 
to  every  regi&tered  proprietor  to  take  a  certain  number  of  those 
shares,  provided  he  declared  such  option  on  or  before  the  lotii  of 
August  following.  One  of  the  registered  proprietors,  who  was  re- 
sident at  Naplesy  was  not  apprized  of  the  resolutions  until  the  12th 
of  August.  But  on  that  day  he  wrote  to  the  secretary  to  the 
Company  declaring  his  option  to  take  his  proportion  of  the  new 
shares. 

Held  that  the  time  fixed  bv  the  resolutions  was  final,  and  con- 
sequently that  the  Plaintiff's  (feclaration  was  too  late. 


:iUe-  ai  lie  iSm  if  Aoe'isr  and  tie  iicfa.  of  October  1843, 


uui  me  taoi   if  Jrnnmry  xnii  ±Sth.  cf  Apnl  1844,  ind 

r  •       "  — 

icm  -ne  te-tiis   uui    rimnricas  fcCowins::  that  is  to 

T^-  r  ,^^«w  ^"^  "^^^^  "^^^^^  ^  ^^"^  "^'  ^avmeat  be  ooC  dalTimde 
193  -l2£m»rsf  ^  '^^  mne  ApGi.intbiL  "ifte  som.  jr  snzns  wiikrh  may  hate 
BjkiLar.vr  I  !•     »=si  jrt^cMAj  paui,  iiutiL  ise  absolatelj  forfeited  to 

mil  yir  ^zie  ise  uui  xnsic  of  die  Companj  at  the  di»- 
:iT!t:4]ii   :f  tie  iirectuc?..  tiai  day^*  notice  being  gifCD 
•iie»**:r'   sCTei  17  die  ^crstanr  of  the  Company  tod 
jiiserteti   n  1117  "hr^s  Landi:a  papers  and  in  The  Sail- 
Tint    'Hmes  ind   X^maznte :   Second,  that   ererv  pro- 
nretnr  ic^  r^scer^ti  in  rhe  Conrpany's  books,  and  also 
■iv»rri  iciiier  :r*  juit  scrii:  receipts  who  shall  have  ddi- 
T«^i  i::  the  same,  :a  or  berbre  the  lOth  dav  of  Ausnst 
ae:Et.  x:   he  d:il7  rez^ered,  $hall  have  the  option  of 
iuhgcrbin^  tor  :iie  cf  such  new  shares,  fi>r  or  in  respect 
cf  *ver7  trve  shares  which  cverr  soch  proprietcH'  may 
3.1:  w,  cr  which  eveij  soch  scrip  holder  may,  on  the  said 
lOti  day  of  Aa^ust,  have  registered  in  their  respectiTe 
names :    Thiri,    that    any   proprietor   of  shares  may 
ncnima:e,  by  letter  addressed  to  the  secretary,  any  other 
pers<:n   to  subscribe  in   his  stead :    Fourth,   that  the 
shares  which  shall  net  be  subscribed   for  under  tbe 
option  allowed  by  the  second  condition,  shall  be  allotted^ 
by  the  directors,  to  those  proprietors  who  may,  ox  or 
before  the  mid  lOii  day  of  Aufust,  apply  for  any  sudi 
shares,  pro  ratdy  according  to  the  number  of  shares 
5o  applied   for  by  each  proprietor,  unless  the  whole 
number  of  shares  so  applied  for  shall  exceed  the  number 
not  subscribed  for  under  the  second  condition,  in  which 
case  they  shall  be  allotted  to  the  applicants  in  propor- 
tion to  the  shares  respectively  held  by  them :   Fifth, 
that  neither  the  subscriber  nor  holder  of  scrip,  shall,  as 
such  subscriber  or  holder,  be  a  proprietor  of  the  Londim 
and  Croydon  Railway,  or  be  entitled  to  any  of  the 
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rights^  privileges,  profits,  or  advantages  which  belong  1845. 

or  appertain  to  the  proprietors  of  shares  in  the  said     "^       ^ 
railway,  until  the  full  sum  of  10  /.  shall  have  been  paid  on        P^s arson 
each  share,  and  the  scrip  receipt  be  delivered  up  to  the     rp      j' 
Company  and  registered  as  a  share  in  the  Company's    ^^^^  Croydok 
books  :   Sixths  that  payments  in  full,  with  allowance  of    Railway  Co. 
interest  at  the  rate  of  4  L  per  cent,  per  annum  calculated 
upon  each  remaining  instalment,  may  be  made  at  any 
time  on  or  after  the  4th  day  of  September  next ;  but 
such  payments  shall  not  entitle  the  subscriber  to  any 
profits  or  advantages  which  belong  or  appertain  to  the 
proprietors  of  shares  in  the  said  railway  prior  to  the 
date  of  the  last  payment  on  the  said  subscriptions." 

At  the  passing  of  those  resolutions,  the  Plaintiff  was 
a  registered  proprietor  of  four  hundred  shares  in  the 
Company,  and  entitled,  as  such,  to  elect  whether  he 
would  subscribe  for  eighty  of  the  shares  to  be  created 
in  pursuance  of  the  resolutions.  Accordingly  a  copy  of 
the  resolutions  was  sent  to  his  residence  in  London 
shortly  after  the  meeting ;  but,  owing  to  his  being  at 
Naples,  it  never  reached  him  ;  and  he  remained  entirely 
ignorant  of  the  resolutions  until  the  12th  of  August 
1843,  when  he  read  them  in  a  newspaper  published  in 
London  on  the  29th  of  the  preceding  month.  On  the 
12th  of  August  he  wrote  to  the  secretary  of  the  Com- 
pany, as  follows :  "I  have  just  seen  by  the  newspaper 
of  July  29th,  which  arrived  to-day,  that  a  certain  num- 
ber of  new  shares  in  the  London  and  Croydon  Railway, 
are  to  be  raised  and  apportioned  among  those  of  the 
present  proprietors  who  may  be  desirous  of  taking  them. 
I  beg  to  state  that  I  wish  to  take  the  number  which  will 
fall  to  my  share  as  a  holder  of  four  hundred  ;  and  shall 
be  obHged  to  you  to  deliver  them  to  my  bankers,  Messrs. 
Dtummondy  Charing  Cross,  whom  I  will  instruct,  by 
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1845.  this  day's  post,  to  pay  the  calls  as  they  may  become 

*        '         '     due."     On  the  2nd   September  1843,  the  secretary 

Pearson       wrote,  in  answer,  as  follows:  "I  beg  to  inform  you 

MM 

^        '  that,  in  the  latter  end  of  July  last,  a  circular  was  ad- 

The  London    ,  ,  . ,  .  /.       . 

AND  Crotdon  "'*®^^"  t^  y^^  ^t  y^"^  residence  m  town,  for  the  pur- 

Uailway  Co.   P^^  ^^  ascertaining  whether  you  would  subscribe  for 

new  shares  or  not;  and  as  you  returned  no  answer 
before  the  day  fixed  for  the  apportionment  of  the  shares, 
namely,  the  10th  of  August,  it  was  presumed  that  you 
did  not  wish  for  any  of  the  new  shares ;  and  they  were, 
consequently,  appropriated,  in  due  course,  to  those  prO' 
prietors  who  had  applied  for  them.  I  sincerely  regpret 
that  your  absence  from  England  should  have  precluded 
you  from  subscribing  for  the  new  shares  ;  but  the  time 
allowed  for  doing  so,  was  fixed  by  the  shareholders, 
and  the  directors  had  no  power  to  extend  it."  On  the 
16th  of  October  1843,  the  Plaintiff's  solicitors  wrote  a 
letter  to  the  directors,  in  which  they  contended  that  the 
second  resolution  limited  the  time  for  the  registry  of 
scrip,  but  not  for  declaring  the  option  to  subscribe  for 
new  shares;  and  that  the  fourth  resolution  applied  only 
to  the  allotting  of  new  shares,  over  and  above  the  num- 
ber before  specified,  and  fixed  a  day  for  applying  for 
them ;  but  did  not,  at  all,  apply  to  the  Plaintiff's  claims  ; 
and,  therefore,  that  the  Plaintiff  was  entitled  to  a  reason- 
able  time  for  declaring  his  option :  whereas,  by  the 
course  pursued  and  the  interpretation  put  upon  the 
resolutions,  the  time  was  so  short  that  it  was  impossible 
for  him  to  avail  himself  of  the  privilege.  They  added 
that  the  Plaintiff,  as  soon  as  he  was  informed  of  the 
resolutions,  wrote  to  the  secretary,  claiming  his  pro- 
portion of  the  new  shares,  and  also  to  his  bankers,  di- 
recting them  to  pay  the  first  instalment  of  the  purchase- 
money.  The  solicitors  to  the  Company  wrote,  in  reply, 
that  the  directors  regi^tted  that  they  could  do  nothing 
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to  lessen  the  hardship  which,  they  admitted,  had  been  1845. 

entailed  on  the  Plaintiff,  most  unfortunately,  by  circum-  ' 

stances  over  which  they  had  no  control.  Fjiarsok 

The  London 
The  Plaintiff  returned  to  England  in  September  1844 ;    ^^^  Croydon 

and,  on  the  7th  March  following,  he  filed  the  bill  in  this     Railway  Co. 

cause,  which,  after  stating  as  above,  charged  that,  by 

the  terms  of  the  resolutions,  no  time  was  fixed  within  which 

the  Plaintiff  was  bound  to  elect  whether  he  would  or  would 

not  subscribe  for  the  new  shares  to  which  he  was  entitled: 

that  he  did  elect  to  take  those  shares  within  a  reasonable 

time :  and  that  the  Defendants  ought  to  have  transferred 

them  to  him  on  his  applying  for  them,  and  ought  not  to 

have  appropriated  them,  as  they  pretended  they  had 

done,  to  other  proprietors  in  the  Company. 

The  bill  prayed  that  the  Plaintiff  might  be  declared 
to  be  entitled  to  eighty  new  shares  in  the  Company,  and 
that  the  Defendants  might  be  ordered  to  transfer  the 
same  to  him  on  his  paying  the  instalments  due  in  respect 
thereof:  or,  if  the  new  shares  to  which  he  was  entitled, 
had  been  appropriated  to  other  proprietors,  then  that  the 
Company,  or  the  directors,  might  be  declared  to  have 
been  trustees,  for  him,  of  as  many  new  shares  as  he  was 
entitled  to  subscribe  for,  and  might  be  decreed  to  procure 
and  transfer  the  same  to  him  on  his  paying  the  instal- 
ments due  in  respect  thereof. 

The  Defendants  demurred,  generally,  to  the  bill. 

Mr.  Stuart  and  Mr.  Malins,  for  the  demurrer,  said 
that,  throughout  the  resolutions  and  by  the  first  in  par- 
ticular, time  was  made  of  the  essence  of  the  transaction 
to  which  they  related :  that,  by  the  second  resolution, 
the  10th  of  August  was  fixed  as  the  last  day  on  which. 


Pearson 

V. 
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1845.  not  only  holders  of  scrip  receipts  Vfho  should  have  deli- 

vered  them  up  for  the  purpose  of  being  registered,  but 
also  proprietors  whose  names  were  registered  at  the  time 
The  Londok  ^^^"  ^^®  resolutions  were  passed,  were  to  declare  their 
amdCrotdov  option  to  subscribe  for  the  new  shares;  and  that,  by  the 
Railway  Co.    fourth  resolution,  if  they  did  not  declare  their  option  by 

that  day,  a  new  right  was  to  arise  to  the  other  proprie- 
tors :  that  it  could  not  be  said,  with  any  appearance  of 
reason,  that  the  10th  of  August  did  not  apply  to  re- 
gistered shareholders  as  well  as  to  the  holders  of  scrip ; 
for,  if  it  did  not,  no  time  was  limited  with  respect  to  the 
option  to  be  declared  by  the  former ;  the  consequence  of 
which  would  be  that  all  the  resolutions,  and  more  es- 
pecially the  fourth,  would  be  rendered  nugatory,  and  the 
object  for  which  they  were  passed,  namely,  the  raising 
of  additional  capital  for  purposes  which  were  very  urgent, 
would  be  defeated  :  that,  at  all  events,  the  Plaintiff,  be- 
fore he  could  recover  the  shares  which  he  claimed,  must 
bring  before  the  Court  all  those  members  of  the  Com- 
pany to  whom  those  shares  had  been  allotted  under  the 
fourth  resolution :  Sparks  v.  The  Liverpool  Waterworks 
Company  (a), 

Mr.  J  as.  Parker  and  Mr.  Pearson,  for  the  bill,  said 
that,  in  the  second  resolution,  the  10th  of  August  had 
reference  to  the  holders  of  scrip,  and  not  to  the  regis- 
tered proprietors ;  and  that  the  meaning  of  that  resolu- 
tion was  that  the  holders  of  scrip,  if  they  wished  to 
subscribe  for  the  new  shares,  must  become  registered 
proprietors  on  or  before  the  10th  of  August,  and  not 
that  the  proprietors  whose  names  were  already  regis- 
tered, must,  on  or  before  that  day,  declare  their  inten- 
tion to   subscribe   for  the  new   shares ;   that,  conse- 

(a)  13  Ves.  428. 


Pjl^rson 
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cfuently^  the  Plaintiff  acquired  a  right,  on  the  passing  of  1845. 

tiie  resolutions,  which,  could  hot  be  taken  away  from 

hiin  without  due  notice :  that  no  delay  was  imputable 

to  thei  Plaintiff,  for,  as  soon  as  he  was  informed  of  the    j^^  London 

resolutions,  he  wrote  to  the  secretary  and  expressed  his  ^up  Crotdon 

desire  to  take  his  proportion  of  the  new  shares:  that    Railway  Co. 

the  Plaintiff  did  not  wish  to  follow  the  shares  in  the 

hands  of  the    proprietors  to  wh(Dm>  they  had   been 

allotted  ;  biit  bis  object  was  to  make  die  directors,  who, 

onihe  2nd  of  September,  (when  ihey  received  his  letter,) 

became  trustees  of  eighty  shares  for  him,  answerable,  in 

tiie  same  manner  as  trustees  m  general  were,  for  alien* 

ating  the  property  of  their  cestui  que  trust:  that  Sparks 

T.  Tie  Liverpool  Waterworks  Company  was  a  case  of 

admitted  forfeiture ;  and,  therefore,  did  not  apply. 

The  Vice-Chancellor: 
This  is  a  very  plain  case. 

It  is  perfectly  true  that  the  second  resolution  is  not 
expressed  so  clearly  as  it  might  have  been ;  but  I  think 
Uiat  the  meaning  of  the  framers  of  it  is  sufficiently  clear. 
The  words  of  it  are  so  arranged  that  the  day  mentioned 
in  it,  namely,  the  10th  of  August,  is  annexed,  not  to  the 
jnoprietors  who  were  already  registered,  but  to  those 
persons  who  held  only  scrip  receipts ;  and,  vrith  respect 
to  them,  it  provides  that,  if  they  convert  their  scrip  into 
registered  shares  on  or  before  the  10th  of  August,  they 
shall  have  a  right  to  elect  to  take  a  certain  proportion 
of  the  new  shares.  But  it  would  be^  rather  whimsical 
to  construe  that  resolution  as  allowing  those  persons 
who  already  were  registered  shareholders,  to  exercisiB 
their  option  of  taking  new  shares  at  any  time  they 
might  think  proper,  but  as  requiring  those  persons  who 
held  scrip  receipts,  to  exercise  their  option  on  or  before 
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1845.  the  10th  of  August.    The  fourth  resolution,  howeTer, 

*        '  removes  all  doubt  upon  the  point.    For  it  proyides  that 

EAR80N        ^^  shares  which  shall  not  be  subscribed  for  under  the 

The  London    ^P^'^'^  allowed  by  the  second  resolution,  shall  be  al- 

AND  Croydon   lotted,  by  the  directors,  to  those  proprietors  who  may, 

lUiLWAT  Co.    on  or  before  the  10th  day  of  August,  apply  for  any 

such  shares,  pro  ratd,  according  to  the  number  of  shares 
so  applied  for  by  each  proprietor.  It  is  perfectly  mani- 
fest,  therefore,  that,  on  the  10th  of  August,  the  rights  of 
the  parties  were  to  become  settled  to  this  extent,  that 
those  who  were  entitled  to  apply  and  had  applied  for 
shares,  should  have  their  due  proportion  of  them ;  and 
that,  if  any  shares  should  remain  unapplied  for,  thej 
should  be  allotted  to  the  persons  who  had  previous^ 
made  application. 

The  whole  body  of  proprietors  was  not  meant  to  be 
benefited  by  the  second  resolution;  but  the  privilege 
conferred  by  it  was  restricted  to  those  who  were  tlie 
holders  of  five  or  more  shares,  which  either  were  already 
registered,  or  should  be  registered  on  or  before  the  10th 
of  August ;  and,  with  respect  to  them,  that  resolutioD 
provided  that,  if  they  made  application  on  or  before  the 
10th  of  August,  one  new  share  should  be  allotted  to 
them  for  every  five  shares  which  they  then  held :  and, 
if  the  whole  of  the  new  shares  should  not  be  exhausted 
by  the  allotment,  the  fourth  resolution  provides  for  the 
distribution  of  those  that  should  remain. 

The  consequence  is  that  the  Plaintiff  is  not  entitled 
to  the  relief  which  he  seeks ;  and,  therefore,  I  shall  allow 
the  demurrer. 
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NICHOLSON  V.  WILSON.  1845  : 

James  VERIAR,  by  Ws  wiU  dated  the  27th  of    ^^*AH.^^* 

June  17f»6,  bequeathed  800/.  4/.  per  cents,  to  his  son,      ' ^ ' 

George  Veriar  and  S,  Smith,  upon  trast  to  pay  the  in-  W'ill, 

teresty  dividends  and  produce  thereof  to  his  daughter       Personal 
Sarah  Veriar,  for  her  separate  use  for  life :  '^  and  from    representatives. 
and  immediately  after  the  decease  of  my  said  daughter,      Next^qfkin. 
Sarah  Veriar,  I  do,  hereby,  give  and  bequeath  the  said  Testator  be- 
Bum  of  800/.  4/.  per  cent,  bank  annuities  unto  such  of  queathed  800/. 
my  children,  George  Veriar,  Mary  Veriar,  JElizabeth  ^^J^^^Iq^^J^ 
Veriar,  and  Jane  Veriar,  as  shall  be  living  at  the  time  for  life,  and 
of  the  decease  of  my  said   daughter  Sarah  Veriar,  ?^^     "^^^^^ 
equally  to  be  divided  between  them,  if  more  than  one,  jt  to  such  of 
share  and  share  alike,  and,  if  but  one  such  child  shall  his  other  chil- 
be  then  living,  then  unto   such  only  child :  and,  if  ^Hying  a^htr 
all  my  said  children  shall  be  then  dead,  then  1  give  and  death,  equally, 

bequeath  the  same  unto  my  personal  representative  or  "  ™®^®  'J'?'?. 

.  .J  one ;  and  if  but 

representatives,  and  do  direct  my  said  trustees  and  the  one  such  child 

survivor  of  them,  his  executors  and  administrators,  to  should  be  then 
transfer  the  *ame  accordingly."  loSdi^Sy 

child ;  and  if  all 
The  testator  died,  a  widower,  shortly  after  the  date  his  children 

of  his  will,  leaving  Sarah  Veriar  and  his  other  chil-  ^^^(^hich 
dren  named  in  his  will,  his  next  of  kin*.    Sarah  Veriar  event  happen- 

survived  her  brother  and  sisters,  and  died  in  1840.    At  ^)>^^^  ^  ^*8 

personal  repre- 

her  death,  the  Plaintiff,  who  was  the  grand-daughter  of  sentative  or  re- 
presentatives ; 

•  It  was  admitted  that  the  words,  **  personal  representative  ^"  *^®  directed 

••  -••«»,.  ^  the  trustees  to 

or  representatives,   meant  next  of  km.     See  Bames  v.  Ottey,  transfer  the 

1  Myl.  &  Keen,  465,  and  Robinson  v.  Smith,  ante,  Vol.  VL  stock  accord- 

p.  47*  ingly.     Sarah 

and  the  tes- 
tator's other  children  were  his  next  of  kin  at  his  death. 
Held  that  their  personal  representatives,  and  not  his  next  of  kin 
at  Sarah*B  death,  were  entitled  under  the  ultimate  bequest. 
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the  testator's  daughter  Man/,  (who  had  married  George 
Nicholson),  was  the  testator's  sole  next  of  kin. 

After  the  cause  was  heard,  the  Plaintiff  married  P,G. 
Greville;  whereupon  she  and  the  trustees  of  her  settle- 
ment filed  a  bill  of  revivor  and  supplement  against  her 
husband  and  the  Defendants  to  the  original  bill,  who 
were  the  personal  representatives  of  the  testator's  next 
of  kin  at  his  death . 


At  the  hearing  for  further  directions,  the  question 
was  whether  the  plaintiff,  Mrs.  Greville,  was  entitled  to 
have  the  stock  transferred,  and  the  dividends  accrued 
due  on  it  since  Sarah  Veriar^s  death,  paid  to  her  as  the 
testator's  sole  next  of  kin  at  Sarah  Veriar*s  death,  or 
whether  the  Defendants  were  entitled  to  have  the  stock 
and  dividends  transferred  and  paid  to  them,  as  the  per- 
sonal representatives  of  Sarah  Veriar  and  of  the  other 
next  of  kin  of  the  testator  at  his  death. 


Mr.  Craig  for  Mrs.  Greville,  and  Mr.  Greene  for  her 
husband  said : 

The  testator  first  gives  the  stock  to  his  daughter, 
Sarah,  for  her  life ;  and,  on  her  decease,  to  such  of  his 
other  children  as  should  be  then  living.  Why  does  he 
there  exclude  Sarah  f  Because  she  was  the  object  of 
the  previous  gift.  He  next  says:  **  and  if  all  my  said 
children  shall  be  then  dead,  then  I  give  and  bequeath 
the  same  unto  my  personal  representative  or  representa- 
tives, and  do  direct  my  said  trustees  and  the  survivor  of 
them,  his  executors  and  administrators,  to  transfer  the 
same  accordingly;"  so  that  the  period  of  vesting  and  the 
period  of  transfer,  are  to  be  the  same ;  and,  as  the  tes- 
tator clearly  uses  the  word,  *  then,'  as  an  adverb  of 
time,  and  refers  by  it  to  Sarah's  decease,  we  submit 
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that  the  persons  whom  he  intended  to  take,  were  those 
persons  who  should  be  his  next  of  kin  at  that  time. 
Besides,  it  would  be  unreasonable  to  suppose  that  the 
testator  intended  the  objects  of  the  ultimate  gift  to  be  the 
same  persons  as  were  the  objects  of  the  prior  gifts,  and 
especially,  when  that  gift  was  not  to  take  effect  until 
they  were  all  dead.     Minier  v.  Wraith  (a),  and  Booth 
y.  Vicars  (b),  where  Vice-chancellor  Knight  Bruce  says : 
''  The  next  question  is,  at  what  period  each  particular 
9tiTp8  is  to  be  ascertained;  whether  at  the  death  of 
Nicholas  Vicars  or  Mary  Broton,  Or  at  the  death  of  the 
tenant  for  life  ?    That  has  struck  me  as  the  most  doubt* 
fill  question  upon  this  will :  but  my  present  impression 
IB  that  there  is  sufficient,  on  the  will,  to  indicate  an  in- 
tention, in  the  testator,  that  those  persons  should  take 
who  filled  that  character  when  the  fund  came  into  pos- 
session.   The  word,  ^  then,'  is  not  conclusive  upon  the 
point;  but,  at  the  same  time, it  is  not  to  be  disregarded. 
This  is  to  be  considered  as  my  opinion,  unless,  in  the 
course  of  this  week,  I  should  mention  this  case  again.'' 


1845. 
NicnoLsoH 

V. 

Wilson. 


At  the  conclusion  of  the  argument  for  the  Plaintiff 
and  her  husband,  the  Vice- Chancellor  said  that  the  next 
of  kin  of  the  testator  at  his  decease  and  the  objects  of 
the  prior  gifts,  happened  to  be  the  same  individuals;  but 
that  the  question  must  be  considered  independently  of 
the  events  that  had  happened. 

Mr.  James  Parker  and  Mr.  Bacon^  for  the  personal 
representatives  of  the  testator's  next  of  kin  at  his 
death : 

We  agree  that  the  words,  ^'  personal  representative  or 
representatives,"  mean,  "  next  of  kin : "  but  the  ques- 


(a)  Ante,  Vol.  XUI.  p.  5a.  (i)  1  Coll.  C.  C.  6. 
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1845. 
Nicholson 

WXLSOW. 


tion  is,  at  what  period  are  they  to  be  ascertained  ?  We 
submit  that  the  current  of  authorities  is  in  farour  of 
their  being  ascertained  at  the  earliest  possible  period, 
that  is,  the  time  of  the  testator's  decease.  Minier  y. 
TFrai/A  was  taken  out  of  the  general  rule  by  the  special 
words  that  were  used  in  that  case.  The  testator,  in  this 
case,  did  not  mean  to  point  out  any  particular  person  or 
persons  by  the  words  under  consideration.  He  con- 
templated that  some,  at  least,  of  his  children  might  be 
living  at  the  death  of  the  tenant  for  life,  and,  if  they 
were,  he  intended  them  to  take  the  trust-fund ;  but  if 
none  of  them  should  heathen  living,  he  meant  the  law 
to  dispose  of  the  fund  as  part  of  his  personal  estate. 
Holloway  v.  Holloway  (c),  Pearce  v.  Vincent  (d),  Masten 
V,  Hooper  (e),  Stert  v.  Platel  (f).  Doe  v.  Lawson  (g), 
Harringlon  v.  Harte  (A). 


Mr.  Koe  and   Mr.  StirUon  appeared  for  the  other 

parties. 

Mr.  Greene^  who  replied,  owing  to  Mr.  Craig  being 
absent,  said  that  the  testator  could  not  have  intended 
his  daughter  Sarah,  to  whom  he  had  given  a  life-interest, 
to  take  a  share  of  the  capital  also :  and  that,  in  none  of 
the  cases  cited  by  the  Defendant's  counsel,  was  there  a 
previous  contingent  gift,  which  would  have  had  the  effect 
of  giving  the  property  in  dispute  to  the  pereons  who  were 
held  to  be  entitled  to  it  under  the  ultimate  limitation. 


The  Vice-Chancellor  : 
In  Masters  v.  Hooper,  the  testator  gave  his  residuary 


(c)  5  Ves.  399. 
{d)  3  Keen,  330. 
[e)  4  Bro.  C.  C.  1207. 
(/)5Bing.N.C.434. 
(g)  3  East,  878. 


(h)  1  Cox,  131.  See  Smith 
V.  Smith,  ante,  Vol.  XII.  p. 
317,  and  Urquhart  v.  Ur^ 
hart,  ante.  Vol.  XIII.  p.  613. 
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estate  to  his  nephew,  Jarnes  flooper,  during  his  life^ 
and,  after  his  decease,  then  to  descend  to  Jonathan 
HoaptTy  his  great  nephew,  during  his  life,  and,  after  his 
decease,  then  to  be  divided  amongst  all  his  own  relations, 
share  and  share  alike;  and,  notwithstanding  the  testa- 
tor had  used  the  word,  "  then,"  twice,  and  JameSy  one  of 
the  tenants  for  life,  and  Wiliiam,  whom  he  had  called  his 
ungrateful  nephew  and  to  whom  he  had  given  a  shil- 
ling, were  two  of  his  next  of  kin  at  his  death,  Lord 
Thurlaw  declared  that,  subject  to  the  life  interests,  the 
residue  belonged  to  the  testator's  next  of  kin  at  his 
death,  and  not  to  his  next  of  kin  at  the  decease  o(  Jona- 
than Hooper,  the  second  tenant  for  life. 
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7 


Nicholson 

V. 

Wilson. 


The  argument  for  the  Plaintiff  in  this  case,  was  founded 
entirely  on  conjecture ;  but  conjecture  does  not  author* 
ize  the  Court  to  depart  from  the  plain  meaning  of  the 
words  which  are  found  in  the  will. 

.  Declare  that  the  defendants  to  the  original  suit,  as 
ibe  personal  representatives  of  the  testator's  next  of 
Jktn  at  his  death,  are  entitled  to  the  800/.  stock,  and  to 
]tiha  dividends  accrued  thereon  since  the  decease  of  Sarah 

Veria^. 


r,' 


Vol.  XIV. 


QQ 
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^^45:  FLINT  T?.  WARREN. 

2nd  May. 

'        "^^     '  Mary  brad  don,  by  an  instrument  dated  the 

^^Tf///^"'  6th  of  March  1834,  which  was  duly  executed  and  at- 

Comtruciion.  tested  and  proved  as  her  will,  but  intituled  as  instruc- 

_      "T      ^  tions  for  it,  declared  that,  as  to  all  her  real  and  per- 
Testatnx,  after  ,  ,,.  ,,  r         i/v 
expressing  her  sonal  estate,  she  disposed  thereof  as  thereinafter  men- 
intention  to  dis-  tioned,  (that  is  to  say)  in  the  event  of  her  dying  intestate 

reafa^id^per-^^  ^®  ^  ^^'  ^^  ^"y  P^^^  ^^  ^^'"  ^^^^  estate,  she  declared  that 
sonal  estate  as     the  same  should  not,  by  descent,  go  to  her  then  heiresi* 

thcreinaAer  at-law,  Mary  Decau/our,  but  that  the  persons  or  person 
mentioned,  gave  .  .  .  •       .1 

certain  legacies  ^^^^  ^"  succession  should  be  thereto  entitled  in  like 

and  appointed     manner  as  if  Mary  Decaufour  had  died  in  her  lifetime, 

executors*  and  ^"^  ®^®  hoped  no  such  intestacy  would  arise ;  and,  in 
gave  to  them       the  meantime,  she  left  and  gave  the  directions  in  those 

*"  ,     J\  ^'^^     her  instructions  thereinafter  contained  :  also,  she  cave 

all  lawful  pow-  .,     ,    ,  ,  .•  j  ,         . 

ers  and  author-    ^"d  bequeathed  the  several  annuities  and  legacies  mea- 

ities  to  conduct  tioned  in  the  schedule,  marked,  A.,  and  to  the  several 
freehold  estates  Persons  and  charitable  institutions  therein  named.  ^  The 
80  as  that  the      schedule  contained  bequests  of  annuities  aad  of  smpa.qf 

f?"l®  V?^^"^;.^*  three  per  cent,  consols,  to  different  individuals,  and, of 
their  discretion,  '^  .  ^^  - 

be  sold  and  sums  of  money  to  three  charitable  institutions  iu  or  Juei^r 

converted  into  Canterbury,  and  to  R.  Flint  and  J.  Warren^  whp.  the 

net  money  to  ^  testatrix  said  were  to  be  her  executors.    la  the  |>p4y  (fji 

form  part  of  her  the  instrument,  she  gave,  to  each  of  the  in-broil^f3  aD4 

personal  estate  j  j^.g^gters  for  the  time  being  resident  in  the  several  bcHH 

and  every  other  pitals  of  or  in  the  vicinity  of  Canterbury,  whose  yearly 
purpose  con- 
nected with  her  property,  whether  real  or  personal,  she  invested 
them,  and  the  survivor  of  them,  and  his  heirs,  executors  and  ad* 
ministrators,  with  her  full  authority  ;  and  she  directed  that  any  un- 
disposed-of  surplus  of  monies  should  be  paid  as  she  shoula  by 
any  future  writing  or  will  direct. 

Held  that  the  real  estate  was  coYiverted  out  and  out  into  money^ 
and  subjected,  in  common  with  the  personal  estate,  to  the  payment 
of  the  testatrix's  debts  and  legacies. 
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income  should  not  exceed  26 1.,  an  augmentation  or 
yearly  increase  of  5L  for  ever:  and  she  directed  her 
executors  to  pay  to,  or  invest  in  the  names  of  the  go- 
vernors, masters,  trustees  or  acting  patrons  of  those 
hospitals,  a  sum  of  money  equal  to  meet  such  yearly 
augmentations;  and  that  the  non-resident  in-brothers 
and  in-sisters  should,  during  such  non-residence,  forfeit 
their  proportions  of  such  augmentation ;  and  that  such 
forfeitures  should,  from  time  to  time,  be  paid  over  to  the 
then  resident  in-brothers  and  in-sisters,  in  equal  shares : 
and,  as  in  the  schedule  A.,  she  nominated  Flint  and 
Warren  to  be  her  executors:  and  she  gave  and  de- 
vised, to  them  and  their  heirs,  all  lawful  powers  and 
authorities  to  conduct  and  manage  her  freehold  mes- 
suages, lands,  tenements  and  hereditaments,  in  the 
event  of  her  not  otherwise  giving  and  devising  the  same 
in  any  other  manner  or  to  any  other  person  or  persons, 
so  as  that  the  same  and  every  part  thereof  might,  at 
iiar  discretion^  be  sold  and  converted  into  money,  and 
the  net  money  to  form  part  of  her  personal  estate ;  and, 
fbr  those  and  every  other  purpose  connected  with  her 
phrdjjerty  whether  real  or  personal,  she  invested  them 
dknd  the  sonrivor  of  them,  and  his  heirs,  executors  and 
idiMinistratots,  with  her  full  authority :  and,  to  prevent 
IHigkttDn  and  strife,  she  directed  that  any  undisposed- 
^f  ^plus  of  monies  should  be  paid,  as  she  should,  by 
it^y  ftitkuie  Writing  or  will,  direct,  as  it  was  her  intention 
t6db. 


1845. 


V 

Flimt 

V 

Warren. 


On  the  bearing  of  the  cause  for  further  directions,  the 
counsel  for  the  testatrix'a  next  of  kin,  contended  that, 
by  the  will,  the  testatrix's  real  estate  was  converted 
out  and  out  into  personalty,  and  the  proceeds  of  it  and  her 
personal  estate  formed  into  one  common  fund  for  pay- 
ment of  her  debts  and  legacies,  and,  that,  therefore,  the 

QQ  2 
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i845-  charitable  legacies  must  abate  in  the  proportion  which 

the  proceeds  of  the  real  estate  (which  the  trustees  and 
executors  had  sold)  bore  to  the  pure  personal  estate. 


Fliht 
Warren. 


Mr.  Cooper  and  Mr.  Lewis,  for  the  next  of  kin,  cited 
Green  v.  Jackson  (a)  and  Phillips  v.  Phillips  (6). 

Mr.  Wray,  for  the  Attorney-generaly  said  that  the 
legacies,  which  the  personal  estate  was  fully  sufficient 
to  pay,  were  not  even  charged  upon  the  real  estate,  but 
were  given,  in  a  distinct  and  separate  sentence,  before 
any  mention  was  made  of  the  real  estate ;  and  that  the 
testatrix,  when  she  afterwards  spoke  of  her  real  estate, 
did  not  direct  her  trustees  and  executors  to  sell  it  in 
all  events,  but  gave  them  a  discretion  as  to  the  sale  of 
it,  with  power  to  manage  it  in  case  they  should  not 
think  a  sale  expedient. 

Mr.  Bethell,  Mr.  James  Parker,  and  Mr.  Lloyd  ap- 
peared for  the  other  parties. 

The  Vice-Chancellor  : 

It  seems  to  me  that  the  testatrix  has,  virtually,  di- 
rected that  her  real  estate  shall  be  sold  and  converted 
into  personalty. 

She  commences  her  will  in  these  words :  "  As  to  all 
my  real  and  personal  estate  and  effects  whatever,  which 
it  hath  or  may  please  God  to  bestow  upon  me,  I  dispose 
thereof  as  hereinafter  mentioned."  Then,  after  providing 
for  the  event  of  her  dying  intestate  as  to  any  part  of  her 
real  estate,  she  gives  a  variety  of  legacies,  some  to  indi- 

(a)  5  Russ.  35,  and  2  Russ.  &  Myl.  238. 
(b)  1  Myl.  iSj  Keen,  649. 
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vidualsy  and  others  to  charities.  After  which  she  nomi- 
nates Flint  and  Warren  to  be  her  executors,  and  gives, 
to  them  and  their  heirs,  all  lawful  powers  and  authorities 
to  conduct  and  manage  her  real  estate,  in  the  event  of 
her  not  giving  and  devising  the  same  in  any  other  man- 
ner or  to  any  other  persons  or  person,  so  as  that  the 
same  and  every  part  thereof  may,  at  their  or  his  discretion, 
be  sold  and  converted  into  money.  That  sentence  gives 
the  trustees  a  discretion  as  to  the  manner,  form  and 
time  of  sale  of  the  real  estate,  but  not  as  to  whether  the 
real  estate  shall  be  sold  or  not :  it  is  a  positive  direction 
that  the  real  estate  shall  be  sold  and  converted  into 
money,  and  the  net  money  to  be  produced  by  the  sale 
is  to  form  part  of  her  personal  estate.  The  testatrix 
then  says  that  any  undisposed-of  surplus  of  monies, 
shall  be  paid  as  she  shall,  by  any  future  writing  or  will, 
direct.  There  it  is  plain,  from  the  words :  *^  surplus  of 
monies,"  that  she  was  considering  the  whole  as  bearing 
the  character  of  money.  She  expresses  a  doubt  as  to 
whether  there  will  be  any  surplus  or  not,  after  her  debts 
and  legacies  are  paid :  but  it  is  clear  that  all  her  real 
estate  is  converted  into  money  and  made  part  of  her 
personal  estate,  and  thereby  subjected  to  the  payment 
of  her  debts  and  legacies. 


1845. 
Flint 

Warhen. 


The  consequence  is  that  the  charitable  legacies  must 
abate  in  the  proportion  which  the  proceeds  of  the  real 
estate  bear  to  the  personal  estate. 
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1845:  HODSON  V.  BALL. 

3rd  May. 

JVill.         Jon>i  HODSON,  by  his  will  dated  the  4th  of  De- 
Consl ruction,    cember  1811,  disposed  of  his  property  in  the  following 

Remoteness,      ^^^ds : 

Testator  gave 

all  his  real  and        <<  First,  I  order  aud  direct  all  my  just  debts,  funeral 

to  trustees      ^    expenses,  and  the  charges  of  the  probate  of  this  my  will, 

their  heirs,  to  be  paid  and  discharged,  by  my  executors  hereinafter 

executors,  &c.,  named,  out  of  my  personal  estate  and  effects ;  and  from 
in  trust  to  pay,  '  ^  ^  .  . 

divide,  and  dis-    ^^^  after  payment  thereof  and  subject  thereto,  I  give, 

tribute  the  in-  devise  and  bequeath,  unto  my  dear  wife,  Elizabeth  Hod^ 
ierehi  and  '  *  *^^»  John  Ball  and  Robert  Richardson,  their  heirs,  execQ- 
profits  unto  and  tors,  administrators  and  assigns,  all  and  singular  my  real 
equally  amongst  ^.^^  personal  estate  and  effects  whatsoever  and  where- 
whose  names  he  soever  and  of  what  nature  and  kind  soever  the  same 
mentioned,  and  ghall  be  or  consist  at  the  time  of  my  decease,  to  hold 
children  as  he  ^^  them,  my  said  executors,  upon  trust  and  to  and  for 
might  have,  or     the  several  uses,  intents  and  purposes  hereinafter  men- 

as  should  be  in  tJQned,  expressed  and  declared  of  and  concerning:  the 
ventre desamere,  ,       .  .        _  .  ,    ^ 

at  his  death,        same,  that  is  to  say,  upon  trust  that  they,  my  said  exectt- 

share  and  share 

alike  ;  the  shares  of  his  daughters  to  be  paid  to  them,  half-yearly, 
for  their  separate  use ;  and  if  any  of  his  children  should  die  in  his 
lifetime  without  leaving  issue,  he  gave  their  shares  to  the  survi- 
vors, but,  if  leaving  issue,  then  to  their  issue  ;  and,  in  case  any  of 
his  children  and  their  issue  should  die  in  the  lifetime  of  any  hus- 
band or  tvife  xoith  whom  his  children  should  have  intermarried,  he 
gave  their  shares  to  his  surviving  children  and  to  the  issue  of  such 
of  his  children  as  should  be  then  dead  ;  it  being  his  will  that  none 
of  his  sons'  wives  or  daughters'  husbands  should  become  heirs  to 
their  children's  property  ;  and  that  none  of  his  children  should  sell 
any  part  of  his  estates.  Some  of  the  testator's  children  died  in 
his  lifetime,  but  without  issue. 

Held,  first,  that  each  of  the  surviving  children  was  entitled  to 
a  share  of  his  property,  not  for  life  merely,  but  in  fee  : 

Secondly,  that  the  gifl  over  in  case  any  of  his  children  and 
their  issue  should  die  in  the  lifetime  of  any  husband  or  wife  with 
whom  his  children  should  have  intermarried,  was  too  remote. 


HODSON 
V. 
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tors,  or  the  survivor  of  them,  his  or  their  heirs,  executors  1845. 

or  administrators,  do  and  shall,  as  soon  as  conveniently 
may  be  after  ray  decease,  collect,  get  in  and  receive  all 
and  every  debt  and  debts,  sum  and  sums  of  money  which  „  ^' 

shall  be  due  and  owing  to  me,  at  the  time  of  my  de- 
cease, by  or  from  any  person  or  persons  whomsoever, 
and  do  and  shall,  as  the  same  shall  be  received,  put  and 
place  the  same  out  at  interest  upon  such  good  and  suffi- 
cient security  or  securities  as  they,  in  their  discretion, 
shall  think  proper,  and,  from  time  to  time,  change  such 
securities,  and,  by  and  out  of  the  interest  and  profits 
thereof  and  of  the  rents,  issues  and  profits  of  my  said 
real  and  personal  estate  and  effects,  do  and  shall,  in  the 
first  place,  pay  and  allow,  unto  my  said  dear  wife,  one 
axinuity  or  clear  yearly  sum  of  thirty  pounds  of  lawful 
money  of  England,  for  and  during  so  long  time  as  she 
iball  continue  my  widow  and  no  longer ;  the  same  to  be 
paid  her  at  two  equal  payments  in  each  year,  the  first 
payment  thereof  to  be  made  at  the  expiration  of  six 
months  next  after  my  decease;  which  said  annuity  or 
yearly  sum  is  exclusive  of  all  property  left,  to  my  said 
wife,  by  her  late  father-in-law,  Elias  Gibson;  and  upon 
further  trust  that  they,  my  said  trustees  and  executors, 
their  heirs,  executors  and  administrators,  shall  and  do 
pay  J  divide  and  distribute  the  residue  and  remainder  of 
the  incomey  rents,  interest  and  profits  of  my  said  estate 
and  effects,  both  real  and  personal,  uiUo  and  equally 
amongst  all  my  children^  namely,  my  son  James  Hodson, 
my  son  Richard  Hodson,  ray  daughter  Margaret  Hod- 
son,  my  son  Robert  Hodson,  my  son  William  Hodson, 
and  my  daughter  Sarah  Hodson,  all  by  my  former  wife, 
and  my  son  John  Hodson,  by  my  present  wife,  and  to 
such  other  child  and  children,  both  male  and  female,  as 
I  shall  have  by  her  at  the  time  of  my  decease  or  shall 
be  then  living  in  ventre  de  sa  mere,  equally,  share  and 


HODSON 
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1845.  share  alike:  and   I  g^ve,  to   each  of  such   daughters^ 

such  her  aforesaid  share  of  my  said  estate  and  effects,  to 
her  sole  and   separate  use,  independent  of  any  future 

Ball  husband  or  husbands,  and  wherewith  no  future  husband 

shall  at  any  time  hereafter  intermeddle,  nor  shall  the 
same  or  any  part  thereof,  be,  at  any  time,  subject  to  his 
control,  debts  or  engagements  ;  and  I  do  hereby  declare 
my  will  and  mind  to  be  that  the  sole  and  separate  re- 
ceipts of  my  said  daughters  and  each  and  every  of  them, 
notwithstanding  their  coverture,  shall,  from  time  to 
time  and  at  all  times  hereafter,  be  a  good  and  sufficient 
discharge,  unto  my  said  trustees  and  executors,  for  so 
much  of  my  said  estate  and  effects  as  shall,  respect- 
ively, be  therein  expressed  to  be  received;  and  that  ihe 
said  income,  rents  and  profits  shall  be,  in  manner  afore- 
said, divided  amongst  them  half  yearly :  and  in  case 
any  of  my  said  children  shall  die  in  my  lifetime  with- 
out leaving  lawful  issue,  then  I  give  the  share  or  shares 
of  such  child  or  children,  to  the  survivors  of  them 
equally  ;  and,  in  case  there  shall  be  only  one  surviving 
child,  then  I  give  the  whole  of  such  share  or  shares  to 
such  survivor;  and,  if  any  of  my  said  children  shall  die 
in  my  lifetime  leaving  lawful  issue,  then  I  give  the  share  or 
shares  of  such  deceased  child  or  children,  to  his,  her  or  their 
lawful  issne  respectively,  such  issue  taking,  onlyy  such  share 
or  shares  us  his,  her  or  their  parent  or  parents  would,  if 
living,  have  been  entitled  to,  share  and  share  alike;  and, 
in  case  any  of  my  said  children  shall  marry  and  have 
issue,  and  any  such  child  or  children  and  his,  her  or 
their  issue  shall  all  die  in  the  lifetime  of  any  husband 
or  wife  with  whom  any  of  my  said  children  shall  have 
so  intermarried,  then  1  give  the  share  and  shares  of  my 
said  children  respectively,  unto  such  other  of  my  said 
children  as  shall  be  then  surviving,  and  to  the  respective 
issue  of  such  of  them  as  shall  be  then  dead  (to  take  per 
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capita  and   not  per  stirpes)  share  and  share  alike,  it  1845. 

being  my  will  and  mind  and  full  determination  that 
none  of  my  sons*  wives  or  daughters*  husbands  shall  be^ 
come  heirs  to  their  children's  property  :  and  I  do  further  ^  "' 

declare  my  will  and  mind  to  be  that  each  of  my  chil- 
dren shall,  from  time  to  time,  if  it  be  convenient  to  them 
but  not  otherwise,  permit  and  suflfer  my  said  trustees 
and  executors  to  retain,  in  their  hands,  a  proportionable 
part  of  the  income  of  my  estate  and  effects,  to  be  by 
them  applied  in  the  payment  of  such  mortgages  and 
incumbrances  as  shall  then  be  in  existence  affecting  the 
same ;  nevertheless,  I  do  hereby  give  and  grant,  unto 
my  said  trustees  and  executors,  and  the  survivors  and 
survivor  of  them,  full  and  absolute  power  and  authority 
to  sell  and  dispose  of  all  or  any  part  of  my  said  mort- 
gaged estates  for  the  purpose  of  discharging  such  in- 
cumbrances, as  they,  in  their  discretion,  shall  think 
proper ;  but  my  scud  children,  or  any  of  them,  bom  or  to 
be  born,  shall  not  sell  any  part  of  my  estates  whatsoever 
or  wheresoever,  in  any  event :  I  give,  to  my  said  dear 
wife,  instead  of  household   furniture,  plate,  linen  and 
china,  the  sum  of  sixty  pounds,  to  be  paid  to  her,  by 
my  said  trustees  and  executors  or  the  survivor  of  them, 
at  the  expiration  of  three  calendar  months  next  ailer 
she  shall  have  given  to  him,  her  or  them,  for  that  pur- 
pose, a  notice  in  writing ;  I  also  give  to  my  said  dear 
wife,  four  silver  table-spoons,  one  dozen  silver  tea- 
spoons, with  several  other  articles  which  were  her  own : 
I  give,  devise  and  bequeath,  unto  and  equally  amongst 
my  said  daughters  Margaret  Hudson  and  Sarah  Hod- 
son,  and  to  such  other  daughter  and  daughters  as  I  may 
have  by  my  present  wife,  either  at  the  time  of  my  de- 
cease or  then  living  in  ventre  de  sa  mere,  equally,  share 
and  share  alike,  all  my  household  furniture,  plate,  linen 
and  china,  for  and  during  their  natural  lives ;  and,  in 
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1845.  case  any  of  my  said  daughters  shall  die  in  my  lifetime 
without  leaving  lawful  issue^  then  I  give  the  share  or 
shares  of  such  daughter  or  daughters,  to  the  survivor 

g  "'  of  them  equally ;  and,  if  any  of  my  said  daughters  shall 

die  in  my  lifetime,  leaving  lawful  issue,  then  I  give  the 
share  or  shares  of  such  deceased  daughter  and  daugh- 
ters, to  such  lawful  issue  respectively,  such  issue  taking 
only  such  share  or  shares  as  his,  her  or  their  parent  or 
parents  would,  if  living,  have  been  entitled  to,  share 
and   share  alike:  and  in  case  all  my  said  daughters 
shall  happen  to  die  without  leaving  any  lawful  issue, 
then  I  give,  devise  and  bequeath  all  my  said  household 
furniture,   plate,  linen   and   china,  unto   and  equally 
amongst  my  said  sons,  namely,  the  said  James  Hodson^ 
Robert  Hodson,  Wm.  Hodson,  and  John  Hodson,  and  to 
such  other  son  or  sons  as  I  may  have  by  my  present 
wife  either  living  or  in  ventre  de  sa  mere  at  the  time  of 
my  decease,  equally,  share  and  share  alike ;  and  in  case 
any  of  my  said  sons  shall  die  in  my  lifetime  without 
leaving  lawful  issue,  then  I  give  the  share  or  shares  of 
such  son  or  sons  to  the  survivors  of  them  equally ;  and 
in  case  there  shall  be  only  one  surviving  son,  then  I  give 
the  whole  of  such  share  or  shares  to  such  survivor: 
and  if  any  of  my  said  sons  shall  die  in  ray  lifetime  leav- 
ing lawful  issue,  then  I  give  the  share  or  shares  of  such 
deceased  son  or  sons,  to  such  lawful  issue  respectively, 
such  issue  taking  only  such  share  or  shares  as  his,  her 
or  their  parent  or  parents  would,  if  living,  have  been  en- 
titled to,  share  and  share  alike :  provided  always,  and  I 
do  declare  my  will  that,  from  and  after  the  decease  of 
my  said  wife,  my  said  son  John  Hodson^  and  such  other 
child  and  children  as  I  may  have  by  her  as  aforesaid, 
shall  no  longer  receive  or  be  entitled  to  an  equal  share 
of  the  income,  interest  and  profits  of  my  said  estate  and 
effects,  but  only  so  much  thereof  as,  in  addition  to  what 
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he,  8he  or  they  shall  become  entitled  to  from  my  said 
wife's  father-in-law,  will  make  their  fortunes  equal  to 
the  fortunes  of  my  said  other  children ;  any  thing  in 
this  my  will  contained  to  the  contrary  thereof  in  any- 
wise notwithstanding:  and  it  is  my  further  will  and  mind 
that  each  and  every  of  my  said  children  shall  account, 
to  my  said  trustees  and  the  survivors  and  survivor  of 
them,  for  all  sum  and  sums  of  money  as  they  or  any  of 
them,  shall  appear  to  be  charged  or  debited  with  in  a 
ledger  or  book  kept  by  me  for  that  purpose,  and  shall 
not  receive  any  benefit  from  this  my  will,  until  the  sums 
so  respectively  charged  to  them  as  aforesaid  shall  have 
been  fully  paid  and  discharged  by  the  proportion  of  the 
accruing  interest  and  profits  of  my  said  estate  and 
effects  hereinbefore  given  to  such  child  or  children  re- 
spectively as  may  appear  debtors  in  my  said  ledger,  and 
which  proportion  1  direct  my  said  trustees  to  deduct  and 
retain  for  that  purpose :  and  my  will  and  mind  is  that 
my  said  dear  wife  shall,  from  and  after  the  time  of  my 
decease,  be  the  sole  guardian  of  her  own  children,  and 
have  the  superintendence  of  their  maintenance  and  edu- 
cation, and  shall  have  the  sole  management  of  all  and 
singular  my  said  estate  and  effects,  and  receive  and  col- 
lect the  rents,  issues  and  profits  thereof,  in  order  to 
save,  as  much  as  possible,  my  said  other  trustees  the 
trouble  of  so  doing,  as  long  as  she  may  be  able  with 
comfort  to  herself,  and  to  prevent  my  said  children 
being  put  to  the  expense  of  employing  an  acting  person 
for  the  performance  thereof,  and  shall  be  at  liberty,  at 
pleasure,  to  resign  the  said  management,  and,  if  neces- 
sary,  in  conjunction  with  my  said  other  trustees,  to 
nominate  and  appoint  some  other  proper  person  in  her 
stead  :  and  it  is  my  will  and  desire  that  my  said  other 
trustees  and  executors  shall  investigate  all  the  accounts 
relating  to  my  estate  and  effects,  once  in  each   and 
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every  year,  for  the  satisfaction  of  all  parties  therein  con- 
cerned ;  and  that  my  said  dear  wife  shall  be  permitted  to 
act  in  my  stead,  with  the  same  powers  and  authorities 
with  which  her  late  father-in-law  invested  me  as  his  ex- 
ecutor: and  it  is  my  earnest  wish  and  desire  that  my  wife 
and  all  my  former  children,  if  each  party  can  make  it 
agreeable,  live   amicably  and  peaceably  together,  and 
that,  if  my  said  dear  wife  continue  to  live  with  my 
children,  and  shall  call  in  the  said  sum  of  sixty  pounds 
hereinbefore  bequeathed  to  her  instead  of  furniture,  she 
shall  allow  my  said  children  interest  thereon  afler  the 
rate  of  five  pounds  per  centum  per  annum;  but,  in  case 
of  her  leaving  my  said  children,  my  will  is  that  she  pay 
no  interest  thereon :  and  I  do  hereby  declare  my  will 
and  mind  to  be  that  my  said  executrix  and  executors,  or 
the  survivor  of  them,  her,  their  or  his  executors  or  ad- 
ministrators, shall  and  may  deduct  and  retain,  to  them- 
selves, herself  or  himself,  out  of  the  monies  which  shall 
come  to  their  hands  by  virtue  hereof,  all  such  costs, 
charges  and  expenses  as  they,  or  any  of  them,  shall 
severally  pay,  bear,  sustain  or  be  put  unto  in  or  about 
the  execution   of  this    my   will  or    any  of  the  trusts 
herein  contained,  and  that  they  shall  not  be  accountable 
for  any  more  monies  or  other  effects  than  shall  actually 
come  to  his,  her  or  their  respective  hands  by  virtue 
hereof,  nor  shall  they  be  answerable  for  the  default  of 
each  other,  but  each  of  them  for  herself  or  himself,  her 
or  his  heirs'  or  executors'  or  administrators'  acts,  deeds 
and  defaults,  and  those  only  that  are  wilful:  and  lastly, 
revoking  all  former  and  other  wills  by  me  at  any  time 
heretofore  made,  I  do  hereby  declare  this  to  be  my  last 
will  and  testament,  and  thereof  do  nominate  and  appoint 
my  said  wife  and  the  said  John  Ball  and  Robert  Rich- 
ardson executrix  and  executors." 
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The  testator  died  in  October  1816,  leaving  his  wife, 
and  James  Hodson,  his  eldest  son  and  heir,  and  four 
other  children  him  surviving.  Two  of  those  named  in 
his  will  died  in  his  hfetime,  without  having  been  mar- 
ried, and  he  had  one  child  born  after  the  date  of  his  will. 


565 


1845. 


HonsoN 
Ball. 


In  1816  tlie  eldest  son  became  bankrupt.  He  and 
his  brother,  William,  who  was  the  Plaintiff  in  the  cause, 
had  several  children,  some  of  whom  were  bom  in  the 
testator's  lifetime.     In  1832  the  testator's  widow  died. 


The  question  was  whether,  under  the  will,  the  testa- 
tor's children  living  at  his  death,  took  estates  in  fee  in 
their  shares  of  his  real  estate,  and  absolute  interests  in 
their  shares  of  his  personal  estate,  or  whether  they  took 
life-estates  only,  with  remainders,  by  implication,  to 
their  respective  children,  absolutely. 

Mr.  Wakefield  and  Mr.  Mylne,  for  the  Plaintiff: 

We  submit  that  the  Plaintiff  is  clearly  entitled  to  one- 
fifth  of  the  real  estate,  in  fee,  and  to  the  like  share  of 
the  personal  estate  absolutely. 

Tlie  first  devise  and  bequest  in  the  will,  vested  the 
entire  legal  estate,  in  the  real  and  personal  property,  in 
the  trustees,  for  the  purposes  after  mentioned.  The  first 
purpose  was  to  get  in  the  testator's  debts  and  to  invest 
them  on  good  securities,  at  interest.  The  testator  then 
blends  both  his  real  and  his  personal  estate  together,  and 
directs  the  trustees,  out  of  the  interest  of  the  securities 
on  which  the  debts  to  be  got  in  under  the  previous  direc- 
tion should  be  invested,  and  out  of  the  rents,  issues  and 
profits  of  his  real  and  personal  estate,  to  pay  an  annuity 
to  his  wife  during  her  widowhood.  Then  comes  the 
material  trust,  which  is,  to  pay,  divide  and  distribute  the 
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1845*  *  residue  of  the  income^  rents,  interest  and  profits  of  his 
estate,  both  real  and  personal,  unto  and  amongst  all  his 
children  living  at  his  death,  share  and  share  alike.  Next 

^  ^'  he  directs  that  the  shares  of  his  daughters  shall  be  for 

their  separate  use :  and  then,  he  provides  for  an  event, 
which  did  not  happen,  namely,  any  of  his  children  dying, 
in  his  lifetime,  leaving  issue.  Then  follows  a  clause 
which  seems  to  be  too  remote ;  but,  whether  it  is  so  or 
not,  it  shows  that  the  testator  considered  that  he  had 
given  his  property  to  his  children  absolutely,  for  it  ooo- 
eludes  thus :  *^  it  being  my  will  and  mind  and  full 
determination  that  none  of  my  sons'  widows  or  daugh- 
ters' husbands  shall  became  heirs  to  their  children's  pro- 
perty;" which  affords  an  inference  that  the  testator 
thought  that,  by  the  preceding  part  of  his  will,  he  had 
given  estates  of  inheritance  in  his  real  estate,  and  a 
transmissible  interest  in  his  personalty :  and  the  direction 
that  none  of  them  shall  sell  any  part  of  his  estates 
(though  it  is  void)  affords  the  same  iuference«  Then  the 
bequest  of  his  household  furniture  to  his  daughters, 
during  their  natural  lives,  shews  that  he  knew  how  t^ 
give  a  life  estate  when  he  intended  to  do  so.  Again^  the 
proviso  that,  after  the  decease  of  his  wife,  his  children 
by  her  should  no  longer  receive  an  equal  share  of  the 
income  of  his  property,  but  only  so  much  theneof  as,  in 
addition  to  what  they  should  become  entitled  to  fipn 
his  wife's  father-in-law,  would  make  their  foriuoes 
equal  to  the  fortunes  of  his  other  children^  could  not  he 
carried  into  effect  if  the  children  took  only  for  Jtheir 
lives;  for  no  valuation  could  be  made  of  their  jrespeciiri^ 
interests.  The  only  other  observations  that  we  have  to 
make,  are  that,  in  general  cases,  a  gift  of  the  rents  and 
profits  of  an  estate,  will  pass  the  fee :  that  the  words  of 
this  will  are  clearly  sufficient  to  pass  the  absolute  in- 
terest in  the  personalty,  and  there  is  nothing  M>  show 
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that  tbe  testator  intended  to  make  any  difference  between  1 845. 

the  two  species  of  his  property ;  and  that  he  has  made 
no  residuary  devise  or  bequest ;  which  proves  that  he 
thought  that  he  had  disposed  of  all  his  property  and  of  Ball. 

all  his  interest  in  it.  Green  v.  Belchier  (a);  8  Vin. 
Ab.  tit.  Devise,  201,  et  seq. ;  Parker  v.  Plummer  (b) ; 
Rishton  v.  Cobb  (c) ;  Frogmorton  v.  Holyday  (d) ; 
Bkwiit  V.  Roberts  {e) ;  Billing  v.  BilUng  (/). 

Mr.  Bethell  and  Mr.  Follett,  for  Defendants  in  the 
same  interest  as  the  Plaintiff: 

It  is  perfectly  established  that  if  the  legal  estate 
in  fecHBimple  is  vested  (as  it  is  by  this  will)  in  trus- 
tees, in  trust  to  pay  the  rents  and  profits  to  J5.,  B. 
takes  the  equitable  fee.  Besides^  the  real  and  the 
personal  estate  are  united  into  one  fund,  and  there 
can  be  no  doubt  that  the  children  take  absolute  in- 
terests in  the  personal  estate.  In  addition  to  which, 
it  is  impossible  to  give  effect  to  the  dispositions  of  the 
urin,  without  holding  that  the  children  take  absolute 
interests.  The  issue  of  a  child  dying  in  the  testator's 
lifetrtne,  are  to  take  their  parents'  share;  that  is,  (on 
the  isu{>poi3ition  that  the  parent  is  to  take  for  life  only,) 
file'  ii»ue  are  to  take  for  the  life  of  their  deceased 
pflr^ts ;  which  is  absurd.  Besides,  a  gift  to  issue  passes 
an  estate  of  inheritance.  The  same  observations  apply 
t6  the  next  clause  :  and  the  direction,  at  the  end  of  that 
cfahis^,  that  neither  the  wives  of  his  sons  nor  the  hus- 
bttdds  of  his  daughters  shall  become  heirs  to  their  chil- 
dreh*iEi  jntafperty,  shews  that  he  knew  that  what  he  had 
gtved  would  be  inheritable.  The  clause  as  to  the  fur- 
fa)  1  Atk.  505.  {d)  3  Burr.  618. 
(b)  Cro.  Eliz.  igo.  (e)  Antej\o\.  10,  p.  491. 
'  (4?)  JntBj  Vol,  9,  p.  615,            (/)  AntefVol  5,  p.  332. 
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niture,  also,  shews  that,  by  the  word,  "  share,"  the 
testator  meant  a  share  of  the  corpus  of  his  property. 
And  the  proviso  as  to  the  equahzation  of  the  shares^ 
and  as  to  the  children  accounting  for  the  sums  charged 
against  them  in  the  testator's  ledger,  afford  indicia  of 
the  same  intention. 


Mr.  Glasse,  for  other  parties  in  the  same  interest, 
cited  Doe  v.  Lakeman  (f), 

Mr.  Stuart  and  Mr.  Rolt,  for  the  assignees  of  James 
HodsoN,  the  testator *s  heir: 

The  persons  for  whom  we  appear  represent  the  testa- 
tor's heir,  and  we  submit  that  the  testator  has  not  ex- 
pressed himself  with  su6Scient  clearness  to  deprive  the 
heir  of  his  rights,  and  that  life-interests  only  are  given 
by  the  will. 

The  rule  is,  not  that  the  extent  of  the  interest  of  the 
cestuis^que  trust  is  to  be  determined  by  the  extent  of  in- 
terest expressed  to  be  given  to  the  trustees ;  but  that 
the  interest  of  the  trustees  is  to  be  measured  by  the  in- 
terest of  the  cestuis  que  trust.  If  the  trustees  are  to  pay 
the  rents  of  an  estate  to  A.,  for  his  life;  then,  though 
the  devise  be  to  them  and  their  heirs,  they  take  only  an 
estate  for  the  life  of  il.:  Bruce  v.  Bainbridge  {g). 

We  now  proceed  to  shew  that  life-interests  only  are 
given  by  the  will.  The  trustees  are  directed  to  pay  and 
divide  unto  and  amongst  the  children,  not  the  corpus, 
but  only  the  income  of  the  trust-property ;  and  they  are 
to  pay  that  income  to  the  daughters,  half-yearly. 


(/)  2  Barn.  &  Adol.  30.       (g)  a  Brod.  &  Bing.  123. 
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Next  comes  the  clause  in  which  the  word  "  share'*  is  1845. 

used.    That  word  is  as  applicable  to  a  life-interest  as  it  ' 

is  to  an  estate  in  fee.    Tlie  testator  meant,  by  it,  that        Hodson 
finactional  part  of  his  property  which  each  of  his  children  « 

living  at  his  decease,  would  take  for  life,  under  the  pre- 
ceding part  of  his  will ;  that  is,  he  meant  that,  in  the 
events  specified,  the  children  of  his  children  should 
take,  for  their  lives,  that  aliquot  part  of  his  property 
which  he  had  before  given  to  their  parents  for  iheir 
lives. 

We  now  come  to  the  clause  which  provides  for  the 
event  of  any  of  the  sons  or  daughters  marrying  and 
dying  without  issue  in  the  lifetime  of  their  wives  or  hus- 
bands, and  which  concludes  with  these  words:  'Mt 
being  my  will  and  mind  and  full  determination  that 
iione  of  my  sons'  wives  or  daughters*  husbands  shall 
become  heirs  to  their  children's  property."  It  was  ar^ 
gued  that  those  words  shewed  that  the  children's  chil- 
dren were  intended  to  take  inheritable  interests.  But 
there  is  nothing  in  the  previous  part  of  the  will  which 
gives  even  life-interests  to  the  children  of  children,  ex- 
cept in  the  event  of  their  parents  dying  in  the  testator's 
lifetime :  and  we  submit  that  those  words,  which  have 
been  so  much  relied  on,  are  not  only  consistent  with, 
but  support  the  construction  which  we  contend  for, 
namely,  that  the  children  who  should  survive  the  testa- 
tor and  the  children  of  those  who  might  die  in  his  life- 
time, were  to  take  nothing  more  than  life-interests.  The 
next  clause  is  that  which  declares  that  the  children  shall 
permit  and  sufier  the  trustees  and  executors  to  retain,  in 
their  hands,  a  proportionate  part  of  the  income  of  the 
trustrproperty,  to  be  by  them  applied  in  the  payment  of 
tbe  incumbrances  on  the  property :  what  does  that  shew 
but  that  the  children  were  to  take  nothing,  except  an 
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1845.         income  which  they  were  to  receive^  from  time  to  time, 
from  the  trustees  ? 

llie  direction  that  the  children  shall  not  sell  any  part 
of  the  estates^  means  that  they  shall  not  sell  what  the 
testator  had  before  given  them,  that  is,  their  life- 
interests  in  his  property.  Such  a  direction  is  good  as 
to  a  life-interest,  but  is  repugnant  and  yoid  as  to  an  ab* 
solute  interest ;  and,  consequently,  it  supports  the  con- 
struction which  we  contend  for. 

The  same  observation  applies,  with  equal  force,  to  the 
clause  which  provides  that,  after  the  decease  of  the  tes- 
tator's wife,  his  children  by  her  shall  no  longer  receive 
an  equal  share  of  the  income  of  his  property,  but  only 
so  much  of  it  as,  in  addition  to  what  they  might  become 
entitled  to  from  her  father-in-law,  would  make  their 
fortunes  equal  to  the  fortunes  of  his  other  children. 

The  Vice-Chancellor  : 

We  must  look  at  every  part  of  the  will,  for  the  pufi- 
pose  of  determining  the  meaning  of  the  testator. 

In  the  first  place,  with  respect  to  the  estate  that  tl^ 
persons  named  as  trustees  take.  It  is  plain  to  me  tlu|t 
they  take  a  fee;  not  merely  from  the  devise  to  the% 
their  heirs,  executors,  administrators,  and  assigns,  ,^ 
''all  and  singular  my  real  and  personal  estate;''  but  be- 
cause the  testator,  in  a  subsequent  part  of  his  wiil,  says; 
*'  upon  further  trust  that  my  said  trustees  and  execifc- 
tors,  their  heirs,  executors,  and  administrators,  shall  ac^ 
do  pay,  divide  and  distribute :"  therefore,  it  is  quite  plain 
that  he  has  used  words  which  shew,  independently  of  the 
description  of  the  subject  of  the  gift,  that  the  parti^ 
to  whom  it  was  given,  should  take  the  inheritance.     T,bt 
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trudt  declared  is  that  (he  trustees:  '^  shall  and  do  pay» 
divide,  and  distribute  the  residue  and  remainder  of  the 
income,  rents,  interest  and  profits  of  my  said  estate  and 
effects,  both  teal  and  persotial,"  unto  his  children  whom 
he  names,  and  such  other  children  as  might  come  into 
t^x  in  his  lifetime,  or  be  in  centre  $a  mere  at  his  death. 


V. 

Ball. 


Now  it  is  clear  that  the  mere  direction  to  pay  the 
income,  rents,  interest  and  profits,  would  not,  of  itself, 
create  an  inheritable  interest  in  the  parties  to  whom  the 
payment  is  directed  to  be  made  :  but  then  we  must  look 
at  the  other  parts  of  the  will,  in  order  to  see  what  the 
testator  himself  supposed  he  was  doing.  T  do  not  lay 
much  stress  on  the  word,  "  share,"  where  it  first  occurs : 
because  I  observe  that,  in  that  part  of  the  will  which 
gives  the  furniture  among  the  daughters,  it  is  given  to 
them,  expressly,  for  their  lives;  and  yet  the  testator  directs 
that,  in  case  of  their  dying  in  his  lifetime^  their  shares 
shall  go  to  their  children :  so  that  it  is  plain  that  the  word, 
*' share"  is  there  used  to  denote,  not  the  interest,  but 
Refractional  part  of  the  furniture  which  each  child  might 
take.  The  testator,  however,  has  made  this  most  singu- 
lar provision :  ^^  In  case  any  of  my  said  children  shall 
itUiny  and  have  issue,  and  any  such  child  or  children^ 
Mnd  Ms,  her  or  their  issue  shall  all  die  in  the  lifetime  of 
tty  httsbatid  or  wife  with  whom  any  of  my  said  chil- 
'ffren  aJlall  have  so  intermarried,  then  I  give  the  share  or 
gbar^i  of  my  6aid  children  respectively,  unto  such  other 
oif  my  said  children  as  shall  be  then  surviving,  and  to 
the  tespective  issue  of  such  of  them  as  shall  be  then 
Ht^A  Xto  take  per  ddpita  and  not  per  siirpes)^  share  and 
tiMiPe  alike ;  it  being  my  will  and  mind  and  full  deter- 
ItiiYiation  that  none  of  my  sons'  wives  or  daughters'  hus- 
hAhdn  shall  become  heirs  to  their  children's  property." 
So  that,  there  being  no  gift,  you  will  observe,  to  the  issue 
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1845.  of  his  children,  but  only  a  gift  to  the  children  themselves, 
he  considers  that,  on  their  deaths,  their  shares  would,  as 
a  matter  of  course,  devolve  to  their  issue ;  but,  if  his 

•Q^^  sons  should  die  in  the  lifetime  of  their  wives,  and  his 
daughters  should  die  in  the  lifetime  of  their  husbands, 
and  the  wives  of  bis  sons  and  the  husbands  of  his 
daughters  should  survive  their  issue,  that  they  would  be 
heirs  to  their  issue.  Therefore,  he  must  have  thought 
that,  in  the  previous  part  of  his  will,  he  had  given 
inheritable  interests  to  his  children. 

Then  follows  this  very  singular  provision :  "  I  do 
further  declare  my  will  and  mind  to  be  that  each  of  my 
children  shall,  from  time  to  i\me,ifit  be  convenient  to  them, 
but  not  otherwise,  permit  and  suffer  my  trustees  and  exe- 
cutors to  retain,  in  their  hands,  a  proportionable  part  of 
the  income  of  my  estate  and  effects,  to  be  by  them  applied 
in  the  payment  of  such  mortgages  and  incumbrances  as 
shall  then  be  in  existence  affecting  the  same  :''  which,  if 
life-interests  only  had  been  before  given  to  the  chil- 
dren, would  be  absolute  nonsense :  because  it  provides 
for  the  children,  who  had  no  interest  in  the  inheritance, 
allowing  the  income  of  their  life-estates  to  be  applied  in 
discharging  the  principal  of  the  mortgages.  But,  if  the 
subject  of  the  gift  to  the  children  was  really  income 
perpetually,  then  there  seems  to  be  no  reason  why  he 
should  not  make  a  provision  tliat,  if  they  pleased,  they 
should  have  the  income  applied  in  discharge  of  the 
principal  of  the  mortgages. 

Then,  after  having  provided,  contingently,not  impera- 
tively, for  the  discharge  of  the  mortgages  which  affected 
his  estate,  he  says :  *'  Nevertheless,  I  do  hereby  give 
and  grant,  unto  my  said  trustees  and  executors  and  the 
survivor  or  survivors  of  them,  full  and  absolute  power 
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and  authority  to  sell  and  dispose  of  all  or  any  of  my  said 
mortgaged  estates^  for  the  purpose  of  discharging  such 
incumbrances,  as  they^  in  their  discretion,  shall  think 
proper:  but  my  said  children, or  any  of  them,  bom  or 
to  be  \}orti,  shall  not  sell  any  part  of  my  said  estates  what- 
soever or  wheresoever,  in  any  event.'*  How  is  that  con- 
sistent with  any  supposition  except  this:  that  he  had 
given  to  his  children  such  an  interest  in  his  estates  as, 
but  for  this  restrictive  proviso,  they  might  have  sold  them  ? 
To  me  it  is  a  very  strong  demonstration  of  what  the  tes- 
tator thought  he  had  done  by  force  of  the  words  of  the 
preceding  gift. 


1845. 

HODSON 

Ball. 


Then  follows  the  clause,  on  which  I  before  observed, 
witti  respect  to  the  life-interest  in  the  household  fur- 
niture. Afterwards,  comes  this  proviso:  "Provided 
atways  and  I  do  declare  that,  from  and  after  the  decease  of 
my  wife,  my  said  son,  John  Hodson,  and  such  other  child 
and  children  as  I  may  have  by  her  as  aforesaid,  shall  no 
longer  receive  or  be  entitled  to  an  equal  share  of  the 
income,  interest  and  profits  of  my  said  estate  and  effects, 
but  only  so  much  thereof  as,  in  addition  to  what  he,  she 
of  tliey  shall  become  entitled  to  from  my  said  wife's 
father-in-law,  will  make  their  fortunes  equal  to  the 
fbriunes  of  my  said  other  children:*'  which  shows, 
decisively,  that  the  testator  intended  that  all  his  chil- 
(i^en  should  take  an  equal  benefit.  But  how  can 
c¥iildren  be  said  to  take  an  equal  benefit,  if  they 
take  shares,  for  their  lives  only,  in  the  testator's 
property,  according  to  their  number  ?  Can  it  be  said 
thieit  a  child  with  a  weakly  constitution,  has  an  equal 
behefit  with  a  child  who  has  a  sound  constitution,  and, 
witli  respect  to  whom  it  may  be  reasonably  supposed 
that  he  will  survive  the  other  ?  Equal  benefits  are  not 
given  to  personi^  when  they  have  only  equal  shares  for  life. 
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1845.  in  a  fund.    Here  it  is  quite  manifest  that  the  testator's 

intention  was  that  his  children  should  take  equal  for- 
tunesy  which  they  could  have  in  no  other  way  than  by 

n  "'  taking  absolutely:  and  my  opinion^  on  the  whole,  is  that 

the  children  take  estates  in  fee-simple  in  the  real  pro- 
perty^ and  absolute  interests  in  the  personal  property. 


HODSON 

V, 


Mr.  Bethell  : 

Another  question  remains  to  be  disposed  of,  namely, 
whether  the  gift  over  in  the  following  clause^  is  not  too 
remote :  "  And  in  case  any  of  my  said  children  shall 
marry  and  have  issue,  and  any  such  child  or  children 
and  his,  her  or  their  issue,  shall  all  die  in  the  lifetime  of 
any  husband  or  wife  with  whom  any  of  my  said  children 
shall  have  so  intermarried,  then  I  give  the  share  and 
shares  of  my  said  children  respectively,  unto  such  other 
of  my  said  children  as  shall  be  then  surviving,  and  to 
the  respective  issue  of  such  of  them  as  shall  be  then 
dead."  The  gift  over  is  not  confined  to  a  life  in  being 
at  the  testator's  death  and  twenty-one  years  after;  for 
any  one  of  his  children  might  have  married  a  person  who 
was  not  bom  until  after  his  death. 

The  Vioe-Chanoellor  held  the  gift  over  to  be  too 
remote,  for  the  reason  stated  by  Mr.  Bethell. 
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GARDNER  v.  MARSHALL.  i»45: 

T'tyt^     .  Srd  and  5th 

1  HE  bill  was  filed  by  Sarah,  the  wife  of  John  Gard-  May. 

ner  the  elder,  a  bankrupt,  against  her  husband  and  his      '         "^        ' 
assignees,  her  children  and  other  persons,  stating  that  ^^^^^f^^^^^^ 
William  HaydoUy  the  PlaintifFs  late  uncle,  by  his  will      Husband  and 
dated  the  22nd  of  December  1822,  gave  all  his  personal  '^\f^' 

estate  and  effects  to  the  Plaintiff  for  her  life,  and,  after  ^  husband  had 
her  decease,  to  all  her  children  who  should  be  living  at  large  advances 
her  decease,  absolutely;  and  praying,  amongst  other  ?^*  ^.i?^i^,°^ 
things,  that  it  might  be  declared  that  the  Plaintiff  was  and  had  the 
entitled  to  have  a  proper  settlement  made,  for  her  bene-  benefit  of  a  pro- 
fit,  of  her  life-interest  in  the  residuary  personal  estate  of  j^jg  ^j^^  Hjy  i^g,. 
the  testator,   William  Hay  don  j  and  of  the  trust-funds  father's  will  5 

forming  part  thereof;  and  that  it  might  be  also  declared  ^^  afterwards 
1         1  r        \  1         1        ,  t       ,         ^      r  became  bank- 

that  the  sum  of  894Z.  10s.  6a.  produced  by  the  sale  of  j-upt. 

the  plant  and  fixtures  in  and  about  the  brewery  in  the       Held  that  his 
bill  mentioned,  formed   part  of  such  residuary  estate :  ^^  nrovision 
and  that  a  proper  settlement  might  be,  accordingly,  except  the  in- 
made,  for  the  benefit  of  the  Plaintiff  during  her  life,  ^^?^  ""l^  ^""^ 

-.,.,.-  ,,  !*-  under  her  un- 

of  the  said  residuary  estate  and  the  trust-funds  pro-  q\q'^  ^ii)  was 

duced  thereby;  and  that,  for  that  purpose,  an  account  entitled  10  have 
might  be  taken,  if  necessary,  of  such  residuary  estate  j^cJ^e  settled 
and  trust-funds,  and  of  the  accumulations  thereof;  and  on  her  for  life, 

that  the  same  mie^ht  be  properly  secured  for  the  benefit  ^^^  "®'i  separate 

-  ,     _,  .    .^     °  -        f ., ,  ,     ,         ,      .  use,  without 

of  the  rlamtin  and  her  children;  and  that  the  interest  power  of  antici- 

and  dividends  thereof  might  be  paid  to  the  Plaintiff,  for  pation. 

her  life,  for  her  separate  use ;  and  that  the  Defendants  ^ 

and  all  other  necessary  parties,  might  be  decreed  to       If  the  costs 

join  in  the  execution  of  or  otherwise  in  effectuating  such  ®^  *  motion  are 

reserved  until 

the  hearing,  and, 
at  the  hearing,  no  mention  is  made  of  those  costs,  but  the  costs  oj 
the  suit  are  reserved  until  the  hearing  for  further  directions,  that 
reservation  does  not  include  the  costs  of  the  motion ;  and,  conse- 
quently, the  Court  can  make  no  order  respecting  them. 
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settlement  of  the  Plaintiff's  life-interest  in  the  residwaiy 
estate  and  trust-funds ;  and  that  the  uss^eeB  of  her 
husband's  estate  might  be  restrained  from  commenciBg 
or  prosecuting  any  action  against  the  trustees  of  IfiWam 
Haydtm's  will  to  recover,  and  that  the  tniateeift  migbl 
be  restrained  from  paying  to  the  assignees,  the  in- 
terest and  dividends  of  the  residuary  estate^  or  the 
8M2.  lOi.  6d. 


// 


The  cause  was  heard  on  the  23rd  of  May  18481  and| 
by  the  decree  then  made,  it  was  declared  that  the 
Plaintiff  was  entitled  to  a  settlement  in  respect  <tf  her 
fortune  under  the  will  of  William  Haydcn;  and  the 
Master  was  directed  to  approve  of  a  proper  settlemeni 
on  her,  having  regard  to  her  fortune  under  the  wiU  of 
Richard  Haydon  (her  father)  or  otherwisci  and  to  the 
past  application  thereof. 


On  the  13th  of  November  1844,  the  Master  made 
his  report  in  pursuance  of  the  decree,  and  thereby 
found  that,  in  February  1806,  the  Plaintiff  married  the 
Defendant  John  Gardner,  and  that,  subsequent  to  the 
marriage,  Richard  Haydon,  the  Plaintiff's  father,  bA* 
vanced  John  Gardner  divers  sums  of  money  araounling^, 
in  the  whole,  to  6,000/.,  no  part  of  which  JoAjt  Gar4ner 
settled  on  the  Plaintiff,  but  appropriated  the  whole 
thereof  to  his  own  purposes ;  that  the  testator  William 
Haydon  made  his  will  to  the  effect  before  stated^  tnd 
died  on  the  7th  of  October  1824;  that,  on  the  :23rd  of 
September  1828,  the  trustees  of  his  will  lent  and  adr 
vanced  the  whole  of  the  residue  of  his  penK>nal  estate, 
the  interest  whereof  was  so  as  aforesaid  bequeathed 
to  the  Plaintiff  for  hei*  life,  to  John  Gardner^  who^  to 
secure  the  re->payment  thereof,  executed,  on  the  same 
day,  an  indenture  of  mortgage,  whaieby  the  brewery 
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wliid  he  tben  carried  on,  together  with  the  fixtares 
and  plant  thereunto  belonging  and  certain  other  here^^ 
ditimeDtSi  were  assured  and  conveyed^  to  the  trustees 
of thewin>  upon  tmst  to  secure  the  said  residue  (amount- 
iiig  to  the  sum  alter  mentioned)  and  interest ;  but  subject 
to  a  previous  mortgage  on  the  said  hereditaments  and 
premises  for  ItfiOOL;  tliat  John  Gardner  received  and 
disposed  of,  for  his  own  purposes,  the  whole  of  the  said' 
residue  of  the  estate  of  the  testator  William  Haj/don, 
and  never  repaid  the  same ;  but  a  part  thereof,  under 
the  circumstances  after  mentioned,  was  realised  on 
the  sale  of  the  mortgaged  premises;  that^  in  March: 
1€83,  the  three  infiemt  children  of  the  Plaintiff,  by  their 
next  friend,  filed  their  bill  in  this  Court  against  Jakn 
Gardner,  and  against  the  trustees  of  William  Haydan's 
will,  stating   that  the  mortgage-security  before  men^ 
tioned,  upon  which  the  residue  of  William  Haydon's 
estate  had  been  advanced,  was  an  improper  and  de- 
ficient security,  the  same  being,  in  point  of  value,  insuf- 
ficient to  answer  the  sums  charged  thereon  as  aforesaid; 
and  praying  that  the  trustees  might  be  directed  to  make 
good  the  residue  so  as  aforesaid  improperly  lent ;  and 
that,,  when  the  same  was  raised,  it  might  be  invested  in 
psoper  securities  on  the  trusts  of  the  will;  and  that 
psoper  ^accounts  might  be  taken  of  William  Haydon*s 
ptoaonaliestate  and  efiects. 


v_^ 


"      V  ■ 


j\U> 


i^i^e  *Md9<fr  farther  stated  that  that  suit  was  prose* 
4hitM;^adthat^  after  certain  proceedings  had  therein,  an 
6tdef  was  mlide,  on  the  12th  of  July  1834,  whereby  it 
was  decilared  that  the  sum  of  6,839/.  155.  2  c?.  was  the 
dtear  residue  of  William  Haydon*6  personal  estate ;  and  it 
was,  amongst  other  things,  ordered  that  new  trustees  ot 
Us  vrill  should  be  appointed  and  the  trust  premises  and 
seeofities  duly  assured  and  conveyed  to  diem;  wivch 


GaavKaat 
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order  was  duly  prosecuted  and  carried  into  effect:  that, 
on  the  18th  of  September  1837,  the  brewery  and  pre- 
luises  comprised  in  the  before-mentioned  mortgage  se- 
curity, were  sold ;  but  the  proceeds  arising  from  the  sale, 
after  satisfying  the  previous  incumbrances,  were  inad- 
equate to  satisfy  the  debt  of  5,339/.  15s.  2d,  due  from 
Jokti  Gardner,  on  the  mortgage;  and  there  remained, 
out  of  the  said  purchase-money,  only  the  sum  of  8,621 /.» 
together  also  with  the  sum  of  894/.  10«.  6d.  (the  valu- 
ation of  the  plant  and  fixtures  belonging  to  the  brewery) 
applicable  to  the  reduction  of  the  said  debt,  which  last* 
mentioned  sum  of  894/.  10s.  6d.  had  been  a  subject  of 
dispute  in  this  suit,  and  to  restrain  the  assignees  of 
John  Gardner  trom  recovering  which  sum  an  injunc- 
tion had  been  granted,  which  was  ordered  to  be  con- 
tinued by  the  decree  in  this  cause. 


The  Master  further  found  that,  by  an  indenture  bearing 
date  the  9th  of  August  1834,  being  a  deed  made  in  pur- 
suance of  the  order  of  the  12th  of  July  1834,  the  Plaintiff 
assigned  the  income  of  her  late  father's  real  and  personal 
estate,  to  which  she  was  entitled  under  his  will  for  her 
life  for  her  separate  use,  to  the  new  trustees  of  William 
Haydon*s  will,  upon  certain  trusts  for  making  up  any 
deficiency  that  there  might  be  in  the  sliares  of  cer- 
tain of  her  children  in  the  residue  of  William  Haydcatli^ 
personal  estate,  arising  from  the  non-payment  of  the 
mortgage  debt  due  from  John  Gardner  and  the  in- 
adequacy of  the  mortgage-security  of  the  23rd  of  Sep- 
tember 1828;  and  that,  by  an  indenture  bearing  date 
the  1st  of  July  1836,  the  PJaintiff  made  a  further  assign- 
ment of  her  life*interest  under  her  father's  will,  in  order 
to  secure  the  repayment  of  800/.  which  had  been  lent 
to  her  husband  :  that  the  Plaintiff,  under  her  father's 
will  bearing  date   the   30th   of  April  1829,    was  en- 
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titled^  subject  to  a  life  annuity  of  260/.  to  a  person  who 
died  in  March  1843,  to  a  life-interest  in  her  father's 
real  and  personal  estates,  to  her  separate  use ;  but  which 
(by  reason  of  the  several  securities  before  mentioned,  and 
to  become  a  parly  to  which  she  wa$  induced  and  prevailed 
on  in  order  to  benefit  the  estate  and  condition  in  life  of 
her  husband)  had  never  been  of  any  pecuniary  advantage 
to  her ;  and  that,  by  reason  of  the  provision  to  which  she 
was  entitled  under  her  father's  will  to  her  separate  use, 
having  been,  under  the  provisions  of  the  indenture  of  the 
9th  of  August  1884,  applied  and  appropriated  to  make 
good  the  debt  due,  from  her  husband,  on  the  insufficient 
mortgage  of  the  23rd  of  September  1828,  Aer  husband's 
estate  was  properly  liable  to  make  good  such  sum  of  money 
as  had  been  so  as  aforesaid  appropriated,  out  of  her 
father's  estate,  to  make  good  such  debt;  and  that  the  whole 
of  the  sums  which  would  have  been  payable  to  the 
Plaintiff  but  for  the  charges  before  mentioned,  had  been, 
by  reason  of  such  charges,  wholly  lost  to  her;  inasmuch 
an  she  had  not  received  any  part  thereof;  and  that,  by 
rteson  of  the  annual  income  arising  from  her  father's 
pereonal  estate  being  insufficient  to  pay  the  annuity  so 
as  aforesaid  given  and  bequeathed  by  him,  the  same 
had  been  raised  and  paid  out  of  the  principal  monies 
afld  assets  of  his  personal  estate,  so  that,  in  fact,  not- 
withstanding the  annuity  had  ceased  by  the  death  of 
the  annuitant,  the  Plaintiff  would  ben^t  but  little,  if  at 
alt,  by  the  benefit  intended  to  be  conferred  on  her  by  her 
fath^  ;  and  the  said  several  charges  and  securities  on  his 
estate  had  left  the  Plaintiff  unpromded  for. 
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The  Master  further  found  that,  on  the  27th  of  August 
1840,  a  fiat  in  bankruptcy  was  issued  against  the  Plain- 
tiff's husband,  and,  since  that  time,  the  Plaintiff  had 
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been  without  the  means  of  maintenance  wid  support;  and' 
that,  previous  to  the  bankruptcy  of  her  husband  and' 
since  her  marriage  with  him,  the  Plaintiflf  had  lived  in 
comfortable  circumstances  and  in  a  respectable  style  in 
the  tovirn  of  Godalming,  and  became  the  mother  of  tM 
children  by  her  husband,  all  of  whom  were  still  IiTingand 
were  Defendants  to  the  suit;  and  that  the  Plaintiff,  since 
her  husband's  bankruptcy,  had  subsisted  by  means  of  the 
loans  of  money  her  friends  and  relations  had  made  to  her, 
and  by  the  voluntary  assistance  she  had  otherwise  received 
from  them. 


The  Master  next  found,  from  the  affidavits  referred  to 
in  his  report,  that,  during  the  whole  of  the  interval  be- 
tween June  1836  and  the  time  of  swearing  such  affida- 
vits, with  the  exception  of  about  twelve  months  partly 
in  the  year  1889  and  partly  in  the  year  1840,  the  Plain- 
tiflF  had  been  living  separate  and  apart  from  her  httsband; 
and  that,  during  about  fifteen  months  after  the  month  of 
June  1836,  she  received  some  maintenance  out  of  the 
business  of  the  brewery  which  was  carried  on  by  Mr- 
William  Gardner,  as  trustee  for  her  husband  ;  but  that, 
since,  she  had  been  maintained  and  supported  by  the 
voluntary  assistance,  pecuniary  and  otherwise,  of  her 
relations  and  friends,  and  her  husband  had  not,  since  the 
month  of  June  1836,  except  as  aforesaid,  contributed  to  her 
maintenance  and  support;  and  that  Mary  Gardner  (one  of 
her  children)  had  been  living  with  her  and  at  her  expense 
(except  when  paying  occasional  visits  to  her  relations  and 
friends),and  that,  during  the  twelve  months  or  thereabouts 
during  which  the  Plaintiff's  husband  resided  with  her, 
he  did  so  at  her  expense,  and  did  not  contribute  totcards 
her  maintenance  and  suppoi't ;  and  that  others  of  her 
children  besides  the  said  Afar^  Gardner  had,  at  different 
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I^cipds^  beea  separated  from  her  husband  and  main- 
^ained  and  supported  by  her. 

The  Master  concluded  his  report  by  stating  that, 
bjaving  regard  to  the  large  amount  of  property  that  the 
Imsband  had  received  from  the  estates  of  his  wife's  relar 
lions  axid  corniexions,  and  to  her  then  entirely  unpro- 
▼j^d  condition,  and  also  to  her  former  circumstances. 
and  position  in  life  (her  husband  having,  prior  to  his 
bankruptcy,  conducted  and  been  proprietor  of  an  exten* 
sive  brewery  which,  afterwards,  sold  for  upwards  of 
18,000  /.)  and  to  the  fact  that  he  obtained  his  certificate 
oCoonfbrmity  under  the  bankruptcy  on  the  4th  of  March 
1843j  he,  the  Master ^  was  of  opinion  and  therefore  found 
that  the  interest,  dividends  and  annual  proceeds  of  the 
i^idue  of  William  Haydon's  personal  estate,  amounting 
tp^the  sum  of  6,839/.  IBs.  2d,f  when  the  same  should  be 
ROaed  and  set  apart,  should  be  settled  upon  the  Plain* 
tiff  4br  her  separate  use,  to  be  paid  into  her  own  proper 
hands,  upon  her  own  proper  receipt  and  that  of  no  other 
p^P9K>n,  as  and  when  the  same  should  become  payable, 
independent  of  the  control  of  her  husband,  and  without 
power  to  her  to  anticipate  such  interest,  dividends  and 
lyipuid  proceeds  or  any  part  thereof. 

f  The  assignees  of  the  Plaintiff's  husband  excepted  to 
tbe- report^  insisting  that  the  Master  ought  not  to  have 
fipundl  that  the  whole  of  such  interest  and  dividends  ought 
,be  settled  o&  the  Plaintiff. 
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Mr.  AnderdoH  and  Mr.  Fretling,  in  support  of  the 
exception,  cited  Grten  v.  Otte  (a) ;  JBeresford  v.  ffofr- 


(a)  1  Sim.  Sc  Stu.  350. 
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son  (&) ;  Burden  v.  De<m  (c) ;  Ex  parte  Thomson  (d) ;  and 
Wright  v.  Morley{e)\  where  Lord  Eldon,  C,  tays: 
"  As  to  the  bill  of  the  wife,  upon  the  grounds  that  I 
have  stated,  I  cannot  give  her  the  whole  of  the  divi- 
dends. There  is  no  difficulty  in  giving  her  the  remninder 
for  her  separate  use,  during  the  absence  of  her  husband, 
supposing  the  fact  proved,  that  he  left  her  unprovided.'' 
They  added  that,  in  Coster  v.  Coster  (/),  the  Ficr-CAoji- 
cellor  admitted  the  general  rule  to  be  that  the  Court 
never  gives  to  the  wife  the  whole  of  the  dividends  of  a 
fund  to  which  her  husband  is  entitled  in  her  right ;  and 
that  he  acted  on  that  rule,  notwithstanding  the  hutbaiid 
had  deserted  his  wife  and  left  her  unprovided  for:  that, 
in  JBrett  v.  GreenwtU  (g\  the  Court  of  Exchequer 
directed  the  whole  of  the  fund  to  be  settled  on  the  wife 
and  her  children,  on  the  ground  that  the  husband  had 
become  insolvent :  but  it  plainly  appeared,  from  the 
judgment*  that  the  Court  would  not  have  made  the 
same  order,  if  the  husband  had,  as  in  the  present  case^ 
become  bankrupt  and  obtained  his  certificate  :  and, 
moreover,  that,  in  consequence  of  the  decision  in  Napier 
V.  Napier  {h),  that  case  could  be  no  longer  considered 
as  an  authority. 


Mr.  Bethell  and  Mr.  Rolty  in  support  of  the  report, 
adverted  to  the  advances  made  by  the  Plainti^Ts  father, 
to  her  husband,  and  to  the  losses  which  she  herself  had 
incurred  on  his  behalf;  and  added  that  there  were  two 
classes  of  cases  relating  to  the  property  of  married 
women ;  one,  where  the  husband  was  maintaining  his 


(J))  1  Madd.  363. 

(c)  2  Ves.  jun.  607. 

(d)  12    Mont.   &    Ayrton, 

505. 

{e)  1 1  Ves,  1 2,  see  33. 


(f)  Ante,  Vol.  9,  p.  /^97. 
ig)  3  Young  &  Coll.,  Ex. 
Cases,  230. 

{h)  1  Dru.  k  War.  407. 
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wife;  and  the  other,  where  he  was  not  performing  that 
dtity:  that,  in  the  one,  the  Court  did  consider  what 
proportion  of  the  property  ought  to  be  settled  on  the 
wife,  but,  in  the  other,  it  did  not  enter  into  the  con- 
sideration of  that  question,  but  had  regard  solely  to 
vrhat  was  sufficient  for  her  maintenance ;  and  that,  in 
this  case  the  question  was  not  a  question  of  settlement, 
but  of  maintenance ;  for  it  appeared,  from  the  Master's 
teporty  not  only  that  the  husband  had  been  the  means 
of  depriving  his  wife  of  all  her  available  property,  but 
tliat  he  had  not  even  contributed  to  her  maintenance 
once  June  1836,  and  that,  ever  since,  she  had  been 
maintained  by  the  bounty  of  her  friends  and  relations. 
They  referred  to  Wriffht  v.  Morkyj  Wathyns  v.  Wat- 
kym8{i)f  Priddy  y.  Rase{k\  and  OsweU  v.  Probert  (t), 
where  Lord  Loughborough,  C,  says :  *'  In  Ball  v.  Mont- 
gomery,  I  went  upon  this ;  that  whatever  the  husband 
takes  in  right  of  his  wife,  is,  in  itself,  a  provision  for  the 
jnaintenance  of  both,  by  a  title  that  gives  him,  with 
Iwr,  a  joint  enjoyment.  If  he  does  not  support  her,  he 
caiinot  have  the  whole.  The  assignees  come  in  the 
right  of  the  husband  ;  but  they  come  in  the  place  of  a 
husband  not  maintaining  his  wife.  There  is  no  equity 
to  entitle  this  Court  to  interfere,  upon  the  favour  due 
to  the  wife  from  any  person  claiming  legal  title  from 
the  husband :  but,  where  the  persons  claiming  in  right 
of  the  husband,  however  meritorious  their  consider- 
ation, are  obliged  to  come  into  an  equitable  jurisdic- 
tioQ  to  obtain  the  benefit  of  any  part  of  the  property, 
the  destination  of  which  is  for  the  enjoyment  of  the 
husband  and  wife,  the  Court  will  not  apply  it  to  the 
use  of  the  husband,  leaving  the  wife  to  starve.  *  * 
*     It  is  easy  to  divide  a  sum  of  money,  but  not 
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(f)  n  Atk.  96,  see  98.       (k)  3  Mer.  86.       (/)  a  Ves.  jun.  680. 
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easy  to  divide  an  income ;  for  half  an  income  is  nol  a 
maintenance." 

Mr.  Anderdon  replied. 

The  Vige-Chancbllob  : 

In  Coster  y.  Coster,  it  was  argued  that  the  Court  was 
bound  to  giye  the  husband  more  than  one  fourth  of  the 
fund  to  which  his  wife  was  entitled ;  but  I  considered 
that  the  Court  might  exercise  a  discretion  upon  the 
point,  and  directed  three  fourths  of  the  fund  to  be  set- 
tled on  the  wife  and  her  issue,  and  only  one  fourth  to  be 
paid  to  the  husband. 

Now  it  may  be  true,  where  property  has  accrued  to  a 
married  woman,  and  the  question  has  arisen  simply  as 
to  the  amount  of  the  settlement  to  be  made  on  her  out 
of  it,  that  there  is  no  case  in  which  the  Court  has  re- 
fused to  give  the  husband  a  portion  of  it.  But  where, 
as  in  the  present  case,  the  husband,  prior  to  the  question 
arising,  has  received,  or  in  any  other  manner  had  the 
benefit  of  a  large  portion  of  his  wife's  fortune,  the 
question  which  the  Court  has  to  determine,  is  a  different 
one,  namely,  what  is  to  be  done  with  the  remainder. 

I  think  that,  in  this  case,  the  Master  has  stated,  very 
properly,  that  the  father  of  the  Plaintiff,  subsequently 
to  her  marriage  with  the  Defendant  John  Gardner, 
advanced  him  divers  sums  of  money  amounting,  in  the 
whole,  to  6,000/.:  for  the  question  is,  in  effect,  what  set- 
tlement ought  to  be  made,  on  the  wife,  out  of  the  whole 
of  the  property  that  came  by  her?  And  the  sums  that 
her  father  advanced  to  her  husband  were,  in  substance 
though  not  in  form,  part  of  her  fortune. 
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Then  it  appears  that  the  Plaintiff^  under  the  will  of 
her  uncle,  was  entitled  to  a  life-interest  in  his  residuary 
estate,  which  amounted  to  5,339/.  155.  2 J.;  and  that 
that  fund  was  lent  to  her  husband,  and  that  he  gave  a 
security  for  it,  which  turned  out  to  be  insufficient  to  the 
extent  of  1,700/.  and  upwards.  The  Master  finds  also, 
these  important  facts,  namely,  that,  by  an  indenture 
dated  the  9th  of  August  1834,  the  Plaintiff  assigned  the 
life-interest  to  which  she  was  entitled,  for  her  separate 
use,  under  her  father's  will ;  in  order  to  make  up  any 
deficiency,  that  there  might  be  in  the  shares  of  certain 
of  her  children  in  the  residue  of  her  uncle's  personal 
estate,  arising  from  the  non-payment  of  the  mortgage- 
debt  due  from  her  husband  and  the  inadequacy  of  the 
security  before  mentioned  :  and  that,  by  an  indenture, 
dated  the  1st  of  July  1836,  she  made  another  mortgage, 
of  the  same  interest,  to  secure  800/.  which  had  been 
lent  to  her  husband. 
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The  Master  then  finds  that  the  PlaiutifTs  life-interest 
under  her  father's  will,  was  subject  to  an  annuity  to  a 
person  who  died  in  or  about  March  1843 ;  but  that,  by 
reason  of  the  securities  before  mentioned,  to  which  she 
was  induced  to  become  a  party  in  order  to  benefit  the 
estate  and  condition  in  life  of  her  husband,  that  life- 
interest  bad  never  been  of  any  pecuniary  advantage  to 
her ;  and  that,  by  reason  of  its  having  been  applied  to 
make  good  the  debt  due  from  her  husband  on  the  in- 
anfficient  mortgage,  his  estate  was  properly  liable  to 
make  good  what  had  been  so  applied;  and  that  the 
whole  of  the  sums  which  would  have  been  payable,  to 
the  plaintiff,  but  for  the  charges  before  mentioned,  had 
been,  by  reason  of  such  charges,  wholly  lost  to  her; 
inasmuch  as  she  had  not  received  any  part  thereof;  and 
that,  by  reason  of  the  income,^  arising  from  the  personal 
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estate  of  her  father,  having  been  insufficient  to  pay  the 
annuity  bequeathed  by  him,  the  annuity  had  been  raised 
and  paid  out  of  the  principal  of  his  personal  estate ;  so 
that,  in  fact,  notwithstanding  the  annuity  had  ceased  by 
the  death  of  the  annuitant,  the  Plaintiff  would  benefit 
but  little,  if  at  all,  by  the  benefit  intended  to  be  con- 
ferred on  her  by  her  father;  and  the  said  several 
charges  and  incumbrances  on  his  estate,  had  left  the 
Plaintiff  unproyided  for. 


Then  comes  this  final  statement:  ''That,  during  the 
whole  of  the  interral  between  June  in  the  year  1836 
and  the  time  of  swearing  the  affidavits,  with  the  ex- 
ception of  about  twelve  months,  or  thereabouts,  partly 
in  the  year  1889  and  partly  in  the  year  1840,  she,  the 
said  Sarah  Gardner,  had  been  living  separate  and  apart 
from  her  husband ;  and  that«  during  about  fifteen  months 
after  the  said  month  of  June  1836,  the  said  Sarah  Gardr 
ner  received  some  maintenance  out  of  the  business  of 
the  brewery  which  was  carried  on  by  Mr.  William 
Gardner  as  trustee  for  the  said  John  Gardner  i  but, 
ftince,  the  said  Sarah  Gardner  has  been  maintained  and 
supported  by  the  voluntary  assistance,  pecuniary  and 
otherwise,  of  the  said  Sarah  Gardner*8  relations  and 
friends,  and  the  said  John  Gardner  has  not,  since  the 
said  month  of  June  1836,  except  as  aforesaid,  contri- 
buted to  her  maintenance  and  support ;  and  that  the 
said  Mary  Gardner  has  been  living  with  and  at  the 
expense  of  her  mother,  the  said  Sarah  Gardner,  except 
when  paying  occasional  visits  to  her  relations  and 
friends;  and  that,  during  the  said  twelvemonths  or 
thereabouts  during  which  the  said  John  Gardner  the 
elder  resided  with  the  said  Sarah  Gardner,  he  did  so  at 
her  expense,  and  did  not  contribute  towards  her  main- 
tenance and  support,  and  that  others  of  her  children 
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besides  the  said  Mary  Gardner  have,  at  different  periods, 
been  separated  from  her  said  husband  and  been  main- 
tained and  supported  by  her  the  said  Sarah  Gardner  J' 
In  the  course  of  the  argument,  some  stress  was  laid  on 
the  circumstance  that  the  husband  had  not  deserted  his 
wife;  but  I  maintain  that  desertion  would  have  been 
more  beneficial  to  her  than  residing  with  her  at  her 
expense. 

The  Master  then  finds  that,  having  regard  to  the  large 
amount  of  property  that  John  Gardner  had  received 
from  the  estates  of  his  wife's  relations,  to  her  entirely  un- 
provided condition,  and  to  her  former  circumstances 
and  position  in  life,  the  whole  of  the  interest  of  the 
6^330  /•  158.  2  d.,  ought  to  be  settled  on  her  for  her  sepa- 
rate use,  for  life ;  and  I  am  of  the  same  opinion.  The 
circumstances  of  the  case  fully  justify  the  conclusion 
to  which  the  Master  has  come ;  and,  if  there  is  no 
precedent  for  doing  what  he  has  suggested,  I  will  make 

one. 

Exception  overruled. 
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After  the  exceptions  had  been  disposed  of,  the  cause 
was  heard  for  further  directions ;  and,  by  the  order  then 
made,  the  Defendants,  the  assignees  of  John  Gardner, 
were  ordered  to  pay  the  Plaintiff's  costs  of  the  suit. 
Upon  which  her  Counsel  insisted  that  they  were  bound 
to  pay  her  the  costs  of  a  motion  which  she  had  made 
before  the  hearing  in  May  1843  ;  inasmuch  as  the  costs 
of  the  motion  had  been  reserved  until  the  hearing,  and, 
at  the  hearing,  the  costs  o/'^Ae^to^  (which,  he  contended, 
included  the  costs  of  the  motion)  were  reserved  untit  the 
hearing  for  further  directions. 

B  s  2 
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The  Vice-Chancellor  J  however,  said  that  the  reserva- 
tion of  the  costs  of  the  suit,  was  not  a  reservation  of  the 
costs  of  a  motion  previously  made  in  it ;  and  that,  as  the 
decree  at  the  hearing  was  silent  as  to  those  costs,  he 
must  infer  that  the  Court  did  not  think  fit  to  make  any 
order  respecting  them;  and,  consequently,  that  the 
assignees  were  not  bound  to  pay  them  to  the  Plaintiff. 


1845: 

5th,  6th,  and 
22nd  May. 

Arbitration. 

Aboard, 
Jurisdiction. 

A  general 
demurrer  to  a 
bill  to  set  aside 
an  award, 
which  was 
agreed  to  be, 
but  had  not 
been,  made  a 
rule  of  the 
Court  of  Chan- 
cery, overruled 
by  the  Vice- 
Chancellor^  but 
allowed,  on 
appeal,  by  the 
Lord  Chancellor, 


HEMING  V.  SWINNERTON. 

1  HE  bill  was  filed  to  set  aside  an  award  made  in  pur- 
suance of  an  agreement  between  the  parties,  one  term 
of  which  was  that  the  submission  and  the  award  might 
be  made  a  rule  of  this  Court,  at  the  instance  of  either 
party.  The  Defendant  put  in  a  general  demurrer,  which 
was  argued  on  the  6th  and  6th  May  and  overruled^  by 
the  Vice-Chancellory  on  the  22nd  of  that  month.  The 
Lord  Chancellor,  however,  reversed  His  /fo7ior'sorder(a), 
and  allowed  the  demurrer. 

As  his  Lordship,  in  the  course  of  his  judgment, 
expressed  his  regret  that  he  had  not  been  furnished 
with  an  accurate  note  of  the  Vice-CAanccZ/Ior's  judg- 
ment, the  following  report  of  it  is  given,  verbatim^  from 
a  note  with  which  His  Honor  kindly  furnished  the 
reporter. 

The  Vice-Chancellor: 

In  this  case  of  Heming  v.  Swinnerton,  it  appears  that 
Swinnerton  filed  his  bill  in  this  Court,  against  Heming^ 


(a)  See  2  Phill.  79. 
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for  the  specific  performance  of  an  agreement  of  the  16th 
June  1838,  and  that  Heming  might  be  compelled  to 
grant  a  lease  of  a  mill  and  other  tenements,  to  Svoinner- 
tan,  according  to  the  agreement.  An  answer  was  filed 
and  an  agreement  made,  out  of  Court,  for  a  reference  to 
arbitration,  and  that  the  submission  and  the  award  might 
be  made  a  rule  of  this  Court.  An  award  was  made; 
and,  before  the  submission  and  award  were  made  a  rule 
of  this  Court,  Heming  filed  his  bill,  against  Stainnerton, 
to  set  aside  the  award :  and,  to  that  bill  the  Defendant 
has  demurred  generally. 


589 

1845. 

' V— ^ 

Heuiko 

V. 
SWINNERTOK. 


If  the  case  is  within  the  statute  (6),  then  the  effect 
will  be  that  the  process  on  the  rule,  whenever  the  sub- 
mission and  award  shall  be  made  a  rule  of  this  Court, 
cannot  be  stopped  by  any  other  Court.  But  the  statute 
will  leave  the  jurisdiction  of  this  Court  imfettered,  if 
the  case  is  not  within  the  statute.  What  is  there  then,  to 
take  away  the  jurisdiction  of  this  Court?  According  to 
the  judgment  in  Lord  Lonsdale  v,  Littkdak,  2  Yes.  jun. 
461,  and  what  Lord  Eldon  says,  in  NicJiols  v.  C/ialie, 
14  Yes.  jun.  268,  this  Court  would,  upon  its  antient 
jurisdiction,  control  the  proceedings  under  an  award 
not  within  the  statute. 

Then  the  question  is,  whether  the  award,  upon  the 
face  of  it,  is  good.  The  Plaintiff  is  directed  to  pay,  but 
the  Defendant  is  not  directed  to  give  up  possession. 
StDznnerton's  bill  is  to  be  dismissed  with  costs;  but 
Heming  is  to  pay  the  costs.  If  the  money  is  not  paid, 
Srcinnerton  is  to  have  a  hen.  But  it  is  not  said  how 
the  lien  is  to  be  dealt  with,  whether  Swinnerton  is  to 
continue  in  possession  without  accounting  for  an  occu- 
pation-rent, or  how  otherwise.     It  seems  that  the  award 


(6)  9  &  10  Will.  3,0.15. 
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1845.  is  not  matual ;  is  not  final,  and  is  contradictoiy  to  itself. 

And  in  my  opinion  the  demurrer  must  be  OTemiled  m 
the  usual  way. 


Hemimo 

V, 
SWINNERTON. 


1 845 :  CHOLMONDELEY  v.  CHOLMONDELEY. 

7th  May. 

The  will  of  the  testatrix  in  this  cause,  after  giving 

Precatory  trust.  ,  ,    ,         i.  ,,  «  a    j 

Trust  some  pecuniary  legacies,  proceeded  as  follows :  "  And 

Joint'tenanci/,    my  will  is  that,  after  the  payment  of  the  foregoing  lega- 
r     i     i'         ^'^®»  ^'^®  whole  of  ray  property,  in  whatever  it  may  con- 

sist,  whether  in  possession  or  reversion,  be  given  to  my 

Testatrix  willed  gigter,  Marj/  Elizabeth  Johnson,  to  be  hers  independent  of 
ment  of  her  ^"Y  ^^usband  :  and  /  earnestly  recommend  her  to  take 
legacies,  the        such  measures  as  she  may  deem  best  for  making  it  sure 

w  o  e  01  ner  ^j^  .  whatever  she  may  inherit  under  this  my  will,  may 
property  should  '  •'  .  j  ^       j 

be  given  to  her    g^>  &t  her  decease,  to  her  children ;  or,  if  she  should  not 

sister  iWV/ry,  to    ^^ve  any,  then  to  the  children  of  my  dear  sister  Eliza" 
be  hers  inde- 
pendent of  any 
husband;  and         Mafy  Elizabeth  Johnson  married  the  Defendant  H. 

earnestly  re-        G.  Cholmondetey,  and  died,  in  1837,  leaving  the  Plain- 

touTrsuch  ^^  ^^^^'  ^^^  ^^^^  infants,  her  only  children.    The  Defend- 
measures  as  she  ant  took  out  administration  to  his  late  wife, 
might  deem 

Kre^ih'^r^'"^       The  questions  were,  whether  Mrs.  Cholmondeley  took 

whatever  she       an  absolute  interest  in  the  property  bequeathed  to  her, 

might  inherit,      q^  whether  her  children  became  entitled  to  it,  upon  her 

"™'ght  go,  at  her    .      .  1    •/»    1        i- 1       1     1         1  ^ 

decease  to  her    death  ;  and,  if  they  did,  whether  they  took  as  tenants 

children.  in  common  or  as  joint-tenants. 

Held  that  the 

their  mother's         ^^'  Bethell  and  Mr.  Heathfield,  for  the  Plaintiffs, 
death,  were  contended  that  a  clear  trust  was  created  for  the  Plain- 
entitled  to  the  ^^ff    subject  to  their  mother's  life-interest, 
property  as  '        •' 

joint-tenants, 

absolutely.  Mr.  Tripp,  for  the  Defendant,  aaid  that  the  words  used 
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by  the  testatrix  in  favour  of  the  children  of  her  sister, 
were  not  imperative,  but  merely  recommendatory ;  and 
that  the  case  bore  a  very  close  resemblance  to  Ex  parte 
Payne  (a),  where  the  Lord  Chief  Baron  held  that  no 
trust  was  created  in  favour  of  the  children  of  the  peti- 
tioner, but  that  the  petitioner  was  entitled  to  the  pro- 
perty absolutely. 

The  Vice-chancellor  said  that  it  was  quite  clear  that 
the  Plaintiffs,  on  the  death  of  their  mother,  became  en- 
titled to  the  testatrix's  residuary  estate,  as  joint-tenants, 
absolutely. 

(a)  2  Young  &  Coll.  Exch.  Cases,  636, 


1845. 


ClIOLMON- 
DELET 

ClIOLMOIi- 
DELET. 


BOWLES  V.  WEEKS. 

J.  HIS  was  a  suit  for  the  appointment  of  new  trustees 
of  a  will. 

Mr.  MorgoHy  for  the  Plaintiffs,  asked  the  Court  to 
direct  a  power  to  appoint  new  trustees  on  the  happen- 
ing of  any  future  vacancy,  to  be  inserted  in  the  deed 
appointing  the  intended  new  trustees :  White  v.  White  (a). 

The  Vice-Chancellor  refused  the  application,  saying 
that,  if  he  were  to  give  the  direction,  he  might  affect 
the  interest  of  unborn  parties.* 

Mr.  Chandless  appeared  for  the  Defendants. 

(a)  5  Beav.  221. 
*  See  Bayley  v.  ManstU,  4  Madd.  326.     But  the  Court 
will  direct  such  a  power  to  be  inserted  in  a  deed  appointing 
new  trustees  of  a  charity.    In  the  matter  of  5^  Geo.  3,  c* 
101,  ante,  Vol.  12,  page  262. 


1845. 
23rd  May. 

Tnuiees. 
Pofver  to  appoint 
neto  trustees. 


The  Court  in 
decreeing  the 
appointment  of 
new  trustees, 
will  not  direct  a 
power  to  be  in- 
serted in  the 
deed,  for  ap- 
pointing new 
trustees  toties 
quoties. 
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1845: 

23rd  Maj 

and 
41I1  June. 


CREED  V.  PERRY. 


LN  this  case,  two  sums  of  stock  were  standing  in  the 

names  of  the  Defendants,  Perry  and  HUl,  in  trust  for  the 

Chose  in  Action.  Defendant  Ann  Taylor  for  life,  and,  after  her  death,  for 

her  children,  the  Plaintiffs  Wm.  Creed  and  Ann  the  wife 
of  the  Plaintiff  fr.  Raydon  and  Geo.  Creed,  absolutely. 


Reversionary 


interest. 
Married  ivoman 
Husband  and 
tvife. 


The  tenant 
for  life  of  a 
trust-fund, 
having  consent- 
ed to  surrender 
her  interest  to 
the  reversioner, 
a  married  too- 
man,  and  the 
latter  having 
been  examined 
in  Court  and 
consenting,  the 
Court  ordered 
the  fund  to  be 
transferred  to 
her  husband. 


By  the  decree  at  the  hearing,  the  Court  ordered  the 
trustees  to  transfer  the  funds  into  Court ;  the  costs  of 
all  parlies  to  be  taxed  as  between  solicitor  and  client, 
and  the  amount  to  be  raised  by  sale  of  a  sufficient  part 
of  one  of  the  funds,  and  to  be  paid  to  the  solicitors  of 
the  parties :  and  Ann  Taylor  having,  by  her  Counsel, 
consented  and  desired  to  surrender,  to  the  Plaintiffs,  her 
life-interest  in  two-thirds  of  the  funds,  the  Court  further 
ordered  that  the  two-thirds  remaining  after  the  sale  be- 
fore directed,  should  be  sold,  and  the  proceeds  paid  into 
Court  in  trust  in  the  cause;  that  the  amount  should  be 
divided  into  two  equal  half  parts,  and  that  one  of  such 
half-parts  should  be  paid  to  the  Plaintiff  Wm.  Creed  \  and, 
the  Plaintiff,  Ann  Raydon,  being  present  in  Court  and 
examined  and  consenting,  that  the  other  half  part  should 
be  paid  to  her  husband,  the  Plaintiff  Wm.  Raydon ;  and 
that  the  residue  of  the  funds  should  be  carried  over  iu 
trust  in  the  cause,  to  an  account  to  be  intituled  :  **  The 
account  of  the  Defendant  Ann  Taylor  and  her  son  Geo. 
Creed]*  the  dividends  to  be  paid  to  Ann  Taylor  during 
her  life  or  until  further  order,  and  Geo,  Creed,  or  any 
other  person  interested,  to  be  at  liberty  to  apply  on 
her  death. 

Reg.  Lib.  1844,  A.  fo.  1373. 
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Mr.  Randelly  Mr.  Tillotsofiy  and  Mr.  Baggallayy  ap- 
peared for  the  different  parties. 


The  decree  in  the  above  case,  so  far  as  it  directed  half     Bean  v.  Syhts. 
the  produce  of  two- thirds  of  the  trust-funds  to  be  paid  to 
Mrs.  Ray  don  ^  husband,  was  made  on  the  authority  of  Bean 
▼•  Sykesy  2  Hayes's  Conveyancing,  page  640,  5th  edition. 

There  i»77d/.  165.  ^d.  Consols  were  held  by  trustees  in 
trust  for  Jane^  the  wife  of  Samuel  Parr^  for  her  separate  use 
for  life,  and,  after  her  death,  for  her  children,  Sawuel  Parr 
and  Jane  the  wife  of  J,  R,  Bean.     By  an  indenture  dated 
the  19th  of  June  1838,  Bean  assigned  his  wife's  reversionary 
interest  in  a  moiety  of  the  trust-fund,  to  //.  fVatson,  in  trust 
for  such  persons  as  his  wife  should  appoint  by  deed  or  will, 
and,  in  default  of  appointment,  in  trust  for  her  as  her  sepa- 
rate property.     By  an  indenture  dated  the  17th  of  Novem- 
ber 1 838,  Mrs.  Parff  with  the  approbation  of  her  husband, 
•orrendered  her  life-interest  in  the  fund  to  her  son  and  ^Vat' 
YOit,  to  the  intent  that  it  might  merge  and  be  extinguished  in 
'the  reversion,  and  that  such  reversion  might  be,  thereby,  re- 
duced into  possession  (and  be  held,  qu:)  in  trust,  as  to  one 
moiety,  for  her  son,  and,  as  to  the  other,  for  Mrs.  Bean  and 
ber  appointees,  according  to  the  trusts  of  the  deed  of  June. 
Afterwards,   the   personal    representative  of  the  surviving 
trustee  sold  one  moiety  of  the  fund  and  paid  the  proceeds 
to  the  son ;  but  declined  to  transfer  the  remaining  moiety  to 
Watson  upon  the  trusts  of  the  deed  of  June,  except  under  the 
direction  of  the  Court.      Whereupon  a  suit  was  instituted, 
which  was  heard   by  the    Vice'Chancellor  on    the  30th   of 
November,  1838;  when    His   Honor  declared  that,   by  the 
effect  of  the  deed  of  the  17th  of  that  month,  Watson  became 
entitled,  in  possession,  to  Mrs.  Bean's  moiety  of  the  fund,  and 
directed  the  personal  representative  of  the  surviving  trustee 
to  sell  a  sufficient  portion  of  it  to  pay  the  costs;  and,  Mrs. 
Bean  having  been   examined    and   consenting   (but  which 
consent  His  Honor  seemed  to  think  superfluous),  to  transfer 
the  residue  to  Watson  upon  the  trusts  of  the  deed  of  June. 
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1845. 
Creed 

V. 

Perrt. 

Lackton  ▼• 
Adami. 


In  Lachton  v.  AdamSf  referred  to  in  a  note  to  Bean  ▼.  SykeSf 
a  married  lady  being  entitled  to  a  reversionary  interest  in  a 
fund  in  Court,  subject  to  a  life-interest  in  her  mother,  the 
latter  surrendered  her  life-interest  to  her  daughter;  upon 
which  an  application  was  made,  to  the  Vice-chancellor,  for 
payment  of  the  fund  partly  to  the  married  lady  and  partly  to 
her  husband,  on  the  ground  that  the  interest  was  no  longer 
reversionary;  and  His  Honor  made  the  order. — Mr.  G. 
Richardif  after  the  Vice-ChaHcellor  had  risen,  applied  to  the 
Lord  Chancellor  to  take  the  married  lady's  consent  to  the 
payment. — His  Lordship  said  that  the  life-interest  had 
merged,  and  the  interest  of  the  married  lady  was  no  longer 
reversionary ;  and  took  her  consent  and  made  the  order. — 
13th  August  1836. — 14th  Law  Journal,  382. 


JFiUon  V.  OU^ 
ham. 


In  Wilson  v.  Oldham^  Lewin  on  Trusts,  page  297,  a  married 
lady  being  entitled,  in  remainder  expectant  on  her  father's 
death,  to  a  sum  of  stock  standing  in  the  name  of  trustees,  her 
husband  purchased  the  life-interest  for  700  /.,  and  had  it  as- 
signed to  his  wife.  She  and  her  husband  then  filed  a  bill 
against  her  father  and  the  trustees;  and,  on  her  being  exa^ 
mined  in  Court  and  waiving  a  eettlement,  tlie  Vice-chancellor 
ordered  the  trustees  to  sell  out  the  stock,  pay  the  costs  and 
hand  over  the  balance  to  the  husband. — 5th  March  1841. 


See  the  next  case. 
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HALL  V.  HUGONIN.  1845 : 

rfi  13th  Nov. 

1  HE  Plaintiff  Caroline,  the  wife  of  the  Plaintiff  Wil*     ' ' 

luiai  JZaU,  being  entitled  to  a  moiety  of  6,029/.  19$.  lid,  ^^^'^  inaction. 

stock,  in  reversion  expectant  on  the  decease  of  Af.  O.  iNterestT^ 

Edgar,  the  latter,  in  consideration  of  770  /.  paid  to  him  Married  woman. 

by  W.  Hall,  assigned  his  life-interest  in  that  moiety,  to  ^""^^^^  '"*'' 

Caroline  Hall,  to  the  intent  that  snch  life-interest  might  [ 

merge  and  be  extinguished  in  the  immediate  reversion,  ^  married  wo- 

mail   who  wAft 
mod  that  such  reversion  might  be,  thereby,  reduced  into  entitled  to  a 

possession.  trust-fund  in 

reversion,  hav- 

The  bill,  which  was  filed  against  the  trustees  of  the  InfereTtawlmS 
stocky  charged  that,  under  the  indenture  of  assignment,  to  her,  the 
Edgar's  life-interest  in  one  moiety  of  the  trust-fund  was    ^  "J!^  ordered 
merged  and  become  extinguished  in,  and  had  coalesced  transferred  to 
with  the  reversion  vested  in  the  Plaintiff  Caroline  Hall;  her  husband, 
and  that  she  and  her  husband,  or  the  latter  alone  in  ""^^  consenting, 
her  right,  were  absolutely  entitled  thereto  in  the  same 
manner  and  to  the  same  extent  as  if  the  tenant  for  life 
thereof  were  then  dead.    The  bill  prayed  that  the  trus- 
tees might  be  ordered  to  transfer  2,614^  16«.  ll\d. 
(being  one  moiety  of  the  stock)  to  fVm.  HalL 

The  trustees  submitted  to  act  as  the  Court  should 
direct. 

Mr.  Bethell  and  Mr.  Oliver,  for  the  Plaintiffs,  said 
that,  by  the  assignment,  Mrs.  HaWs  interest  had  be- 
come an  interest  in  possession ;  and  that,  she  consent- 
ing, the  trustees  were  bound  to  transfer  one  moiety  of 
the  fund  to  her  husband.   Bean  v.  Sykes  (a) ;  Lachion 

(fl)  Ante,  p.  593. 
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1845.  v.  Adams  (b);  Wilson  v.  Oldham  (c)\  and  Doswell  y. 


Hall 

HUOONIK. 


Earle  (d). 

Mr.  Holt  and  Mr.  Hendall,  for  the  Defendants : 

In  Doswell  y.  Earle,  the  wife  had  consented  to  the 
legacy  being  paid  to  her  husband  at  the  time  when  it 
was  paid^  and  had  acquiesced  in  the  payment  for  nine 
years  after  his  death ;  and  yet,  even  under  those  cir- 
cumstances, Sir  Wm.  Grant  reserved  his  judgment 
Pickard  v.  Roberts  (e)  is  precisely  in  point.  [The  Vice' 
Chancellor: — There  the  life-interest  was  vested  in  the 
husband,  and  the  reversion  in  the  wife ;  and  the  object 
of  the  parties  was  to  obtain,  through  the  intervention  of 
the  Court,  a  union  of  the  two  interests,  which,  if  it  had 
pre-existed,  might  have  sanctioned  the  application.]  In 
Story  V.  Yongeif),  a  case  very  similar  to  the  present, 
the  Master  of  the  Bolls  thought  the  point  too  important 
to  be  decided  on  petition ;  notwithstanding  lAichton  v. 
Adams,  and  Wilson  v.  Oldham,  were  cited.  [The  Vice- 
Chancellor: — That  case  seems  to  me  to  be  materially 
different  from  the  present :  for,  there,  the  life-interest 
was  vested  in  the  husband  and  wife ;  here  it  is  vested 
in  the  wife  alone.]     Breton  v.  Lord  Clifden  (g). 

Mr.  Rendall: 

It  is  well  established  that  a  husband  cannot  assign 
his  wife's  reversionary  cAo^c  in  action;  and,  therefore, 
the  Court  cannot  grant  the  relief  asked  by  this  bill; 
for,  there  being  no  such  thing  as  merger  in  the  con- 
templation of  a  court  of  equity,  the  interest  of  the  wife 


(b)  Ante,  p.  594. 

(c)  Ante,  p.  594. 

{d)  12  Ves.  473.  See 
also  6  Jarman's  Precedents 
in  Conveyancing,  1st  edit.)  p. 


236,  and  3rd  edit.,  p.  397. 
(e)  3  Madd.  384. 
(/)  7  Beav.  91. 
{g)  I  Sim.  &  Stu.  363. 
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remains  reversionary,  notwithstanding  the  life-interest  1845. 

has  been  assigned  to  her.     In  fact,  the  assignment  is      ^        ^        ' 
nothing  more  than  a  device  to  enable  the  husband  to  -Hall 

deprive  his  wife  of  her  right  by  survivorship ;  that  is,  to       Hogok  v 
do  indirectly  what  he  cannot  do  directly;  which  neither 
law  nor  equity  permits.     A  court  of  equity  considers 
married  women  as  objects  of  its  especial  protection ;  con- 
sequently, to  adopt  the  language  of  Sir  Jno.  Leach  in 
Pickard  v.  Roberis,  it  will  never  lend  itself  as  an  instru- 
ment to  enable  the  husband  to  acquire  a  right  in  his 
wife's  personal  property,  which  he  can  by  no  means 
acquire  at  law.     Besides,  the  wife,  on  becoming  disco- 
verte,  might  disclaim  the  assignment  to  her,  as  being  in 
the  nature  of  a  damnosa  hisreditas :  Shep.  Touch,  by 
Preston,  p.  286 ;  2  Black.  Comment,  p.  293 ;  and  Co. 
litt.  3.  a. ;  where  Lord  Coke  says  :  ^'  A  feme  covert  is  of 
capacity  to  purchase  of  others  without  the  consent  of 
her  husband ;  but  her  husband  may  disagree  thereto, 
and  divest  the  whole  estate ;  but,  if  he  neither  agree  nor 
disagree,  the  purchase  is  good :  but,  after  his  death, 
albeit  her  husband  agreed  thereunto,  yet  she  may,  with- 
out any  cause  to  be  alleged,  waive  the  same :  and  so 
may  her  heires  also,  if  after  the  decease  of  her  hus- 
band, she  herself  agreed  not  thereunto."    Batt  v.  Cuth- 
bertson  (A). 

The    Vice-chancellor,    without    hearing    the 
reply : 

I  shall  determine  the  question  in  this  case  by  steps. 

Suppose  that  a  testator  were  to  give  any  species  of 
equitable  interest  in  personalty,  to  a  married  woman, 
and,  on  her  death,  to  her  husband,  and  that  the  husband 

{h)  4  Dru.  &  War.  392. 
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Hall 

V. 
HOGONIK. 


and  wife  were  to  file  a  bill  praying  that  the  fand  might 
be  transferred  to  the  husband  or  to  his  nominee,  and  that 
the  Court  were  to  take  the  wife's  consent;  would  it  be 
competent  for  her,  after  her  husband's  death,  to  torn 
round  and  say  that  she  never  accepted  the  bequest,  and, 
therefore,  the  transfer  was  void  ?  Would  not  the  Court, 
in  such  a  case,  consider  the  matter  as  transacted? 
I  mean  to  put  a  case  where  there  is  no  evidence  of 
acceptance  by  the  wife,  except  the  proceeding  in 
Court. 


If,  in  such  a  case,  the  Court  wouM  consider  the  mat- 
ter as  transacted,  as  I  consider  it  would,  then  we  have 
to  consider  whether,  if  a  life  interest  in  a  cAase  in  action 
is  given  to  a  married  woman,  and  the  husband  and  wife 
want  to  deal  with  the  fund,  could  not  the  consent  of  the 
wife  be  taken  in  Court  ? 


Next,  suppose  that  a  father  gives  a  sum  of  stock  to 
a  trustee  for  his  daughter,  Elizabethf  for  life,  remainder 
to  his  daughter  Mary,  a  married  woman,  absolutely;  and 
that,  immediately  after  his  death,  Elizabeth  assigns  her 
life-interest  to  Maty ;  are  not,  by  that  mere  act,  both  the 
life-interest  of  her  sister  and  her  own  interest  in  remain- 
der, vested  in  her?  I  do  not  put  it  as  a  case  of  merger: 
but  I  ask  whether  the  married  daughter  has  not  both 
the  interests;  that  is,  the  life-interest  of  her  sister  and 
also  her  own  absolute  interest  in  remainder  ?  If  then 
she  has  the  whole  interest,  is  it  not  an  interest  with 
which  she  is  as  capable  of  dealing,  in  this  Court,  as  if 
it  had  been  originally  given  to  her  absolutely?  It 
seems  to  me  that  it  is:  and,  therefore,  when  the  husband 
applies,  to  the  Court,  to  have  the  fund  transferred,  and 
his  wife  consents,  the  trustees  will  be  entirely  safe  in 
making  the  transfer ;  because,  where  a  married  woman 


CASES   IN   CHANCERY. 


609 


is  entitled  to  the  whole  interest  in  a  fund,  whether  given 
to  her  originally  or  composed  of  a  life*interest  assigned 
to  her  and  of  the  interest  in  reversion  given  to  her,  she 
may  file  a  bill  to  have  a  settlement  made  on  her ;  but, 
if  she  consents,  in  Court,  to  a  transfer  of  the  fund 
being  made,  either  to  her  husband  or  to  his  assignee,  she 
waives  all  right  to  a  settlement  out  of  the  aggregate 
interest. 


1846. 
Hall 

V, 
HCJOOVIN. 


My  opinion  is,  that  it  is  convenient  that  such  should 
be  the  doctrine  of  this  Court,  and  that,  consistently  with 
principle,  what  is  asked  by  this  bill,  may  be  done. 

The  consent  of  Mrs.  Hall  was  then  taken. 


STURGIS  V.  PALEY. 

JLN  this  case  the  Vice-Chancellor  ruled  that,  where  a 
petition  to  confirm  a  Master's  report,  and  a  counter- 
petition  for  a  reference  back  to  the  Master  to  review  his 
report,  come  on  to  be  heard ;  the  latter,  being  in  the 
nature  of  exceptions,  is  to  be  heard  first. 

Mr.  James  Parker  and  Mr.  Daniel,  for  the  petition. 
Mr,  Cooper  and  Mr.  Borers,  for  the  counter-petition. 


1845: 
2nd  June. 

i V 

Practice, 
Petition. 


Where  a  peti- 
tion to  confirm 
a  report,  and  a 
counter- peti- 
tion for  a  re- 
ference back, 
come  on  to  be 
heard,  the  latter 
is  to  be  heard 
first. 
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6th  June. 


Receiver. 

Nerv  Orders. 

Practice. 


The  direction, 
in  an  order  ap- 
pointing  a  re- 
ceiver, that  he 
shall  manage  as 
well  as  set  and 
let  the  estate, 
authorizes  him 
to  propose 
to  the  Mastery 
from  time  to 
time,  to  make 
ordinary  repairs 
to  the  buildings 
on  the  estate. 


THORNHILL  t;.  THORNHILL. 
On  the  hearing  of  a  petition  in  this  cause^ 

Mr.  Bethell  said  that  the  Master  to  whom  the  cause 
was  referred^  was  of  opinion  that  the  direction  that  a 
receiver  of  a  landed  estate  shaU  manage  as  well  as  set 
and  let  it  {a),  did  not  authorize  the  receiver  to  propose, 
to  the  Mastery  from  time  to  time,  to  make  ordinary  re- 
pairs to  the  buildings  on  the  estate. 

The  Vice-chancellor  : 

So  long  ago  as  the  year  1838, 1  held  that  the  direction 
to  manage,  did  authorize  the  receiver  to  propose  to  the 
Mastery  from  time  to  time,  to  make  ordinary  repairs ; 
and,  therefore,  I  consider  that  a  special  direction  for 
that  purpose,  is  unnecessary  in  the  present  case. 


(a)  See    64th  general  order  of  April,   1828,   Beavan's 
Ord.  25. 
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THE  ATTORNEY-GENERAL  v.  THE  EARL  OF         1845: 
MANSFIELD.  Ex  parte  THE  WARDENS  AND       6th  June. 
GOVERNORS  OF  HIGHGATE  FREE  GRAM-  "^ 

MAR  SCHOOL*.  VAarUy. 

rjy  ,  ,  A  scheme  re- 

1  HE  petition  prayed  the  Court  to  approve  of  and  lating  to'a  cha- 

give  directions  for  carrying  into  effect  a  scheme,  which  "'7' -hich  had 
mul  been  submitted  to  the  Attorney-general  and  sane-  mitted  to  the 
tioned  by  him  subject  to  the  question  whether  or  not  Master  but  had 
the  Court  would  authorize  the  investment  of  any  part  of  j^    ^^  Atlor- 
the  charity  monies  in  the  purchase  of  real  estates.     The  ney-general^  di- 

scheme  embraced  a  variety  of  objects,  particularly  the  ^ected  to  be 

•^  "^  ,  ^  earned  into 

sale  of  a  part  of  the  real  estates  of  the  charity^  the  ap<-  effect. 

plication  of  part  of  the  purchase-money  to  discharge  a  — ; — 

mortgage  on  another  portion  of  the  estates^  and  the  \q^^\^^  ^q  ^ 

investment  of  the  residue,  together  with  other  monies  free-school 

belonging  to  the  charity,  (but  which  did  not  appear  to  ^2^^^^^^^ 

have  been  given  to  it  by  will,)  in  the  purchase  of  other  ^^^^  ordered  to 

lands  which  were  convenient  for  enlarging  the  school  be  invested  in 

and  other  buildings  belonging  to  the  charity.  DurDose  of 

erecUng  addi- 
The  school  was  founded  under  the  authority  of  letters  tional  buildings, 

patent,  granted  by  Queen  EUzabeth,  which  contained  a  J^f  fhe^^'-^u  f 
license  to  hold  lands  to  a  greater  extent  than  those  pro-  the  charity, 
posed  to  be  purchased   together  with   those  already 
belonging  to  it. 

Mr.  Bethell  and  Mr.  Godfrey  appeared  for  the  peti- 
tioners. 


*  Ex  relatione.    See  a  report  of  the  hearing  of  the  suit,  in 
a  Ru88.  501. 
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Attorhey- 

GSNSRAL 

Earl  of 
Mahsfield. 


Mr.  Wrajfy  for  the  Attorney-general,  said  that  he  did 
not  desire  to  offer  any  opposition  to  the  petition ;  but 
wished,  merely,  to  submit  to  the  consideration  of  the 
Court,  whether  it  could  authorize  the  proposed  pur- 
chase: and  he  cited  The  Attorney-general  v.  Day{a\ 
Vaughan  v.  Farrer  (b),  and  The  Attorney-general  v.  fVil- 
son{c)y  in  order  to  shew  that  the  Court  had  considered 
it  to  be  contrary  to  the  policy  of  the  Mortmain  Acts 
and  to  the  practice  of  the  Court,  to  allow  money  belong- 
ing to  a  charity  to  be  invested  in  land,  even  for  the 
purpose  of  enlarging  the  charity. 


The  Vice- Chancellor  considered  that  this  was  not  an 
application,  simply,  for  the  investment  of  money  in  land 
for  the  benefit  of  the  charity;  but  that  it  embraced  a 
variety  of  objects,  one  of  which  was  the  proposed  in- 
vestment, which  was  deemed  by  the  trustees  to  be 
beneficial  to  the  charity,  and  had  not  been  disapproved 
of  by  the  Attorney-general:  and  he  made  an  order 
adopting  the  scheme  and  directing  it  to  be  carried  into 
effect,  without  any  reference  to  the  Master,  except  to 
inquire  whether  a  good  title  could  be  made  to  the  lands 
proposed  to  be  purchased  *. 

*  The  scheme  had  not  been  submitted  to  the  Master,  but 
had  been  approved  of  by  the  Attomey-generd  i  the  petition, 
however,  and  especially  that  part  of  it  which  related  to  the 
scheme,  was  supported  by  affidavits,  which  were  carefully 
read  to  the  Court. 


(fl)  1  Vez.  318.  (b)  8  Vez.  182.  (c)  a  Keen,  680. 
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SMITH  V.  GROVES.  1845? 

The   23rd  Order  of  August  1841,  directs  that  the      ,9^      ""^'  , 
Plaintiff  shall  be  at  liberty  to  serve  a  Defendant^  against      j^^^o  orders, 
whom  no  direct  relief  is  prayed,  with  a  copy  of  the  bill        Practice. 
omitting  the  interrogating  part ;  and  that  such  bill,  as  jj^^  Jraver  that 
against  such  party,  shall  not  pray  a  subpcena  to  appear  a  Defendant,  00 
and  answer,  but  shall  pray  that  such  party,  upon  being  °^^^  served 
served  with  a  copy  of  the  bill,  may  be  bound  by  all  the  the  bill,  may  be 

proceedings  in  the  cause.  bound  by  the 

proceedings  in 

The  clerk  of  records  and  writs  having  objected  that  jjj^^  beTnserted 
the  prayer  that  the  Defendant,  upon  being  served  with  a  in  the  prayer  of 
copy  of  the  bill,  might  be  bound,  &c.,  ought  to  have  process. 
been  inserted  in  the  prayer  of  process,  and  not,  as  it  was 
in  this  case,  at  the  commencement  of  the  prayer  of  the 
bill. 

Mr.  Tennant  mentioned  the  objection  to  the  Court, 
and  said  that  the  Lord  Chancellor  was  reported  to 
have  so  decided  in  Gibson  v.  Haines  (a). 

The  Vice-Chancellor,  after  referring  to  the  case  cited, 
said  that  the  Lord  Chancellor  had  decided,  not  that  the 
words  in  question  must  be  inserted  in  the  prayer  of  pro- 
cess, but  only  that  it  would  be  more  convenient  to  insert 
them  there ;  and  that  he  should  make  no  order  on  the 
subject. 

1  Hare,  317. 
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»^45;  MACKERELL  v.  FISHER, 

gth  June. 

Practice.  jM.OTION,by  the  Plaintiff  in  an  injunction  cause,  that 

Defendant,  the  answer  of  the  Defendant  Fisher,  might  be  taken  off 

j^ll^gj.    *  the  file  for  irregularity,  on  the  ground  that  he  had  filed 

it  after  he  had  been  served  with  an  order  to  amend.   The 

A  Defendant       order  was  served  on  the  24th  of  May,  and  the  answer 
may  put  m  his  ....  ,  '' 

answer,  not-       ^^s  filed  on  the  30th. 

withstanding  an 

hM^bcin^m'S      M^-  ^'^^''^  ^"^   ^^'  ^*'"^'  ^^"^  ^^^  Plaintiff,  said 
upon  him.  that  they  had  ascertained,  firom  the  clerks  of  records 

and  writs,  that  an  order  to  amend,  if  served,  prevented 
the  Defendant  from  putting  in  his  answer ;  and,  con- 
sequently, that  the  dictum  attributed  to  His  Honor  in 
Livingstone  v.  Coote  (a),  could  not  be  supported :  that  the 
requisition,  in  the  second  General  Order  of  9th  May  1839, 
that  an  order  to  amend  the  bill  in  an  injunction  cause 
(which  this  was),  should  contain  an  undertaking,  by  the 
Plaintiff,  to  amend  within  a  week  after  the  date  of  the 
order,  and,  in  default,  that  the  order  should  become 
void,  would  have  been  superfluous  if  the  order  had  not 
been  an  obstacle  to  the  Defendant's  filing  his  answer 
and  moving  to  dissolve  the  injunction :  that  there  would 
be  great  inconvenience  in  allowing  a  Defendant  to  file 
his  answer  pending  an  order  to  amend ;  for  the  Plain- 
tiff might  amend  either  by  praying  that  the  Defendant, 
on  being  served  with  a  copy  of  the  bill,  might  be  bound 
by  the  proceedings  in  the  cause,  or  by  striking  out 
charges  of  fraud  or  other  misconduct.    They  referred  to 

(a)  AntCf  Vol.  9,  page  468. 
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Wyatt'8  Pract.  Reg.  p.  67,  and  to  Price  v.  Webb  (6), 
from  which,  they  said,  it  was  to  be  inferred  that,  if  the 
order  to  amend,  in  that  case,  had  been  served,  it  would 
have  prevented  the  Defendant  from  demurring,  and, 
consequently,  from  answering. 

Mr.  James  Parker  appeared  for  the  Defendant. 

The  Vice-Chancellor  : 

I  do  not  want  to  hear  counsel  in  opposition  to  the 
motion. 

I  perfectly  well  recollect  expressing  the  opinion 
stated  in  the  report  of  Livingstone  v.  Cooke ;  and  I  con- 
sider that  it  is  manifestly  right. 

The  order  to  amend  operates  against  the  Plaintiff: 
bat  how  can  it  operate  against  the  Defendant,  who  has 
no  security  that  the  Plaintiff  will  ever  act  upon  it  ? 

Motion  refused  with  costs. 


606 
Mackersll 

V. 
FiSHSR. 


(b)  2  Hare,  511 
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1845:  JONES  V.  GEDDES. 

22 — ^,JIL      On  the   19th  of  May  1843,  Archibald  Leslie,  who 

Heritable  bond,    then  carried  on  the  business  of  a  provision  merchant,  in 

Jurisdiction.      London,  in  co-partnership  with  William  Smith,  being 

Bankrupt.'      seised  in  fee  of  a  freehold  estate,  called  Belnageith,  in 

the  sherifldom  of  Ehin  in  Scotland,  granted  a  heritable 

Chan  er  ^fl*  ^^"^  ^"^  disposition  in  security  to  the  Defendants, 
jurisdiction  to  Arthur  Geddes  of  Craven-street,  Middlesex,  J.  F.  Atlee, 
grant  an  injunc-  ^j^g  younger,  of  Hawick,  Roxburghshire,  Charles  John- 
of  the  assignees  *^^  ^^  Bivfield,  Berks,  and  S.  Hacker  of  Toioer^treet, 
of  a  bankrupt,  London,  whereby,  after  reciting  that,  by  the  marriage 
obiree^undeTa  ^^"^'*^^'*'  entered  into  between  Leslie  and  Eleanor,  the 
heritable  bond,  daughter  of  •/.  JP.  Atlee,  dated  the  7th  of  July  1823, 
executed  by  the  ^^/^^  settled  10,000  Z.  on  his  daughter,  which  sum  was, 
his  bankruptcy  ^Y  ^^^  contract,  vested  in  certain  persons  therein  named, 
from  proceeding  in  trust  for  the  ends,  uses  and  purposes  therein  set 
m  the  court  of  ^^^.^j^ .  ^^j  ^^^^^  ^^^  ^j^^  subsequently,  Atlee  lent 
session  m  Scot'  *  .  . 

land,  to  obtain      Leslie  6,000  Z. ;  for  which  Leslie  granted  Atlee  his  per- 

paymentofhis  gonal  bond,  which  the  latter  cancelled  on  the  1st  of 
real  estate  in  March  1834,  on  the  express  condition,  however,  that 
Scot/and  be-  Leslie,  when  he  was  possessed  of  sufficient  means, 
longing  to  the  g^Q^ij  g^^^ig  ^^^  rqOOI.  upon  the  children  of  his  mar- 
bankrupt  at  the  .  .  ,  Ti  J 
date  of  the           riage  with  Eleanor  Atlee,  in  such  manner  as  she  might 

bond,  and  direct :  that,  Leslie,  some  time  since,  in  consequence  of 

with  the  deb^  •  ^^^  father's  death,  succeeded  to  the  estate  of  Belnageith, 

but  it  will  not  and,  having  it  then  in  his  power  to  fulfil  the  obligations 

exercise  that  ^^^^  ^^j^j.  ^     j^j^^  ^^  ^^^^  ^j^^^^   j^^  cancelled  the 

jurisdiction,  '*  ,       ,   ^ 

the  circum-  ^^ond  for  6,000/.,  and,  having  been  called   on,  by  his 

stances  of  the       said   spouse  and  by  the  trustees  under  their  marriage 
case  render  its  *       x   ^      j  y  .  •         i  .        ,       i 

interference  contract,  to  do  so  by  grantmg  the  now  statmg  bond 

unadvisable.         and  disposition  in  security  :  Leslie,  in  consideration  of 

the  6,000/.  lent  to  him   by  Atlee,  and  in  implement 
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iin  when  the  bond  i845. 

.  bound   himself,  his  ' 

0   said   principal  sum         Jo  mm 
^  younger,  Johnson  and        p 
inder  the  marriage  con- 
survivor  of  them  or  their 
-t  for  the  uses  and  purposes 
iitioned  in  the  marriage  con- 
turtinmas  then  next,  with  legal 
I'ir  and   their  foresaid  s  further 
arc  payment  of  the  said  sums  of 
ijy  sold,  alienated,  and  disponed,  to 
:iem  and  their  foresaids,  heritably,  but 
iiys  in  manner  therein  mentioned,  the 
^  of  lielnageith  aforesaid,  and  that  in  real 
tor  payment,  to  the  obligees  and  their 
:  the  foresaid  sums  of  money,  principal  and 
=  11  which   lands,  Leslie  bound  and  obliged 
lis  heirs  and   successors^  upon  his  own  ex- 
iiily  and  lawfully  to  infeft  and  seise  the  obligees 
•  ir  foresaids,  to  be  held  in  manner  therein  spe- 
And  the  said  bond  and  disposition  in  security, 
lined  obligation  to  infeft,  assignation  to  the  rents, 
:1s  and  duties  of  the  said  lands  and  others,  and  writs 
■  i  titles  of  the  same ;  a  clause  of  redemption ;  a  power 
t  sale ;  a  precept  of  sasine,  and  sundry  other  clauses. 

By  Tirtge  of  the  bond  and  the  precept  of  sasine 
therein  contained,  the  obligees  were  infeft  and  seised  of 
the  lands  therein  described,  as  a  security  for  the  5,000/. 
and  interest,  conformably  to  an  instrument  of  sasine  in 
Aeir  iavoar,  dated  the  29th  of  May  1843,  and  recorded 
in  the  general  register  of  sasines  at  Edinburgh  on  the 
9nA  of  June  following. 
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1845.  On  the  7th  of  September  1843,  Messrs.  Leslie  ^ 

Smith  were  found  bankrupts,  and  the  Plaintiflb  were 
chosen  their  assignees ;  and,  on  the  16th  of  November 
1843,  a  certificate  of  their  appointment  to  be  such 
assignees,  under  the  seal  of  the  Court  of  Bankruptcy, 
was  registered  and  recorded  in  the  new  general  register 
of  sasines  for  Scotland, 

The  bill,  to  which  Mr.  and  Mrs.  Leslie  aixd  their 
children  were  made  Co-defendants  with  the  obligees  and 
trustees  (after  stating  as  above),  alleged  that  the  joint- 
estate  of  the  bankrupts,  was  greatly  inadequate  to  meet 
their  joint  debts  and  liabilities :  that  the  personal  bond 
for  5,000/.  stated  to  have  been  cancelled  (if  such  bond 
ever  existed)  was  wholly  irrespective  of  the  marriage 
contract  between  Mr.  and  Mrs.  Leslie^  and  was  ex- 
ecuted long  after  the  marriage  had  been  solemnized: 
that  it  was  not  the  fact  that,  on  the  cancellation  of  that 
bond,  it  was  made  a  condition  or  agreed  that  Leslie, 
whenever  he  was  possessed  of  sufficient  means,  should 
settle  5,000/.  upon  the  children  of  his  marriage  with 
JE.  Atlee  as  she  might  direct ;  but,  on  the  contrary,  the 
statement,  in  the  heritable  bond,  that  such  a  condition 
was  made  on  the  cancellation  of  the  personal  bond,  was 
invented  and  inserted  in  the  former,  for  the  purpose  of 
giving  a  colour  and  an  appearance  that  the  latter  was 
granted  for  valuable  consideration:  that  the  personal 
bond,  if  it  ever  existed,  was  cancelled,  by  Atlee,  in 
order  to  extinguish  the  debt  thereby  secured,  and  with- 
out any  such  condition  as  before  mentioned  :  that  Leslie 
never  had,  since  the  1st  of  March  1834,  sufficient 
means  to  settle  5,000/.  upon  his  children,  but  had 
been,  ever  since  that  day,  in  insolvent  circumstances, 
and,  cU  the  date  of  the  heritable  bond,  he  was  in  contem- 
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plation  and  expectation  of  becoming  bankrupt :  that  he 
was  never  required,  either  by  his  wife  or  by  the  trustees 
of  their  marriage  contract,  to  settle  the  5,000  /.  on  the 
children  of  his  marriage ;  but,  on  the  contrary,  he,  him- 
self, first  proposed,  to  his  wife  and  the  trustees,  to  ex- 
ecute the  heritable  bond ;  and  that  it  was  made  volun^ 
tarily  and  toithout  any  valuable  consideration^  and  whilst 
be  was  in  insolvent  circumstances  and  in  contemplation 
of  his  bapkruptcy,  which  occurred  in  September  follow- 
ing; and  that  it  was  fraudulent  and  void,  by  the  law  of 
Scotland  as  well  as  the  law  of  England^  against  the 
Plaintiffs. 


1845. 


V 

JOMES 

Geddes. 


The  bill  next  stated  several  facts  as  evidence  that 
Leslie  was  insolvent  in  May  1843,  and  then  alleged 
that  the  obligees  under  the  heritable  bond,  were  pro- 
ceeding, by  virtue  of  it,  to  procure  a  sale  of  the  here- 
ditaments called  Belnageith,  and  that  they  had  caused 
a  summons  of  ranking  and  sale  to  issue  out  of  the  Court 
of  Session  in  Scotland,  at  their  suit,  in  order  to  prove 
their  alleged  debt  and  to  have  those  hereditaments 
sold  for  payment  of  it  and  of  other  debts  of  Leslie : 
that  the  Plaintiffs  were  advised  that  they  could  not 
proceed,  effectively,  in  the  Court  of  Session,  to  oppose 
the  said  proceedings  of  the  obligees,  unless,  by  pro- 
ceeding in  the  Court  of  Chancery  in  England,  they 
caused  the  heritable  bond  and  the  instrument  of  sasine 
of  the  29th  of  May  1843  to  be  declared  fraudulent  and 
void ;  and  that  A.  Geddes  and  J.  F.  Falconer  the  younger, 
two  of  the  obligees,  were  resident,  one  in  Belgium  and 
the  other  in  Scotland  *. 


*  In  the  argument  on  the  motion  after  mentioned,  Rucker 
was  said  to  be  the  only  one  of  the  obligees  who  was  within 
the  jurisdiction. 
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declared  to  be  fraudulent  and  void  as  against  the  Plain- 
tiffs and  the  other  creditors  of  Lef/ie;  and  that  the 
Geddeb  obligees  might  be  decreed  to  deliver  it  up,  together 
with  the  instrument  of  sasine,  to  the  Plaintiffs,  to  be 
cancelled,  and  to  release  the  Belnageith  estate,  to  the 
Plaintiffs,  free  from  all  claims  and  demands  in  respect 
thereof;  and  that  they  might  be  restrained  from  proceed- 
ing with  the  summons  of  ranking  and  sale  in  the  Court 
of  Session,  and  from  instituting  or  prosecuting  any  suit, 
action,  process  or  proceeding  in  Englandy  Scotland  or 
elsewhere,  for  the  recovery  of  the  monies  secured  by 
the  bond  or  for  the  sale  of  the  estate. 

The  Plaintiffs  now  moved,  on  the  bill  supported  by 
affidavits,  for  the  injunction  against  Johnson  and  Mucker. 

One  of  the  affidavits  stated  that  the  proceeding  by 
ranking  and  sale,  was  an  administrative  proceeding  for 
the  benefit  of  all  the  creditors  of  the  debtor,  including 
those  who  had  not  as  well  as  those  who  had  charges 
and  incumbrances  on  the  lands  which  were  the  subject 
of  the  ranking  and  sale,  and  personal  as  well  as  real 
creditors  *. 

Mr.  Bethell  and  Mr.  Shapter,  in  support  of  the  mo- 
tion, said  that,  as  the  Bankrupt  Acts  6  Geo.  4,  c  16, 
s.  64,  and  1  8c  2  Will.  4,  c.  56,  ss.  26  &  27,  had  vested  all 
the  real  estates  of  the  bankrupt,  both  in  England  and  in 
Scotland^  in  the  assignees,  the  estate  in  Scotland  must 
be  administered  and  distributed   in  England;   and  all 

*  It  is  presumed  that,  <<  the  ranking,"  is  thai  part  of  the 
proceeding  by  which  the  creditors  who  come  in  under  the 
summons,  are  classed  according  to  their  priorities. 
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questions  between  the  assignees  and  other  persons  re- 
lating to  the  estate,  must  be  determined  in  England; 
and,  consequently,  no  process  of  any  other  country 
against  the  bankrupt's  property  could  be  allowed  to 
proceed  :  that  the  Court  of  Chancery  in  England  was 
fully  competent  to  decide  as  to  the  validity  of  the  bond 
upon  which  the  proceedings  in  the  Court  of  Session 
were  founded  ;  and,  if  it  should  turn  out  that  the  obligees 
had  an  actual,  bondjide  security  on  the  property,  their 
rights  would  not  be  prejudiced  by  the  injunction; 
whereas,  if  the  proceedings  in  the  Court  of  Session  were 
allowed  to  proceed,  the  creditors  of  the  bankrupt  who 
had  proved  their  debts  in  England^  would  be  wholly 
deprived  of  their  rights:  Silly,  Wor8wick(a)\  Selkrig 
V.  Davis  (b) ;  Bunbury  v.  Bunbury  (c) ;  Ex  parte  Pol- 
larded). 


1845. 


Jokes 
Geddes. 


Mr.  James  Parker  and  Mr.  Colviltf  in  opposition  to 
the  motion,  said  that,  notwithstanding  the  estate  had 
vested  in  the  assignees  under  the  Act  of  Will.  4,  it  had 
vested  in  them  subject  to  the  incumbrances  upon  it; 
and  that  it  was  the  duty  of  the  assignees  to  ascertain 
the  rights  and  interests  of  all  the  persons  who  had  claims 
upon  it,  in  order  that  the  clear  interest  which  the  bank- 
rupt had  in  it  might  appear :  that,  the  estate  being  in 
Scotland  and  the  bond  being  a  Scotch  bond,  the  rights 
and  interests  of  the  incumbrancers  could  not  be  ascer- 
tained effectively,  except  in  the  courts  of  Scotland :  that 
the  question  as  to  the  validity  of  the  bond,  could  be  de- 
termined as  satisfactorily  in  Scotland  as  in  England; 
for  a  bond  given  in  contemplation  of  bankruptcy,  was 


(a)  1  Hen.  Blackst.  665. 
{b)  2  Rose,  291. 
(c)  1  Beav.  318. 


(d)  3  Mont.  &  Ayr.  340, 
and  4  Deac.  27. 
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void  by  the  laws  of  both  countries :  that  the  present 
suit  could  not  proceed  beyond  the  injunction;  for  all 
the  obligees,  except  Rucker,  were  out  of  the  jurisdiction: 
that  the  question  was  not  merely  a  question  between 
the  assignees  and  the  Defendants,  the  obUgees,  but  be- 
tween them  and  all  the  other  persons  who  held  securities 
on  the  estate ;  and,  if  the  Defendants  were  restrained 
from  proceeding  with  their  summons  of  ranking  and 
sale,  the  other  persons  who  had  claims  on  the  estate, 
might  pursue  their  remedies  and  divide  the  proceeds  of 
the  estate  amongst  themselves,  to  the  exclusion  of  the 
Defendants :  besides  which,  this  Court  could  not  grant 
complete  relief;  for  it  could  not  vacate  the  record  of 
sasine:  that  Sill  v.  Warswick  and  Selkrig  v.  Davis 
did  not  apply;  for  those  cases  decided,  merely,  that 
claims  on  the  personal  estate  of  a  bankrupt  should  not 
be  prosecuted  abroad,  and  that,  after  the  bankruptcy, 
no  rights  could  be  obtained  against  the  assignees,  by 
means  of  a  foreign  suit :  that,  in  Pollard's  case,  the  in- 
cumbrancer went  in  under  the^/So^,  and  submitted  to 
the  jurisdiction  in  bankruptcy,  which  the  Defendants  in 
this  case  had  not  done ;  but  they  were  claiming,  against 
the  assignees,  by  virtue  of  a  lien  created  prior  to  the 
bankruptcy. 


Mr.  Bethell,  in  reply,said  that,  under  the  Acts  of  G  Geo. 
4,  and  1  &  2  Will.  4,  2Ljiat  in  bankruptcy  had  the  same 
ubiquity  of  operation  as  to  a  bankrupt's  real  estate,  as 
a  commission  of  bankruptcy  had,  as  to  his  personal  pro- 
perty, before  those  Acts  were  passed,  and  that  all  the 
persons  claiming  to  participate  in  the  bankrupt's  pro- 
perty, must  resort  to  the  forum  of  the  domicile  of  the 
assignees,  in  order  to  have  their  rights  determined 
under  the  authority  of  those  Acts ;  consequently  this 
Court  would  not  permit  a  rival  proceeding,  as  the  pro- 
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ceeding  sought  to  be  restrained  was  (its  object  being, 
not  to  recover  possession  of  the  estate,  but  to  administer 
it  amongst  the  creditor)  to  go  on  in  another  country : 
that  the  Defendants  had  only  a  lien  on  the  estate,  and 
were,  in  reality,  nothing  more  than  judgment  creditors 
of  the  bankrupt;  but  the  effect  of  a  judgment  was  not 
to  withdraw  the  estate  from  the  jurisdiction  in  bank- 
ruptcy. 

The  Vice-Chancbllor: 

The  only  thing  that  occurred  to  me  as  creating  a 
difficulty  in  this  case,  was  the  question  how  far,  under 
the  language  of  the  statute,  the  estate  in  question  may 
be  said  to  have  become  the  estate  of  the  assignees. 


1845. 


J0NR8 

V. 

Gkddes. 


If  the  nature  and  effect  of  the  law  of  Scotland  is 
such  as  to  give  the  estate  to  the  obligees  under  the 
heritable  bond,  it  cannot  be  the  estate  of  two  persons 
at  once.  But  the  only  effect,  as  I  understand,  is  to 
make  the  estate  of  the  bankrupt  liable  to  pay  certain 
creditors.  If  that  be  so,  then  the  estate  is  the  estate  of 
the  bankrupt,  subject  only  to  that  liability.  If  the 
question  were  whose  estate  it  is ;  that  is  not  a  question 
which  this  Court  can  determine.  The  commissioners 
themselves  cannot  determine  it.  This  case  occurred  to 
me  in  the  couree  of  the  argument.  Suppose  that  a  testa- 
tor were  to  devise  in  this  form :  *'  In  case  B.  shall  become 
bankrupt,  and,  at  that  time,  any  debt  shall  be  due  from 
him  to  A.,  1  devise  my  estate  to  A.;  but,  if  nothing  shall 
be  then  due  from  B.  to  A,,  I  devise  the  estate  to  B.*'  It 
is  quite  plain  that,  if  B.  became  a  bankrupt,  and  A. 
took  possession  of  the  estate,  alleging  that  he  was  a 
creditor  of  B.,  the  right  to  the  estate  could  not  be  de- 
termined by  the  commissioners,  but  must  be  determined 
by  the  law  of  the  land. 
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It  6eem8  to  me  that  the  real  nature  of  the  Scotch 
law  is  to  give^  to  creditors  who  bear  a  given  character, 
a  right  of  payment  out  of  the  estate  of  the  bankrupt, 
and  that,  under  the  words  of  the  statute,  if  the  estate 
was  the  bankrupt's,  it  has  passed  to  the  assignees; 
and,  though  it  was  real  estate,  subject  to  certain  claims 
that  might  be  made  against  it  by  persons  in  the  cha- 
racter of  creditors,  yet  it  is  given  to  the  assignees  pre- 
cisely in  the  same  way  as  the  personal  estate  of  the 
bankrupt  would  have  belonged  to  them  prior  to  the 
statute  of  Geo.  4.  The  consequence,  therefore,  is  that 
the  administration  of  that  estate  in  common  with  all 
the  other  property  of  the  bankrupt,  belongs  to  the 
assignees  under  the^a^. 


But,  in  a  case  where  certain  persons  claiming  to  be 
obligees  under  a  bond  in  Scotland,  aver  that,  thereby, 
they  have  rights  given  to  them  by  the  Scotch  law,  if 
there  is  any  dispute  about  that,  the  dispute  must  be  de- 
termined according  to  the  Scotch  law ;  and  the  general 
administration  of  the  estate  will  proceed,  with  respect  to 
that  part  of  the  estate,  according  to  the  rights  which  the 
Scotch  law  gives.  Therefore,  on  the  whole,  I  think 
that  this  is  a  case  in  which  the  Court  ought  to  interfere 
by  injunction. 

The  fact  that  all  the  obligees  except  one,  are  out  of 
the  jurisdiction,  appears  to  me  to  be  quite  immaterial. 

Injunction  granted  as  against  the  Defendant  Rucher. 


The  Defendant,  having  it  in  contemplation  to  appeal 
to  the  Lord  Chancellor  from  the  above  decision,  laid 
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the  following  case  before  a  learned  advocate  at  the 
Scotch  bar:  ''  In  order  that  the  true  effect  of  a  Scotch 
heritable  security,  and  the  nature  of  the  estate  or  in- 
terest and  real  rights  which  a  creditor  duly  infeft  on 
such  a  security,  acquires  in  the  lands  comprised  in  it, 
and  the  remedies  by  which  he  is  entitled  to  enforce  and 
give  effect  to  such  interest  and  rights,  and  the  degree 
wherein,  if  at  all,  such  interest,  rights  and  remedies  are 
affected  by  the  bankruptcy  of  the  debtor,  might  be  cor- 
rectly represented  to  the  Court  of  Chancery." 

The  case  stated  that  Leslie,  being  seised  of  the  Bel- 
ganeith  estate,  executed  the  heritable  bond  and  disposi- 
tion in  security  before  mentioned  ;  in  virtue  of  which  the 
obligees  were  duly  infefted  and  seised  in  the  lands  com- 
prised therein,  for  securing  the  5,000  /.,  by  instrument  of 
sasine  dated  and  recorded  as  before  mentioned :  that, 
at  the  date  of  that  security,  Leslie  was  a  trader  in  Xon- 
don  and  afterwards  became  bankrupt:  that,  after  his 
bankruptcy,  the  obligees  and  other  persons  who  held 
prior  heritable  securities  on  the  Belganeith  estate,  en- 
tered, in  terms  of  the  powers  contained  in  their  bonds, 
into  the  possession  of  the  estate,  and  had  drawn  the 
rents  through  a  factor  named  by  them  all :  that,  on  the 
1st  of  November  1844,  Messrs.  Geddes^  AtUe,  Johnson, 
^  Rucher,  commenced,  before  the  Lords  of  Session  in 
Edinburgh,  an  action  of  ranking  and  sale  against  Zef//e, 
his  assignees  and  the  persons  claiming  prior  securities 
on  the  estate,  and  caused  the  summons  before  men- 
tioned to  be  issued  :  that,  subsequently,  the  bill  in  this 
cause  was  filed,  by  the  assignees^  to  have  the  heritable 
security  declared  fraudulent  and  void,  and  to  restrain 
Messrs.  Geddes,  Atlee,  Johnson  4r  Rucher  from  proceed- 
ing, in  Scotland,  to  enforce  the  sale  of  the  estate  and 
their  security :  that  the  proceeding  in  this  Court  was 
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resisted  by  the  latter  gentlemen,  as  being  unnecessary ; 
inasmuch  as  the  validity  or  invalidity  of  the  bond  might 
be  tried  in  the  action  of  ranking  and  sale :  that  it  had 
been  suggested,  on  the  part  of  the  assignees,  that, 
under  the  English  Bankrupt  Acts,  6  Qeo.  4,  c.  16, 
8.  64,  and  1  8c  2  AVill.  4,  c.  66,  ss.  26,  27,  all  the 
real  estate  vested  in  the  bankrupt  at  the  date  of  the 
fiat,  vested  in  his  assignees,  and  that  the  creditor 
under  a  heritable  security,  acquired,  by  virtue  of  it,  no 
actual  estate  or  interest  in  the  land  prior  or  adverse  to 
the  interest  of  the  assignees,  but,  merely,  a  claim  to  be 
paid  his  debt  out  of  the  proceeds  of  the  estate  when 
sold  by  the  assignees ;  which  he  was  not  entitled  to 
prosecute  otherwise  than  by  coming  in  under  the  ^fiat 
and  establishing  his  debt  before  the  commissioner :  that 
Geddes,  Atlee,  Johnson  Sf  Backer,  on  the  other  hand, 
contended  that,  by  virtue  of  their  bond  and  the  sasine 
recorded  upon  it  in  their  favour,  they  acquired  an  actual 
estate  and  interest  in  the  property  comprised  in  the 
bond,  subject  only  to  the  prior  charges  affecting  it,  and, 
as  incidental  to  that  estate  and  interest,  certain  rights 
and  remedies,  against  the  land,  which  they  were  entitled 
to  enforce  and  pursue  notwithstanding  the  bankruptcy 
of  their  debtor ;  and  that  such  estate  and  interest  was, 
necessarily,  prior  to  that  of  the  assignees,  who  could 
take  only  what  was  vested  in  the  bankrupt  at  the  date 
of  the^^ 


The  opinion  of  the  learned  advocate  was  then  re- 
quested upon  the  following  questions: — Whether  a 
creditor  duly  infeft  on  a  heritable  bond  similar  to  that 
of  the  19th  of  May  1843,  had  any  and  what  estate  or 
interest  in  or  power  over  the  lands  therein  comprised ; 
and  whether,  in  the  event  of  the  debtor's  bankruptcy, 
such  estate,  interest  or  power,  and  the  rights  incidental 
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thereto^  were  not  preferable  to  the  right  of  the  trustee  1^45* 

or  assignee  under  the  sequestration  or  fiat  in  bank- 
ruptcy ? 


What  rights  and  remedies  the  creditor  had  for  en- 
forcing such  security;  and  whether  the  same  were,  in 
any  and  what  manner^  affected  in  case  of  the  debtor's 
bankruptcy? 

Andy  in  particular,  in  case  of  the  debtor's  bank- 
ruptcy before  any  proceeding  had  been  taken  by  the 
bond-creditor  to  enforce  his  security,  whether  the  assig- 
nees could  prevent  or  interfere  with  the  creditor's  sell- 
ing the  estate  under  the  power  of  sale,  or  proceeding  to 
a  judicial  sale  by  means  of  a  process  of  ranking  and 
sale  commenced  after  the  bankruptcy  ? 

The  opinion  was,  in  substance,  that  a  creditor  dulj^ 
infeft  under  a  heritable  bond  similar  to  that  referred  to, 
bad  a  real  estate,  feudal  right  and  interest  in  the  lands 
comprised  in  it,  preferable  to  the  estate,  interest  or 
power  of  a  trustee  for  the  debtor  under  a  sequestration 
according  to  the  Scotch  law,  and  to  the  title  of  an  as- 
signee under  a  fiat  in  bankruptcy  under  the  English 
law :  that  he  might  enter  into  possession  of  the  lands 
embraced  in  his  security,  let  them,  and  receive  and  en- 
force payment  of  the  rents  \  and  that  his  rights  were 
not  affected  by  the  bankruptcy  or  sequestration  of  the 
debtor,  except  so  far  as  some  of  his  special  reme- 
dies were  partially  limited  by  the  2  &  3  Vict.  c.  41,  (for 
regulating  the  sequestration  of  bankrupts'  estates  in 
Scotlandy)  s.  95  :  and,  in  particular,  that,  in  case  of  the 
debtor's  bankruptcy  even  before  any  proceeding  had 
been  taken,  by  the  heritable  creditor,  to  enforce  his 
security,  neither  the  trustee  under  a  Scotch  sequestra- 
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could  interfere  with  the  heritable  creditor's  right  to  sell 
the  lands  under  the  power  of  sale  contained  in  his  bond» 
Gkd*  £8  ^^  ^^  bring  them  to  sale  by  a  process  of  ranking  and 
sale;  but  the  heritable  creditor  might  exercise  either 
of  those  rights,  even  after  bankruptcy  or  sequestration : 
and  that,  at  all  events,  a  ranking  and  sale  was  compe- 
tent to  a  heritable  creditor,  although  instituted  after 
bankruptcy  or  sequestration,  provided  it  was  com- 
menced before  any  judicial  sale  had  been  instituted  at 
the  instance  of  the  trustee  under  the  sequestration  (see 
sect.  93  of  the  last-mentioned  Act).  Lastly,  that  the 
prc^ss  of  ranking  and  sale  then  pending,  was  a  com- 
petent and  legal  proceeding,  and  could  not  be  resisted 
or  obstructed  by  a  trustee  under  a  Scotch  sequestration: 
and  the  learned  advocate  added  that  he  could  not  see 
how  it  could  be  maintained  that  the  assignees  under  an 
^nglish  bankruptcy,  could  have  more  right  or  greater 
power,  against  the  heritable  creditor,  than  belonged  to  a 
trustee  under  a  Scotch  sequestration. 


The  appeal-motion  was  argued,  before  Lord  Lynd- 
hurst,  C,  by  Mr.  James  Parker  and  Mr.  Roundell 
Palmer,  for  the  Defendant ;  and, 

Mr,  Sxoanston  and  Mr.  Shapter,  for  the  Plaintiffs. 

His  Lordship,  after  he  had  resigned  the  Great  Seal, 
delivered  his  judgment  in  writing,  of  which  the  follow- 
ing is  a  copy : 

The  Lord  Chancellor: 
The  assignees  in  this  case,  are  entitled  to  the  estate, 


V. 
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subject  to  the  rights  of  the  persons  holding  heritable  1845. 

securities^  and,   among  others,   to   the   rights  of  the  " 

Defendants  in  this  suit.     They  stand,  in  this  respect,  Jones 

precisely  in  the  same  situation  as  the  bankrupt,  whom 
they  represent.  Their  claims  may  be  enforced  against 
the  estate  in  the  hands  of  the  assignees,  in  the  same 
manner  as  if  it  still  continued  in  the  bankrupt;  the 
only  difference  being  that,  by  the  bankruptcy,  the 
assignees  have  become  owners  of  the  estate  instead  of 
the  bankrupt,  and  will  be  entitled,  when  the  estate  is 
sold  under  the  process  of  ranking  and  sale,  to  the  sur- 
plus after  payment  of  the  charges  upon  it,  instead  of 
the  bankrupt.  Under  this  process,  the  validity  of  the 
bond,  if  contested,  may  be  tried  and  decided  ;  and  the 
facts  relied  upon  by  the  assignees,  would  be  equally 
available  to  defeat  the  claim  in  the  Court  of  Session  as 
in  this  Court. 

But  still,  as  the  parties  reside  here,  the  Court  of 
Chancery  has  jurisdiction  to  try  and  decide  the  question 
of  frauds  and,  if  established^  to  order  the  instrument  to 
be  delivered  up  to  be  cancelled;  and  it  may  entertain  the 
suit  although  the  proceeding  by  ranking  and  sale  has 
already  been  commenced  in  the  Court  of  Session. 

The  question  for  consideration  in  these  cases,  is,  by 
what  course  of  proceeding  would  justice,  under  all  the 
circumstances,  be  most  advantageously  administered  ? 

Now  it  is  said,  and,  I  think,  truly,  that  the  mode  of 
investigation  in  this  Court,  is  more  effectual  for  the  dis- 
covery of  fraud  than  in  the  Courts  of  Scotland;  and, 
further,  that  this  Court  can  order  the  fraudulent  instru- 
ment to  be  delivered  up  to  be  cancelled  ;  which  cannot, 

uu2 
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1845.  it  appears,  be  done  in  the  proceeding  now  pending  in 

the  Court  of  Session  *• 


Jones 

V. 

Geddes. 


In  this  view  of  the  case,  it  would  seem  proper  that 
the  injunction  should  be  sustained  ;  and,  if  it  were  cer- 
tain that  the  fraud  would  be  estabUshed,  there  would, 
as  it  strikes  me,  be  no  inconvenience  in  this  course  of 
proceeding.  But  as  this,  possibly,  may  not  be  the 
case,  it  will  be  proper  to  consider  what  will  be  the 
effect  of  restraining  the  parties  from  proceeding  in  Scot 
land  J  should  the  validity  of  the  bond,  in  the  result  of  the 
suit  here,  be  established. 

The  obligees  will  have  been  materially  prejudiced  as 
to  their  remedy  against  the  estate.  Other  heritable 
creditors  might,  and,  according  to  the  usual  course, 
would  be  substituted,  in  the  ranking  and  sale,  for  these 
Defendants,  who  would  be  considered  as  having  with- 
drawn, and  the  proceedings  would  be  carried  on  by 
them.  In  the  result,  the  property  would  be  sold  under 
the  order  of  tne  Court  of  Session ;  and,  after  paying  the 
creditors  who  were  parties  to  that  process,  the  surplus 
would  be  handed  over  to  the  assignees.  Such  appears, 
by  the  affidavits,  to  be  the  usual  course ;  and  it  cannot 
safely  be  assumed  that  the  Court  of  Session  would, 
under  the  circumstances  of  this  case,  depart  from  its 
ordinary  rules. 

It  is  suggested,  indeed,  that  the  Court  of  Session 

*  It  seems  that,  after  the  original  motion  had  been  dis- 
posed of,  affidavits  as  to  the  course  of  proceeding  in  the 
Court  of  Session,  were  procured  and  read  on  the  hearing  of 
the  appeal -motion. 


Jones 
v. 
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might,  in  consequence  of  the  injunction^  order  the  pro-  1845. 

ceedings  to  be  suspended  till  the  decision  of  the  suit  in 

this  Court.     But  that  is  very  improbable;   because  it 

would  be  unjust  to  the  other  creditors  whose  titles  are        Geddes. 

unimpeached,  to  delay  them  in  enforcing   their  just 

rights,  until  the  decision  of  a  cause  with  which  they 

have  no  concern.     It  is  the   more  unlikely  that  the 

Court  of  Session  would  do  this,  when  it  is  considered 

that  the  proceedings  in  that  Court,  were  prior,  in  point 

of  time,  to  the  institution  of  the  suit  here. 

But,  even  supposing  that  the  Court  of  Session  should 
suspend  the  proceedings  in  order  to  await  the  decision 
of  this  Court  and  that  the  bond  should  be  established, 
that  decision  would  not  be  final.  The  validity  of  the 
instrument  might  still  be  questioned  by  the  parties  to 
the  process  of  ranking  and  sale  in  Scotland. 

Upon  the  whole  then,  after  weighing  the  conve- 
niences and  inconveniences  of  the  different  courses  to 
be  adopted,  1  think  it  is  not  advisable  to  interfere  with 
the  proceedings  in  the  Court  of  Session,  and  that  the 
injunction  ought,  therefore,  to  be  dissolved. 
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,845  :  WARBURTON  v.  SANDYS. 

^^^  ;^""^'-      John  ABERNETHY,  surgeon,  by  his  will  dated 

Trustees.        the  17th  of  January  1829,  after  directing  that  all  his 

Appointment  of  debts,  funeral  and  testamentary  charges  should  be  paid 

"Cooler  ^^       ^^^  satisfied,  and  after  making  certain  specific  and  pe- 

Vendor  and  pur-  cuniary  bequests  to  his  wife,  Anne  Abemethy,  gave,  de- 

cf^^er.  ^jggj  ^jjj  bequeathed  all  his  freehold,  copyhold  and 

leasehold   estates,   and   all  his   money,   securities   for 

Testator  devised  money,  and  all  other  his  estate  and  eflfects  except  what 
10"?^^'?^^  he  had  thereinbefore  given  to  his  wife,  to  the  Plaintiffs 
and  Z).,  and         J.  Warbarton,  James  BourdiUon  and    Chas.  Lawrence^ 

their  heirs,  on      ^^^  to  S.  Arbouin,  their  heirs,  executors,  administra- 

certain  trusts 

which  required    tors  and  assigns,  upon  trust  that  they,  or  the  survivors 

the  legal  estate    or  survivor  of  them,  or  the  heirs,  executors  or  admi- 
to  be  vested  in 
them,  and  gave 

a  power  of  sale  to  them  or  the  survivors  or  survivor  of  them 
or  the  heirs  of  the  survivor,  and  declared  that  their  or  his 
receipts  or  receipt  should  be  a  good  discharge  to  the  purchaser, 
and,  if  any  of  them  should  die  or  decline  to  act,  that  it  should  be 
lavoful  and  he  thereby  willed  and  directed  that  the  survivors  of  them, 
should,  immediately  or  within  two  months  afterwards,  by  any  deed, 
nominate  some  fit  person  to  be  a  trustee  in  his  place.  D.  died  ; 
and  A,  and  B,  by  one  deed,  and  C,  by  another  (both  of  which 
were  executed  more  than  two  lunar  months,  but  less  than  two 
calendar  months  after  D.'s  death)  nominated  a  new  trustee,  but 
did  not  convey  the  legal  estate  to  him.  A.j  B,,  C  and  the  new 
trustee,  agreed  to  sell  the  estates  to  Jl/.,  who  objected  to  com- 
plete his  purchase,  first,  because  the  appointment  of  the  new  trus- 
tee had  not  been  made  within  two  lunar  months,  secondly,  be- 
cause it  had  not  been  made  by  one,  single  deed,  and  lastly,  because 
the  power  of  sale  was  suspended  during  the  vacancy  in  the  trust. 

The  Court  overruled  the  objections;  but  held  that  the  new 
trustee  had  not  been  duly  appointed,  because  no  conveyance  had 
been  executed  to  him ;  notwithstanding  which,  that  A,,  B ,  and  C. 
could  make  a  good  title  and  give  an  effectual  discharge  for  the 
purchase-money. 

The  Court  held  also  that  the  new  trustee,  though  not  duly  ap- 
pointed, might  join  with  A.y  B.  and  C,  in  a  suit  for  a  specific  per- 
formance. 
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nistrators  of  such  survivor,  should  permit  and  suffer  or 
authorize  and  empower  his  said  wife,  Anne  AbemetAy, 
to  have,  receive  and  take  the  rents,  issues,  profits,  di- 
vidends or  annual  proceeds  thereof,  for  and  during  the 
term  of  her  natural  life,  so  long  as  she  should  continue 
his  widow,  to  and  for  her  own  absolute  use  and  benefit; 
and,  afler  her  decease  or  second  marriage,  in  trust  for 
his  sons  who  should  attain  twenfy-one  and  for  his 
daughters  who  should  attain  that  age  or  marry,  as 
tenants  in  common  *.  And  he  declared  that  it  should 
be  lawful  for  his  trustees,  or  the  survivors  or  survivor  of 
them,  or  the  heirs,  executors,  administrators  or  assigns 
of  such  survivor,  with  the  consent  of  his  wife  during  her 
widowhood,  or,  after  her  decease  or  second  marriage, 
by  their  or  his  own  authority,  to  sell  all  or  any  part  of 
his  freehold,  copyhold  or  leasehold  estates,  and  that 
they  should  invest  the  money  to  be  produced  thereby  in 
the  usual  securities,  and  stand  possessed  thereof  upon 
the  same  trusts  as  were  thereinbefore  declared  con- 
cerning the  said  hereditaments  and  premises  until  the 
sale,  or  as  near  thereto  as  the  nature  of  the  property 
would  permit:  and  that  it  should  be  lawful  for  his 
trustees,  or  the  survivors  or  survivor  of  them,  his  heirs, 
executors,  administrators  or  assigns,  at  the  request  of 
his  wife  at  any  time  during  her  widowhood,  by  demise, 
mortgage,  sale  or  other  disposition  of  all  or  any  part  of 
the  same  hereditaments  and  premises,  or  out  of  the 
rents  and  profits  thereof,  or  by  sale  of  a  competent  part 
of  the  stocks  or  funds  which  might  be  standing  in  their 
names  upon  the  trusts  aforesaid,  or,  by  all  or  any  of  the 
said  ways  or  means,  or  otherwise,  as  they  or  the  sur- 
vivors or  survivor  of  them,  or  the  heirs,  executors,  admi- 


1845^ 
Warburtov 

V. 

Sakdts. 


*  The  words  of  limitation  to  the  children  (if  any  there 
were)  were  omitted  in  the  brief* 
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nistrators  or  assigns  of  such  survivor  should  think  rea- 
sonable,  to  raise  2,000  /•  for  the  advancement  of  each 
of  his  children,  and,  from  and  after  the  decease  or  second 
marriage  of  his  wife,  and  during  the  minority  of  any  of 
his  children,  to  apply  a  competent  part  of  the  rents, 
profits,  dividends  or  annual  produce  of  the  portions  to 
which  any  of  them  might,  for  the  time  being,  be  en- 
titled in  expectancy  under  the  trusts  of  his  will,  for 
their  maintenance  and  education,  and  to  accumulate  the 
residue  thereof  for  their  benefit  The  will  then  contained 
a  clause  enabling  the  testator's  wife,  during  her  widow- 
hood, and  the  trustees  or  the  survivors,  &c.,  after  her  de- 
cease or  second  marriage,  to  lease  the  estates  for  twenty- 
one  years;  which  was  followed  by  a  clause  declaring  that 
the  receipts  of  the  trustees,  or  the  survivors  or  survivor 
of  them,  or  the  heirs,  executors,  administrators  or  as- 
signs of  such  survivor,  should,  from  time  to  time,  be  a 
good  and  sufficient  dischai^e  to  the  purchaser  and  pur- 
chasers of  any  part  of  the  testator's  freehold,  copyhold 
or  leasehold  estates,  for  so  much  of  the  purchase-money 
as  should  therein  be  acknowleded  to  be  received :  after 
which  came  the  proviso  on  which  the  question  in  the 
cause  arose : 


"  Provided  always,  and  my  mind  and  will  is  that,  if 
either  of  them,  the  said  J.  Warburton,  S.  Arbouin,  J  as. 
Bourdillon^  and  Chas.  Lawrence,  the  trustees  herein- 
before named,  shall  happen  to  depart  this  life,  or  refuse, 
neglect,  decline  or  become  incapable  of  acting  in  the 
trusts  hereby  in  them  reposed,  then  and  in  every  such 
case,  it  shall  and  may  be  lawful,  and  I  do  hereby  will 
and  direct  that  the  survivors  or  survivor  of  them,  or 
others  or  other  of  them,  as  the  case  may  be,  do  and 
shall  immediately,  or  unthin  two  months  after  any  such 
trustee  dying,  or  refusing,  neglecting,  declining  or  be- 
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coining  incapable  of  acting  in  the  trusts  hereby  in  him 
or  them  reposed,  by  any  deed  or  toriting  under  his  or 
their  hand  and  seal  or  hands  and  seals,  to  e  attested 
by  two  or  more  credible  witnesses,  nominate  some  other 
fit  and  proper  person  or  persons  to  be  a  trustee  or  trus- 
tees in  the  place  and  stead  of  the  person  or  persons  so 
dyings  refusing,  neglecting,  declining,  or  becoming  in- 
capable to  act  in  the  execution  of  the  trusts  hereby  in 
him  or  them  reposed ;  which  new  trustee  or  trustees  to 
be  so  nominated  and  appointed,  shaU  have  the  same 
power  and  authority  in  the  said  trust  premises,  and  in 
the  execution  of  the  trusts  therein  contained,  as  they, 
the  said  J.  fVarburton,  S.  Arbouin,  Jas.  Bourdillan, 
and  Chas.  Lawrence,  or  either  of  them,  would  have  had 
or  been  entitled  to,  in  case  they  had  been  living  or  had 
continued  to  act  or  been  capable  of  acting  in  the  exe< 
cutton  of  the  trusts  hereby  in  them  reposed :''  and  the 
testator  appointed  them  to  be  the  executors  of  his  will. 


1845. 
— ., * 

Warburton 

V. 

Sandys. 


The  testator  died  in  April  1831,  and  in  the  following 
month  his  executors  proved  his  will 


A.  Arbouin  died  on  the  lOth  March  1843;  and  the 
bill  stated  that,  upon  his  decease,  the  Plaintiffs  War-- 
burton,  Bourdillon,  and  Lawrence,  as  the  surviving 
trustees  under  the  will,  made  and  executed  an  inden- 
ture, bearing  date  the  9th  of  May  1843,  between  them- 
selves of  the  one  part,  and  their  Co-plaintiff,  George  Bur^ 
rows,  of  the  other  part,  whereby,  after  reciting  the  will, 
the  death  of  the  testator,  and  the  probate  of  his  will, 
and  the  death  of  Arbouin,  and  redting,  as  the  facts 
were,  that  Warburton,  Bourdillon  and  Lawrence  were 
desirous  of  nominating  Burrows  to  be  a  trustee  for  the 
purposes  of  the  will  in  the  place  of  Arbouin,  and  that 
Burrows  tiad  agreed  to  accept  and  did  thereby  accept  the 


V. 

Sandys. 
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1845.  office  of  such  trustee,  as  he  did  thereby  acknowledge: 

*        "^        '     It  was  witnessed  that,  in  pursuance  of  such  desire  and 
Warburton    agreement  as  aforesaid,  and  in  consideration  of  the  pre- 
mises, and  in  exercise  of  the  power  for  that  purpose  then 
vested  in  Warburton,  Bourdillon  and  Lawrence  under 
the  will,  as  having  survived  Arbouitiy  and  of  every  other 
power,  &c.,  Warburton,  Bourdillon  and  Lawrence,  did, 
by  that  deed  or  writing  under  their  hands  and  seals, 
attested  by  the  two  credible  persons  whose  names  were 
intended  to  be  thereupon  indorsed  as  witnesses  to  the 
execution  thereof  by  each  of  them,  nominate  and  appoint 
Burrows  to  be  a  trustee  in  the  place  and  stead  of  Arbouin, 
for  all  the  purposes  for  which  ArbotUn  was  appointed  a 
trustee  by  the  will,  or  such  of  the  same  purposes  as 
were  then  subsisting  or  capable  of  taking  effect.    The 
bill  then  stated  that  the  execution  of  the  indenture  by 
Warburton,  Bourdillon  and  Lawrence  under  their  hands 
and  seals,  was  attested  as  stated  in  the  indenture  :  that 
Burrows,  ever  since  the  date  of  the  indenture,  had  been 
and  was  one  of  the  trustees  of  the  will,  and  had  acted 
and  continued   to  act  in  the  execution  of  the  trusts 
thereof:  that,  in  August  1844,  the  Plaintiffs,  witli  the 
consent  of  the  testator's  widow,  agreed,  in  writing,  to 
sell  part  of  the  testator's  freehold  estates  to  the  De- 
fendant; and,  afterwards,  caused  an  abstract  of  their 
title  thereto  to  be  delivered  to  him;   and  had  since 
requested  him  to  perform  his  contract;  but  he  had  de- 
clined so  to  do,  alleging  that  the  Plaintiffs  could  not 
make  a  good  title  to  the  premises  comprised  in  the  con* 
tmct,  because  the  power  of  Warburton,  Bourdillon  and 
Lawrence,  as  such  surviving  trustees  as  aforesaid,  to 
appoint  a  new  trustee  of  the  will  in  the  place  ofArbouin, 
terminated  at  the  end  of  two  lunar  months  after  Ar- 
bouin's  death,  and,  as  the  indenture  of  tlie  9th  of  May 
1B43  was  not  executed  until  after  the  expiration  of  such 
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two  lunar  months.  Burrows  did  not  become  a  tmstee  of  1845. 

the  will ;  and  also  because  the  testator  had,  by  his  will,  '  "^  ' 
required  such  vacancies  as  might  happen  in  the  trustees  w  akburtok 
thereby  originally  appointed,  to  be  supplied  within  the  ^ 
time  therein  limited ;  and  therefore  WarburUm,  Bour^ 
dillon  and  Lawrence ^  as  such  surviving  trustees  as 
aforesaid,  could  not,  alone,  afler  the  expiration  of  the 
period  in  the  will  in  that  behalf  expressed,  exercise  the 
power  of  sale  in  the  will  contained :  whereas  the  Plain- 
tiffs charged  that,  according  to  the  true  construction  of 
the  will,  the  period  of  two  months  therein  mentioned 
for  the  appointment  of  new  trustees,  ought  to  be  con- 
sidered as  meaning  two  calendar  months;  and  that, 
inasmuch  as  the  appointment  of  Burrows  to  be  such 
trustee  as  aforesaid,  was  made  and  executed  within  two 
calendar  months  after  the  death  of  Arbouin,  the  ex- 
ecution of  the  appointment  in  manner  aforesaid,  was  a 
full  and  valid  exercise  of  the  power  and  performance  of 
the  directions  in  the  will  in  that  behalf  contained ;  and 
that  Burrows  thereby  became  and  then  was  a  trustee  of 
the  will,  with  the  like  estate,  interest  and  powers  as,  by 
the  will,  were  given  and  conferred  upon  the  trustees 
therein  named  ;  and  that  the  Plaintiffs  were  able  to 
make  a  good  title,  and  well  and  effectually  to  convey 
the  premises  comprised  in  the  contract,  to  the  De* 
fendant.  The  Plaintiffs  further  chained  that  the  pro- 
viso in  the  will  as  to  the  appointment  of  new  trustees, 
was,  according  to  the  true  construction  thereof,  directory 
only  and  not  conditional,  and  that,  even  if  the  period  of 
time  therein  mentioned,  was  to  be  held  and  construed 
as  meaning  lunar  and  not  calendar  months,  yet  that  the 
surviving  trustees,  after  the  death  of  Arbouin,  were 
authorized  and  empowered  to  appoint  Burrows  to  be 
such  trustee  as  aforesaid,  notwithstanding  that  the 
period  of  two  months  had  expired  at  the  time  when  he 
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1845.  ^^  SO  appointed;  and  that,  even  if  it  should,  for  any 

reason,  be  held  that  the  appointment  of  Burrows  was 
open  to  doubt,  yet  that  the  power  of  sale  given  by  the 
will  to  the  trustees  therein  ndDned  or  the  survivors  or 
survivor  of  them,  could  and  might  be,  and  that  the 
same  had,  in  fact,  been  lawfully  and  validly  exercised 
by  Warburton^  Dourdillon  and  Lawrence  as  such  sur- 
viving trustees  as  aforesaid.  The  bill  further  allied 
that  the  Defendant  sometimes  pretended  that  the  ap 
pointment  of  the  9th  of  May  1843,  was  not  properly 
executed,  on  the  day  last  mentioned,  by  each  and 
all  of  the  Plaintiffs  last  named :  whereas  the  Plaintiffs 
charged  that,  on  the  said  9th  of  May,  the  indenture  of 
appointment  was  duly  executed  by  Warburton  and 
laawrence  in  London  \  and  that  Bourdillon  being,  on 
that  day,  in  Dublin,  did  then  and  there  duly  execute  a 
duplicate  of  it;  and  that,  on  the  13th  of  the  same 
month,  he  executed  the  indenture  which  had  been  ex- 
ecuted by  Warburton  and  Lawrence  as  aforesaid. 

The  bill  prayed  for  a  specific  performance  of  the  con- 
tract. 

The  Defendant  put  in  a  general  demurrer  to  it. 

Mr.  Bird  and  Mr.  Greening,  in  support  of  the  de- 
murrer, said  that  the  provision  in  the  will  as  to  the  time 
within  which  a  new  trustee  was  to  be  nominated,  must 
be  held  to  be  conditional  and  not  directory ;  for,  other- 
wise, it  would  be  useless,  and  the  power  to  appoint  new 
trustees,  must  be  read  either  as  if  the  words,  "  within 
two  months,"  were  struck  out  of  it,  or  as  if  the  testator 
had  added,  '*  or  at  any  other  time ;"  neither  of  which 
things  could  be  done  consistently  with  the  established 
rules  of  construction : 
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Secondly,  that,  in  all  legal  instruments,  the  word, 
''  month,''  was  taken  to  mean  a  lunar  month,  unless  the 
context  showed  that  a  calendar  month  was  intended  : 

Thirdly,  that,  if  the  provision  as  to  time  was  merely 
directory,  the  proper  means  had  not  been  adopted  for 
appointing  the  new  trustee;  for  the  appointment  was 
required  to  be  made  by  any  deed  or  writing,  which  meant 
one,  smgle  deed  or  writing ;  and  that,  though  a  power 
which  was  required  to  be  executed  by  one  deed,  might 
be  executed  by  more  than  one,  yet  they  must  refer  to 
each  other ;  but,  in  the  present  case,  neither  of  the  deeds 
referred  to  the  other :  Sugd.  on  Pow.,  6th  edit.,  pages 
290,  293  :  in  addition  to  which  the  deeds  did  not  vest 
the  legal  estate  in  Burroios,  as  they  ought  to  have  done, 
(for  there  could  be  no  doubt  that  the  legal  estate  in  fee 
was  vested  in  the  trustees  named  in  the  will,)  but  merely 
nominated  him  to  be  a  trustee:  Foley  v.  W6ntner(fl),  where 
Lord  Eldon,  C,  says,  ^'  The  appointments  of  trustees  are 
notliing,  and  the  persons  are  no  trustees  till  they  can 
join  in  all  the  acts  that  form  the  duty  of  the  trustees/' 
Wilkinson  v.  Parry  (b)  : 

Lastly,  that  the  three  surviving  trustees  alone,  could 
not  make  a  good  title  to  the  purchaser;  because,  during 
the  vacancy  in  the  trusteeship,  all  the  powers  given  by 
the  will  were  suspended. 

The  Vick-Chancellor  : 

The  testator  does  not  say  tliat  if  the  surviving  trus- 
tees do  not  exercise  the  power  of  appointing  a  new 
trustee,  they  shall  not  exercise  any  of  the  other  powers 
given  by  the  will ;  but  what  he  says  is  of  an  affirmative 

(a)  1  Jac.  &  Walk.  245,  see  348-  (*)  4  Ru«s.  27a. 


1845. 

Warburtov 

r. 

SA19DY8. 
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1 845.  nature.    The  question  then  is  whether  their  other  powers 

ft  M 

do  not  remain,   notwithstanding  they  have   failed  to 
exercise  that  particular  power. 


Warburton 

r. 

Sandys. 


Mr.  Bacon,  in  support  of  the  bill,  said  that  the  words 
used  by  the  testator  in  the  power  ofsale,  were,  "  it  shall 
and  may  be  lawful,  and  I  do  hereby  will  and  direct'' : 
which  were  neither  conditional  nor  imperative,  but 
merely  directory :  Doe  v.  Godwin  (c). 

Secondly,  that  the  intention  of  the  party  using  the 
word,  "  month,"  was  to  be  the  guide  in  determining 
whether  it  was  to  be  taken  to  mean  a  lunar  or  a  calendar 
month  :  Franco  v.  A  hares  (d) ;  Hipwell  v.  Knight  (e); 
2  £q.  Ab.  605,  pi.  38  :  and  that,  in  the  present  case,  it 
was  but  reasonable  to  suppose  that  the  testator  intended, 
by  it,  a  calendar  month,  which  was  its  ordinary  signifi- 
cation; and  if  so,  the  appointment  of  the  new  trustee 
had  been  made  in  due  time  : 

T 

Thirdly,  that  the  words  of  the  power  did  not  require 
the  appointment  of  a  new  trustee  to  be  made  by  a  single 
deed,  but  if  they  did,  that  either  of  the  deeds  that  had 
been  executed  was  a  good  appointment;  for  either  of 
them  shewed  what  the  intention  of  the  parties  was  : 

Lastly,  that  if  the  new  trustee  had  not  been  duly  ap- 
pointed, the  power  of  sale  might  be  exercised  by  the 
surviving  trustees ;  for  it  was  given  to  the  four  named  in 
the  will  and  to  the  survivors  of  them. 

Mr.  Oreening  replied. 

(c)  1  Dowl.  &  Ryl.  259.  (^)  1  Youn.  &  Col.,  Ex- 

(d)  3  Atk.  34a.  cheq.  C.  401. 


Wahburton 
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The  Vice-Chancellor  :  1845. 

The  testator  has  not  said  anything  about  the  ap- 
pointment of  a  new  trustee  being  made  by  one  deed  : 
be  merely  says,  "  by  any  deed  or  writing,"  and,  in  my  Sakdts 
opinion,  it  would  have  been  good  if  it  had  been  done  by 
twenty  deeds.  He  has  merely  pointed  out  the  nature  of 
the  instrument.  It  strikes  me  that,  in  substance,  there 
is  nothing  in  the  objection. 

My  opinion  also  is  that,  at  present,  no  new  trustee 
has  been  appointed;  for,  when  the  testator  used  the 
word,  ^'  nominate,"  he  did  not  mean  that  the  naming 
of  a  trustee  was  all  that  should  be  done.  It  is  pltun  to 
me  that,  unless  a  conveyance  was  executed  so  as  to 
give  the  person  named  a  joint  interest  with  the  other 
three,  no  trustee  was  nominated  within  the  meaninsr  of 
the  power.  The  testator  meant  that  the  person  to  be 
nominated  should  be  a  trustee  j  ust  as  the  others  were. 
If  he  had  been  nominated,  and  no  conveyance  had  been 
executed  to  him,  and  all  the  others  had  died,  how  was 
he  to  execute  any  trust  at  all ?  He  could  not  do  it;  for 
he  would  have  no  estate  at  all.  The  testator  clearly 
meant  that  he  should  be  nominated  so  as  to  become 
effectually  a  trustee. 

But,  although  the  surviving  trustees  have  not  named  a 
new  trustee  as  the  testator  wished,  still  I  think  that  they 
i-emain  trustees,  with  all  the  powers  and  duties  confided 
to  them  by  the  will ;  and  that,  when  the  four,  for  the 
sake  of  conformity,  ordered  the  estate  to  be  put  up  for 
sale,  it  was  competent  to  them  to  file  a  bill,  one  for  the 
sake  of  conformity,  and  the  others  in  point  of  substance; 
and,  if  a  receipt  is  given  by  the  three  trustees,  it  will  be 
a  good  discharge  to  the  purchaser. 
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Warburton 

Sandys. 


My  opinion  is  that  the  nomination  has  not  been  per- 
fected; for  the  mere  barren  operation  of  nominating  Dr. 
Burrows  did  not  make  him  a  trustee. 

Declare  that  the  surviving  trustees  have  the  legal 
estate  in  them,  and  can  make  a  good  title  and  give  a 
good  receipt  for  the  purchase-money. 


1845: 

1 1  th  June. 

,, f 


Evidence* 

Defendant, 

Witness. 


Although  relief 
is  prayed 
against  a  De« 
fendant,  he  may 
be  examined) 
as  a  witness,  by 
a  Co-defendant 
against  whom 
independent  re- 
lief is  prayed. 


ASHTON  V.  PARKER. 

rr  •  BEARD  having  purchased  an  estate  of  the  Plain- 
tiffsy  the  devisees  in  trust  of  6.  Ferns,  died  leaving  part 
of  the  purchase-money  unpaid.  The  object  of  the  bill 
was  to  obtain  payment  of  the  balance  out  of  his  assets, 
(for  which  purpose  his  personal  representative  was 
made  a  Defendant,)  and  also  to  establish  a  lien  for  it 
upon  the  estate,  which  he  had  mortgaged  to  the  De* 
fendant  Parker. 

In  the  course  of  the  suit,  Parker  examined  his  Co- 
defendant,  Beard's  personal  representative,  as  a  witness, 
in  support  of  the  case  made  by  his  answer,  namely,  that 
his  security  was  entitled  to  priority  over  the  lien. 

On  Mr.  Piggoti,  with  whom  was  Mr.  Stuart,  pro- 
posing to  read  the  Co-defendant's  evidence, 

Mr.  Bethell  and  Mr.  Bacon,  for  the  Plaintiffs,  ob- 
jected to  its  admissibility,  saying  that  the  Co-defendant 
was  cTn  accounting  party,  and  that  the  rule  was  that  a 
Defendant  could  not  read  the  depositions  of  a  Co- 
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defendant  against  whom  relief  was  prayed:    Dixon  v. 
Parker(ja). 

The  Vice-chancellor  : 

What  Lord  Hardwicke  meant  in  that  case,  was  that 
a  Defendant  shall  not  give  evidence  to  exonerate  him- 
self (irom  a  Hability.  In  this  case,  the  evidence  of  the 
Defendant  is  tendered,  not  for  that  purpose,  but  to 
prove  the  case  of  a  Co-defendant,  and,  tlierefore,  it  is 
receivable. 

Mr.  Laumdes,  Mr.  RoU,  and  Mr.  Hare,  were  the 
other  counsel  in  the  cause. 

{a)  2  Vez.  2ig.  See  DanieU's  Pract.  852,  Headlam*s 
edit. 
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1845. 
Ash TON 

V. 
PARKEa. 


PALMER  V.  HORTON. 

i  HIS  was  a  suit,  by  infants,  against  their  father  and 
other  persons. 

The  father  obtained  an  order,  which  was  made,  on  a 
motion  of  course,  on  the  authority  of  Bird  v.  Owen  (6), 
for  the  examination  of  the  next  friend  as  a  witness  in 
the  cause,  saving  just  exceptions. 

The  father's  object  in  applying  for  the  order  was,  in 
fact,  to  examine  the  next  friend  as  a  witness  on  a  refer- 
ence to  the  Master,  which  had  been  directed  at  his  in- 
stance, to  inquire  whether  the  suit  was  for  the  benefit  of 
the  Plaintiffs,  and  whether  the  next  friend  was  a  proper 

(6)  Mos.  318.    See  DanieU's  Pract.  848,  Headlam's  edit. 
Vol.  XIV.  xx 


1845: 
113rd  June. 

Nextjriend. 
Practice, 
Witness, 

An  order  for  the 
examination  of 
a  next  friend,  as 
a  witness,  if  ob- 
tained ex  parte, 
18  irr^ular;  aad, 
especially,  if  it 
be  made  pend- 
ing a  reference 
to  the  Master 
as  to  the  pro- 
priety of  the 
suit. 


034 


1845. 


Palmer 

V. 
HORTON. 
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person  to  be  the  next  friend  of  the  PlainUffs,  and,  if 
not,  to  appoint  a  new  one. 

Mr.  Stuart  and  Mr.  Rolt,  for  the  PlaintiflFs,  now 
moved  to  discharge  the  order,  on  the  ground  that  it  was 
irregular  to  obtain  such  an  order,  ex  parte:  Walker  y, 
Wingfield  (b) ;  Head  v.  Head  (c) ;  Armiter  v.  Swan- 
ton  (rf). 

Mr.  Bethell  and  Mr.  Bird^  for  the  Defendant,  the 
father  of  the  Plaintiffs,  relied  on  Bird  v.  Owen^  and 
added  that  the  reference  to  the  Master  as  to  the  pro- 
priety of  the  suit,  had  the  effect  of  staying  all  proceed- 
ings in  it. 

The  Vice-Chancellor  : 

The  order  was  made  on  the  authority  of  Bird  ?. 
Owen,  which  I,  certainly,  thought  right  at  the  time. 
The  subsequent  cases,  however,  shew  that  a  different 
practice  now  prevails. 

An  application  was  originally  made  that  the  bill  might 
be  taken  off  the  file :  upon  which  the  Court  made  an 
order  referring  it,  to  the  Master,  to  inquire  whether  the 
suit  was  for  the  benefit  of  the  infants,  and  whether  the 
next  friend  was  a  proper  person  to  conduct  the  suit  on 
their  behalf.  I  think  that  the  pendency  of  that  refer- 
ence ought  not  to  prevent  the  Plaintiffs  from  moving  to 
discharge  an  order  that  was  made  irregularly;  but  it  was 
a  good  reason  why  no  order  should  be  made,  as  of 
course,  for  the  examination  of  a  witness  in  the  cause. 


On  these  grounds  I  shall  discharge  the  order  for  the 


{If)  15  Ves.  178. 


(c)  3  Atk.  547.  (dj  Amb.  393. 
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examination  of  the  next  friend  ;  but,  as  it  was  made  on 
the  authority  of  Bird  r.  Owen,  I  shall  discharge  it  with- 
out costs. 
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1845. 
Palmsr 

HoRTOir. 


1845: 
24th  June. 

Constrvction, 

Deed, 

Children. 


GREEN  V.  BAILEY. 

J3Y  the  settlement  on  the  marriage  oi  T.A,  Green  with 
Elizabeth  Lamport,  the  trustees  were  directed  to  trans- 
fer a  sum  of  2,000  2.  on  the  decease  of  the  survivor  of 
the  husband  and  wife,  unto,  between  and  amongst :  *'  ail 
or  such  son  and  sons,  daughter  or  daughters  of  the  said 
T.  A,  Green  on  the  body  of  the  said  Elizabeth  Lam-  ^  settlement 
port  lawfully  to  be  begotten,  and  the  children  of  such  directed  the 

sons  or  daughters  in  case  any  of  them  shall  be  then  trustees,  imme- 

diately  after  the 
dead  leaving  lawful  issue,  in  such  parts,  shares  and  decease  of  the 

proportions^  and  at  such  time  or  times  and  in  such  survivor  of  the 
manner  as  the  said  T.  A.  Green  by  his  last  will  and  ^^f^^^J,  trans- 
testament  in  writing  or  by  any  other  writing  duly  ex-  fer  a  fund  unto 

eeuted  by  him  in  the  xsresence  of  two  or  more  wit-  ^"^  amongst  all 

and  every  the 
liesses,  shall  give,  direct,  limit  or  appoint  the  same  or  ^^^  ^nd  sons, 

any  part  thereof:  and,  for  want  of  such  gift,  direction,  daughter  and 
Ihhitation  or  appointment,  and  also  as  to  such  part  or  j,usban^*and 

parts  thereof  of  which  no   such  gift,  direction,  limit-  wife,  and  the 

children  of  such 
sou  and  sons^  daughter  and  daughters,  in  case  any  of  them  should 
be  dead  leaving  issue,  share  and  share  alike ;  but  the  child  or 
children  of  such  of  the  said  sons  and  dai^hters  as  should  be  then 
dead,  were  to  be  entitled  only  to  a  parent's  share;  and,  in  case 
there  should  be  no  child  or  children  of  the  husband  and  wife  living 
at  the  death  of  the  survivor  of  them,  then  in  trust  to  transfer  the 
ftind  to  the  survivor,  his  or  her  executors,  &c. 

There  were  three  children  of  the  marriage,  but  they  all  died 
before  either  of  their  parents :  two  of  them  left  children,  some 
of  whom  survived  both  their  grandfather  and  thdr  grandmother. 

Held  that  the  surviving  grandchildren  were  entitled  to  the  fund. 

X  X  2 
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1845.  ation  or  appointment  shall  be  made  as  aforesaid,  in 

*^  ^  '  trust  that  they  the  said  (trustees)  do  and  shall,  imme- 
^'^^^^  diately  after  the  death  of  the  survivor  of  them,  the  said 
P     *   ,  T.  A.  Green  and  Elizabeth  Lamport,  his  intended  wife, 

convey,  assign,  transfer,  pay  and  apply  the  said  2,000/. 
stocks  or  funds  and  securities  and  all  the  dividends  and 
interest  thereof,  unto,  between  or  amongst  all  and  every 
such  son  or  sons,  daughter  or  daughters  of  the  said 
T.  A.  Green  by  the  said  Elizabeth  his  intended  wife,  and 
the  children  of  such  son  and  sons,  daughter  and  daugh- 
ters in  case  any  of  them  shall  be  dead  leaving  lawful 
issue,  equally  to  be  divided  between  them,  share  and 
share  alike ;  but  t/ie  child  or  children  of  such  of  the  said 
sons  and  daughters  as  shall  then  happen  to  be  dead, 
shall  be  entitled  only  to  the  share  which  his,  her  or 
their  father  or  mother  would  have  been  entitled  to  if 
then  living,  equally  to  be  divided  amongst  such  chil- 
dren if  more  than  one,  and,  if  but  one,  then  wholly  to 
that  one  child :  and  in  case  there  shall  happen  to  be  no 
child  or  children  of  the  said  T.  A.  Green  by  the  said 
Elizabeth  his  intended  wife  living  at  the  death  of  either 
of  them  or  bom  in  due  time  after  the  death  of  the  said 
T.  A.  Green,  then  upon  trust  that  the  said  (trustees)  do 
and  shall  convey,  transfer,  assign,  apply  and  dispose  of 
all  the  said  2,000/.  stocks  and  funds  or  securities  and 
all  the  dividends  and  interest  thereof,  unto  the  survivor 
of  them  the  said  T.  A.Green  and  Elizabeth  his  intended 
wife,  his  or  her  executors,  administrators  or  assigns,  to 
or  for  his,  her  and  their  own  use  and  benefit/' 

There  were  three  children  of  the  marriage,  but  they 
all  died  in  the  lifetime  of  both  their  parents.  Two  of 
them  left  children,  some  of  whom  were  living  at  the 
death  of  Mr.  Green.  He  survived  his  wife,  but  did  not 
make  any  appointment  of  the  fund. 
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The  question  on  the  argument  of  a  demurrer,  was 
whether,  as  it  was  the  interest  of  the  Defendants  to 
contend,  the  fund  vested,  on  Mr.  Green's  death,  in  his 
executors  under  the  ultimate  trust  in  the  settlement,  or 
whether  his  surviving  grandchildren  were  entitled  to  it. 

Mr.  Bethell  and  Mr.  Stevens,  in  support  of  the 
demurrer : 

The  instrument  on  which  the  question  arises  is  a 
deed,  not  a  will. 

We  rely  on  the  ultimate  limitation :  "  in  case  there 
shall  happen  to  be  no  child  or  children  of  the  said 
T.A.  Green,  by  the  said  Elizabeth  his  intended  wife, 
living  at  the  death  of  either  of  them  or  bom  in  due 
time  after  the  death  of  the  said  T.  A,  Green**  In  order 
to  make  the  preceding  trust  take  effect,  there  must 
have  been,  at  the  least,  one  child  of  Mr.  and  Mrs.  Green 
living  at  the  death  of  the  survivor  of  them.  There  is 
not  the  slightest  ground  for  saying  that  it  was  intended 
to  take  effect  in  the  event  of  there  being  only  grand- 
children then  living.  The  object  of  that  trust  was  a 
class,  all  the  members  of  which  were  to  be  living  at  the 
death  of  the  survivor  of  Mr.  and  Mrs.  Green,  and 
one  of  them  at  the  least,  was  to  be  either  a  son  or  a 
daughter  of  Mr.  and  Mrs.  Green, 

The  Viob-Chancellor  : 

There  is,  I  admit,  a  slight  error  in  the  use  of  the 
word,  *  such,'  in  that  part  of  the  settlement  which  runs 
thus :  "  and  the  children  of  such  son  and  sons,  daugh- 
ter and  daughters  in  case  any  of  them  shall  be  dead 
leaving  lawful  issue ; "  because  the  son  and  sons  and 
daughter  and  daughters  before  spoken  of,  were  such  as 
should  be  living  at  the  decease  of  their  surviving  parent. 


1845. 
Green 

V. 

Bailev. 


GaiEv 

V. 
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1845.  It  seems  to  me  that,  in  point  of  terms,  the  language 

of  the  first  clause  is  quite  sufficient  to  give  the  trust- 
fund  to  the  grandchildren  in  the  event  of  all  the  chil- 
Bailey         ^^^^  being  dead.     I  admit  that  the  expression  is :  "in 
case  any  of  them  shall  be  dead ; "  but  yoo  cannot  say 
that  there  will  not  be  any  of  them  dead,  when  all  of 
them  are  dead.     I  admit  that  the  term,  "  any/*  might, 
first  of  all,  seem  to  imply,  "  some*'  and  not  all;  but 
that  is  not  the  necessary  meaning  of  the  word ;  and  I 
think  that  the  true  meaning  of  these  words,  is  to  give 
the  fund,  in  the  first  place,  to  the  children  living  at  the 
death  of  the  survivor ;  and,  if  there  were  some  children 
living  at  the  death  of  the  survivor,  and  some  had  pre- 
deceased leaving  issue  living  at  the  death  of  the  sur- 
vivor, that  then  the  children  who  were  living,  and  the 
children  of  those  children  who  were  dead,  would  take 
collectively.     But,  where  a  limitation  is  made  to  a  class 
to  consist  of  possible  children,  and,  in  a  certain  event, 
of  grandchildren,  it  is  not  the  less  a  good  gift  because  it 
may  happen  that  some  of  the  persons  designated  by  the 
testator,  by  possibility,  do  not  take  at  all  if  the  others 
take ;  and,  therefore,  1  think  that,  in  the  event  that  has 
happened,  it  was  a  good  limitation  to  the  grandchildren 
living  at  the  given  time. 

Here,  then,  there  is  a  complete  gift  to  them;  and 
then  the  only  question  that  remains,  is,  whether,  accord- 
ing to  a  fair  construction  of  the  instrument,  that  which 
is  a  gift  to  them  in  an  event  precisely  and  particularly 
denominated,  is  to  cease,  because  there  is  evidently  a 
blunder  in  the  subsequent  limitation  over.     I  think  not- 

Demurrer  overruled. 

Mr.  James  Parker  and  Mr.  James  appeared  for  the 
Plaintiffs. 
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CLARKE  V.  BICKERS.  ^^45: 

24th  June. 

By  an  indenture  dated  the  1st  of  April  1825,  and        ^ 

^  '  Covenants. 

made  between  the  Plaintiff  of  the  one  part,  and  the  De-     Partnership. 

fendaut  W.  Mote  and  J.  Appleford,  therein  described  . 

as  of  Uitle  Warner-street,  in  the  county  of  Middlesex,  demised  to  J. 
pawnbrokers,  of  the  other  part,  the  Plaintiff,  in  consi-  and  B.,  who 

deration  of  the  rents  and  covenants  thereinafter  reserved  ^^^^  co-part- 
ners, upon 
and  contained,  on  the  part  of  Mote  and  Appleford,  their  which  they  car- 
executors,  administrators  and  assigns,  to  be  paid  and  i^ed  on  their 
performed,  demised,  to  them,  two  messuages  in  Little  business  ^^ A 
Warner-Street,  for  twenty-one  years  from   the  26th  of  died  during  the 
March  preceding,  at  the  yearly  rent  of  68/.;  and  they,  !f.*^f'  and,  after 
Jbr  themselves,  their  executors,  administrators,  and  as-  executors  car- 
signs,  covenanted  with  the  Plaintiff,  his  hein;,  executors,  "ed  on  the 
and  administrators,  to  pay  the  rent  and  keep  the  mes-  oartnershiD  w^tli 
suages  in  repair.  B.,  on  the  pre- 

mises.   Held, 

ncvGrthfilfiss 

The  bill,  after  stating  as  above,  alleged  that,  at  the  ^h^^  the  cove- 
date  and  execution  of  the  indenture,  Mote  and  Appleford  nants  in  the 

carried  on  the  business  of  a  pawnbroker  in  partnership    ®*®®».^  '^ 

*  /  ^  were  jonit  only, 

together ;  and  that  the  premises  comprised  in  the  lease,  were  not  to  be 

were  thereby  demised  to  them  as  such  partners  and  for  consjdered  as 

several  as  well 
the  purposes  of  the  partnership  business:  that,  after  the  ^g  Iq\^^  g^^g  ^q 

date  and  execution  of  the  indenture.  Mote  and  Appleford  make  ^.'s  estate 

carried  on  their  partnership  business  upon  the  premises  j"^"'®  J^*^ 

^  ,  ^  .  breaches  of  the 

comprised  in  the  mdenture,  and  continued  to  carry  on  covenants 
the  same  there  down  to  Applefords  death :  that  Apple-  which  occurred 
ford  died  in  May  1826,  having,  by  his  will,  appointed 
the  Defendants  Bickers  and  Stephen  Appleford,  his  exe- 
cutors :  that  the  rent  reserved  by  the  lease  being  in  ar- 
rear  since  the  20th  of  September  1844,  and  the  demised 
premises  having  fallen  into  a  state  of  dilapidation^  and 
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1845.  the  Defendants  having  refused  either  to  pay  the  rent  or 

to  repair  the  premises,  the  Plaintiff,  in  April  1845,  re- 
entered upon  the  premises,  and  had  been,  ever  since,  in 
Q    ^*  possession  of  them,  and  had  expended  180/.  in  repairing 

them;  and  that  that  sum,  together  with  31  /.  10<.,  the 
arrears  of  rent,  was  owing  to  him  from  the  Defend- 
ants: that  Mote  was  in  insolvent  circumstances,  and 
wholly  unable  to  pay  the  211/.  10  s.,  and  that  Bickers 
and  S.  Appleford  had  refused  to  pay  it.  The  bill 
charged  that,  although  the  covenants  in  the  lease  were 
expressed  to  be  joint  only,  they  ought,  in  equity,  to  be 
construed  as  joint  and  several:  that,  for  some  time  after 
J.  Appleford^s  death.  Bickers  and  S.  Appleford,  as  his 
executors,  together  with  Mote,  carried  on  the  business 
upon  the  demised  premises,  which,  in  the  lifetime  of  J. 
Appleford,  had  been  carried  on  there  by  him  and  Mote] 
and  that  ultimately  they  came  to  a  settlement  of 
accounts  with  Mote  in  respect  of  the  business  and 
the  stock  and  effects  thereof;  and  that,  in  such  ac- 
count, the  demised  premises  were  included  as  part 
of  the  effects  of  the  partnership  between  J,  Apple- 
ford and  Mote,  or  were,  in  some  way,  mentioned  or 
noticed. 

The  bill  prayed  that  the  joint  covenants  in  the  lease 
might  be  decreed  to  be  rectified*,  and  made  j(Mnt  and 
several,  and  that  Bickers  and  S.  Appleford  might  be 
decreed  to  pay  the  211  /.  \0s.  to  the  Plaintiff. 

Bickers  put  in  a  general  demurrer. 

Mr.  Walker  and  Mr.  Phillips,  in  support  of  the  de- 

♦  The  bill  did  not  allege  that  the  covenants  were  made 
joint  only,  by  mistake. 
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murrer,  cited  Sleech's  case  (a),  Sumner  v.  Powell  (b),  1 845. 

Rawstone  v.  Parr  (c),  and  Richardson  v,  Horton  (d),  in 
order  to  shew  that,  as  the  bill  did  not  contain  any  al- 
legation of  mistake,  nor  state  a  case  from  which  it  could        Bickers 
be  inferred,  the  demurrer  ought  to  be  allowed. 

The  Vice-Chancellor: 

The  lease  purports  to  be  granted,  by  the  lessor,  in 
consideration  of  the  rent  and  covenants  thereinafter  re- 
served and  contained.  If  the  covenants  had  been  more 
beneficial  to  him  than  they  are,  he  would,  perhaps,  have 
granted  the  lessees  a  longer  term. 

Mr.  Bethell  and  Mr.  Bird,  in  support  of  the  bill,  said 
that  they  did  not  seek  to  have  the  lease  corrected ;  but 
that  the  equity  on  which  they  relied  was  that  the  ori- 
ginal engagement  was  a  partnership  engagement,  and 
that  the  partnership  had  had  the  benefit  of  it :  that  every 
covenant  in  the  lease  was  a  partnership  agreement,  and 
the  Court  held  every  partnership  agreement  to  be,  in  its 
nature,  both  joint  and  several:  that  the  principle  for 
which  they  contended  was  recognised  by  Sir  Wm* 
Grant  J  in  Sumner  v.  Powellj  where  that  learned  Judge 
said :  '^  When  the  obligation  exists  only  by  virtue  of  the 
covenant,  its  extent  can  be  measured  only  by  the  words 
in  which  it  is  conceived.  A  partnership  debt  has  been 
treated,  in  equity,  as  the  several  debt  of  each  partner, 
though,  at  law,  it  is  only  the  joint  debt  of  all.  But, 
there,  all  have  had  a  benefit  from  the  money  advanced  or 
the  credit  given,  and  the  obligation  to  pay  exists  inde- 
pendently of  any  instrument  by  which  the  debt  may  have 

(fl)  1  Mer.  53y.  See  judg-  &  Russ.  423. 

roent,  page  563  et  seq.,  and  (c)  3  Russ.  424. 

a  Russ.  &  Myl.  495.  (d)  6  Beav.  185. 

if)  2  Mer.  30,  and  Turn. 
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been  secured.  So,  where  a  joint  bond  has,  in  equity, 
been  considered  as  several,  there  has  been  a  credit  pre- 
viously given  to  the  different  persons  who  have  entered 
into  the  obligation.  It  was  not  the  bond  that  first  created 
the  liability  to  pay.  But,  in  this  case,  the  covenant  is 
purely  matter  of  arbitrary  convention,  growing  out  of 
no  antecedent  liability,  in  all  or  any  of  the  covenantors, 
to  do  what  they  have  thereby  undertaken."  They 
added  that  the  same  learned  Judge,  in  his  judgment  in 
Sleech^s  case,  said  that  all  partnership  contracts,  though 
joint  in  form,  were  considered,  by  courts  of  equity,  to  be 
several  as  well  as  joint :  and,  consequently,  that,  in  the 
present  case,  the  lessees  were,  in  the  view  of  this  Court, 
tenants  in  common,  and  not  joint-tenants  of  the  lease, 
and  that  the  benefit  of  it  had  redounded  to  the  estate  of 
John  Appleford,  as  well  as  to  Mote,  and  that,  since  his 
decease,  his  executors  had  carried  on  the  business,  in 
co-partnership  with  Mote,  on  the  premises  comprised  in 
the  lease. 


The  Vice-Chancellor  said  that  no  equity  arose,  to  the 
lessor,  from  the  circumstance  that  the  lessees  were  co- 
partners :  that  lessors  were  domini  factorum,  and  de- 
termined, for  themselves,  how  their  leases  should  be 
granted  :  besides  which,  the  right  had  accrued  more 
than  twenty  years ;  for  the  lease  was  executed  in  April 
1825,  and  the  bill  was  not  filed  until  the  31st  of  May 
1845. 

Demurrer  allowed. 
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TURQUAND  v.  KNIGHT.  1845. 

-Tx  25th  Jane. 

JjY  an  indentare  dated  the  20th  March  \^AO,John      ' v ' 

Chamberlain^  in  consideration  of  400/.  therein  stated  to  Costs, 

have  been  paid  to  him  by  the  Defendant  Knight,  assigned  rusiee. 

certain  leasehold  tenements  to  Knight.    By  an  inden-  A.  assigned 

ture  dated  the  following  day,  after  reciting  that  the  leaseholds  to 

^rv^  7                 ^  xi_                                   ^  ir   •  L T   1.   X  B.^in  conside- 

400/.  was  not  the  proper  money  of  Rmgnt,  but  was  ration  of  400/ 

part  of  the  separate  property  of  the  Defendant  Eliza-  stated  to  have 

beth,  the  wife  of  John  Chamberlain,  and  that  Knight  ^f^  P*^ J  '^^^ 

had  recdved  it  from  her,  as  he  did  thereby  admit  and  the  next  day, 

acknowledge ;  Knight  declared  that  he  would  stand  ^*  executed  a 

possessed  of  the  tenements  upon  certain  trusts  for  the  himself  to  be  a 

benefit  of  Elizabeth  Chamberlain  and  her  children:  and  trustee  of  the 

he  signed  a  receipt  for  the  400  /.  on  the  back  of  the  ^^tg^^j^f^^j^e 

deed.     Shortly  afterwards  Chamberlain  became  bank-  deeds  were,  af- 

rupt:  whereupon  the  bill  in  the  above  cause  was  filed,  terwards,  de- 

by  his  assignees,  to  have  the  indentures  declared  fraudu-  fraudulent  and 

lent  and  void  as  having  been  executed  by  Chamberlain  void  as  against 

when  he  was  in  insolvent  circumstances.  ^•'"  f/^ditors ; 

and  the  Court 

refused  to  give 

Knight,  in  his  answer,  admitted  that  he  had  neither  ^-  his  costs,  be- 

received  the  400/.  from  Mrs.  Chamberlain  nor  paid  it  nation  of  trust  ' 

to  her  husband ;  and  added  that  he  executed  the  deeds  recited,  falsely, 

at  the  request  of  Chamberlain,  whose  sister  he  had  mar-  ^^^^  ^^e  ^00 1. 

^  was  tne  separate 

ried,  and  that  he  was  then  ignorant  that  Chamberlain  property  of  A.*s 

was  insolvent;  and  that  he  had  since  given  the  assignees  wife,  and  that 

notice  of  the  circumstances  under  which  the  deeds  had  j^  fp^^n  j^gi.  ^^d 

been  executed.  B.  had  signed  a 


receipt  for  it. 


At  the  hearing  of  the  cause,  the  Court  granted  the 
relief  prayed  by  the  bill.     Upon  which 


644 

TURQUANO 

V. 

Knight. 


CASES    IN    CHANCERY. 

Mr.  Stuart  and  Mr.  Piggotty  for  the  Plaintiffs^ 
submitted,  on  the  authority  of  Tovmsend  v.  fVesta- 
cott{a\  that  Knight  was  not  entitled  to  his  costs  of 
the  suit. 

Mr.  Bethell  and  Mr.  Oliver ^  for  Knight,  said  that  he 
was  made  a  party  to  the  suit  as  a  trusjtee ;  and  that  he 
bad  not  been  guilty  of  any  improper  conduct,  but,  on 
the  contrary,  had  giyen  important  information  and  assist- 
ance to  the  Plaintiffs :  Norcutt  v.  Dodd  (b). 

The  Vice-chancellor  said  that,  notwithstanding  Knight 
was  made  a  party  to  the  suit  as  a  trustee,  he  ought 
not  to  be  allowed  his  costs ;  for,  by  executing  the 
second  deed,  and  signing  the  receipt  on  the  back  of  it, 
he  admitted  that  he  had  received  the  400  L  from  Mrs. 
Chamberlain,  and  thereby  made  himself  an  accessory  to 
the  fraud. 


(a)  4  Beav.  58. 


(b)  Craig.  &  Phill.  loo. 
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LLOYD  V.  LAYER.  1845: 

Esther  parr,  by  her  will  dated  the  2nd  of  May     .  « 8th  June. 
1793,  gave  1,000/.  South  Sea  Stock  to  trustees  in  trust     Appointment. 
for  Ann  Partridge  for  life,  and,  after  her  decease,  in  trust  Power, 

for  all  and  every  the  child  and  children  of  Ann  Par-  ^n    ^     , . 
tridge  who  should  be  living  at  the  time  of  her  decease,  given  in  trust 

in  such  parts  or  shares  and  in  such  manner  and  subject  ^'^^  ^^  ^^  ^^ 
,,.      ^.  ,.  .  J...  A        the  children  of 

to  such  directions,  contingencies  and  restrictions  as  Ann  j  ,-^  ^^^;j  ^^^ 

Partridge  should,  by  her  will,  direct  or  appoint,  give  or  or  shares,  and  in 

bequeath  the  same,  and,  for  want  and  in  default  of  such  ^^^}  manner, 
.  '       .         .  .  n        '      X.         '      *nd  subject  to 

appomtmeut,  bequest  or  disposition  of  or  in  the  said  such  directions, 

1,000/.  South-sea  stock  or  any  part  thereof,  by  virtue  contingencies 

J.  «.,  .J  xi-xi.i-1     and  restrictions 

and  m  pursuance  of  the  said  power,  then  the  whole  ^^  ^  gj^^n  ^^ 

thereof,  or  such  part  or  parts  and  so  much  thereof  of  point ;  an  ap- 
which  no  such  appointment  or  bequest  should  be  made,  pointment  of 
and,  if  it  should  be  in  any  way  defective  or  incomplete^  come  of  the 
as  and  when  it  should  cease  and  determine,  should  be  fund  to  the 
in  trust  for  the  benefit  of  all  and  every  the  child  and  ^j^  *|^  y^^^  ^luc' 
children  of  the  said  Ann  Partridge  who  should  be  living  cessively,  is  in- 
at  the  time  of  her  decease,  in  equal  parts  or  shares  if  valid, 
more  than  one,  and  if  but  one,  then  upon  trust  for  such 
only  surviving  child,  and  should  be  transferred  to  them, 
him  or  her  accordingly  *. 

The  testatrix  died  shortly  after  the  date  of  her  will, 
leaving  Ann  Partridge  surviving  her.  At  the  testatrix's 
death,  Ann  Partridge  had  five  children,  one  son  and 
four  daughters,  living,  of  whom  three,  whose  names 
were  Mary,  Frances  and  Henrietta,  alone  survived  her. 

Ann  Partridge,  by  her  will  dated  the  14th  of  March 
*  The  above  was  correctly  copied  from  the  brief. 


646  CASES  IN  CHANCERY. 
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the  I9OOO/.  stock  to  trustees,  in  trust  to  pay  the  divi- 
dends to  Henrietta,  for  life,  and,  after  her  decease,  to 
Frances^  for  life,  and,  after  the  decease  of  the  survivor 
of  them,  to  their  brother  and  two  sisters,  in  equal  third 
parts  or  shares,  and,  after  the  decease  of  any  one  of 
them,  to  the  two  survivors  of  them,  in  equal  parts  or 
shares,  for  their  lives ;  and  she  directed  that,  after  the 
decease  of  either  of  those  two,  the  capital  of  the  stock 
should  be  upon  trust  for  the  survivor  of  them  and  should 
be   transferred   to    such   survivor    accordingly,  unless 
either  of  her  two  last-named  daughters  should  be  the 
survivor;  in  which  case  she  directed   the   trustees  to 
pay  the  dividends  to  such  surviving  daughter  for  her 
separate  use  during  her  life,  and  that,  after  her  decease, 
the  capital  should   be  upon  trust  for  such  person  or 
persons  and  in  such  parts  or  shares  and  under  and  sub- 
ject to  such  directions  and  restrictions  as  such  surviv- 
ing daughter,   notwithstanding    her  coverture,  should 
appoint,  and,  for  want  of  such  appointment,  upon  trust 
for  her  next  of  kin  according  to  the  Statute  of  Dis- 
tributions. 

Ann  Partridge,  by  a  codicil  dated  the  18th  of  Octo- 
ber 1806,  gave  the  1,000/.  stock,  after  the  death  of  her 
daughter  Henrietta,  to  her  son,  in  trust  to  pay  the  divi- 
dends to  her  daughter  Mary  for  life,  and,  after  Mary's 
death,  she  directed  the  dividends  to  be  divided  between 
her  son  and  her  daughter  Frances,  and,  after  the  death 
of  her  said  son  and  daughter,  the  same  to  be  equally 
divided  between  all  ber  grandchildren. 

Ann  Partridge  died  in  May  1822. 

The  bill  was  filed  by  the  husband  and  administrator 
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of  her  daughter  ilfary,  praying  that  it  might  be  declared 
that  the  will  and  codicil  of  Ann  Partridge,  or  either  of 
them,  were  not  a  good  execution  of  the  power  reseryed  to 
her  by  the  will  of  Esther  Parr;  and  that,  on  her  death, 
the  1,000  L  became  divisible,  as  in  default  of  appoint* 
ment,  between  her  three  daughters,  Mary,  Frances  and 
Henrietta,  as  her  only  children  living  at  her  death. 

Mr.  Stttart  and  Mr.  Campbell,  for  the  Plainti£^  said 
that  the  power  given  to  Ann  Partridge,  was  not  an 
exclusive  power,  but  a  power  to  distribute  the  fund 
amongst  all  her  children  living  at  her  death;  and,  con- 
sequently, that  it  did  not  authorize  her  to  appoint  (as 
she  had  done)  the  whole  of  the  dividends  to  one  of 
those  children  for  life :  Alexander  v.  Alexander  (a). 

Mr.  Anderdon  and  Mr.  Smythe,  for  the  personal  re- 
presentatives o{  Henrietta  Partridge,  couiNiAeA  that  the 
appointment  was  good  so  far  and  so  far  only  as  it 
directed  ihe  dividends  of  the  fund  to  be  paid  to  He/i- 
rietta  for  her  life.  They  cited  Phipson  v.  Turner  (h), 
Sadler  v.  Pratt  (c),  Bax  v.  Whitbread  {d),  and  1  Sugd. 
Pow.  575,  sixth  edit. 

Mr.  Whitmarsh,  Mr.  Koe,  Mr.  Rudall,  Mr.  Freeling, 
and  Mr.  SauiAgate,  appeared  for  the  other  parties. 

The  Vice-Chanckllor: 

If  a  fund  is  given  in  trast  for  all  and  every  the  child 
and  children  of  A»  who  shall  be  living  at  the  time  of 
her  decease,  in  such  parts  or  shares  and  in  such  manner 


1845. 
Lloyo 
La  VSR. 


(a)  2  Vez.  640. 

(i)  ^nte,  Vol.  9,  p.  227. 

(c)  Ante,\o\.5,f.6^2. 


(d)  10  Ves.  31;  16  Ves. 


15. 
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as  A.  shall  appoint,  can  it  be  said  that  an  appointment 
of  the  whole  income  of  the  fund  to  one  of  the  children 
for  life,  with  remainder  to  another  of  them  for  life,  is 
an  appointment  of  the  fund  to  all  the  children,  in 
shares?  I  apprehend  that  no  appointment  can  be  a 
good  execution  of  such  a  power,  unless  it  gives  a 
share  of  the  capital  to  each  of  the  children ;  which  the 
appointment  in  question  does  not  do :  therefore,  I  haYe 
not  the  slightest  doubt  that  it  is  iuYalid. 

Decree  according  to  the  prayer  of  the  bill. 


1845: 

28th  June. 
*•        ^      — * 

Charity. 

Jurisdiction, 

Petition. 

Practice* 


THE    ATTORNEY-GENERAL   v.  THE    CORPO- 
RATION OF  BRISTOL. 

Ex  parte  DR.  GOODENOUGH. 

IN  1842  a  decree  was  made,  in  the  suit  mentioned  in 
the  title  to  this  case,  by  which  the  Master  was  directed 
to  settle  a  scheme  for  the  future  application  of  the 
rents  of  the  estates,  and  for  the  general  management  of 


Afler  a  decree 
had  been  made, 
in  a  suit  by  in- 
formation and  bill,  for  the  general  administration  of  a  charity, 
one  of  the  objects  of  which  was  a  free  grammar-school,  the 
master  of  the  school,  who  was  not  a  party  to  the  suit,  pre- 
sented a  petition  in  it,  with  the  sanction  of  the  Attorney-general, 
stating  that,  in  1832,  which  was  five  years  before  the  decree  was 
made,  the  defendants,  the  trustees  of  the  charity,  unlawfully  re- 
moved him  from  his  office,  and  praying  to  be  paid  the  arrears  of 
his  salary. 

Held  that  the  petition  could  not  be  entertained,  because  it  was 
presented  by  a  person  who  was  not  a  party  to  the  suit,  and  in- 
volved an  important  question  between  the  petitioner  and  the  trus- 
tees, which  was  not  raised  at  the  hearing  of  the  suit. 

Held  also  that  the  Court  would  not  have  had  jurisdiction  to 
determine  the  question,  if  the  petition  had  been  presented  under 
Sir  Samuel  Romulys  Act ;  but  that  a  new  suit  must  be  instituted. 
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the  charity  to  which  the  information  related.     Some-  1845. 

time  afterwards,  a  petition  in  the  suit  was  presented,  "        ' 

with  the  sanction  of  the  Attorney-general^  by  Dr.  Good-      Attorn bt- 
enough,  who  tons  not  a  party  to  the  suit,  stating  that,  in  ^^ 

1812,  the  -petitioner  was  appointed  head-master  of  a  The  Corpora- 
free  grammar-school  at  Bristol,  which  was  one  of  the        tion  ov 
subjects  of  the  information,  and  that,  in  1837,  the  cor-       Bristol. 
poration  of  Bristol,  who  were  the  trustees  of  the  cha- 
rity, gave  him  notice,  without  assigning  any  reason, 
that  his  engs^ement  as  such  master  was  at  an  end : 
that  the  petitioner  had  not  violated  any  of  the  rules  or 
ordinances  of  the  school,  or  been  guilty  of  any  other 
misconduct  which  could  justify  the  trustees  in  dismiss- 
ing him,  and,  therefore,  they  had  no  power  to  remove 
him  without  his  consent;  but  that  he  was  willing  to 
resign  on  having  the  arrears  of  his  salary  paid  and  a 
pension  secured  to  him  according  to  the  provisions  of 
the  3  &  4  Vict.  c.  77.      The  petition  prayed   that   it 
might  be  declared  that  the  petitioner,  as  head-master  of 
the  school,  was  entitled  to  the  arrears  of  his  salary,  and 
that  those  arrears  might  be  paid  to  him,  out  of  the 
rents  of  the  charity-estates ;  and  that  the   Master  of 
the  Court  to  whom  the  suit  was  referred,  might  be  di- 
rect^ to  inquire  and  state  whether  it  would  be  for  the 
benefit  of  the  charity  that  the  petitioner  should  resign 
his  office,  on  having  any  and  what  allowance  made  to 
him,  out  of  the  rents,  as  a  retiring  pension  ;  he  offering 
to  resign  on  such  pension  being  allowed  to  him. 

Mr.  James  Parker  vrnd  Mr.  Bigg^m  support  of  the  pe- 
tition, said  that,  by  the  original  constitution  of  the 
charity,  which  was  founded  by  one  Nicholas  Thorn  in 
the  reign  of  Hen.  Bth,  the  head-mastership  of  the 
school  was  to  be  held  during  good  behaviour,  and  not, 
as  the  corporation  of  Bristol,  who  were  the  trustees  of 

Vol.  XIV.  y  y 
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1845.  the  charity,  contended^  during  their  pleasure ;  and,  con- 

^        '     sequently,  that  the  head-master  had  a  freehold  in  his 

Attormey-     oflSce,  and  the  trustees  could  not  remove  him  without 

sufficient  cause  :  The  Attorney-general  v.  Hartley  (a). 

The  Corpora- 
tion OF  ^^'  Bethell  and  Mr.  Blunt,  for  the  corporation,  said 

Bristol.        that  the  petition  was  presented  by  a  person  who  was 

not  a  party  to  the  suit,  and  asked  for  a  decision  as  to 
the  right  of  the  corporation  to  remove  the  head-master 
of  the  school ;  which  was  a  question  not  raised  in  the 
suit,  and,  consequently,  the  Court  could  not  now  de- 
termine it;  but  a  new  suit  must  be  instituted  for  the 
purpose  of  raising  the  question  and  obtaining  the  de- 
cision of  the  Court  upon  it :  that,  if  the  power  of  the 
corporation  to  remove  the  head-master  had  not  been 
disputed,  and  the  only  question  had  been  whether  they 
had  properly  exercised  that  power  in  removing  Dr. 
Goodenouffh,  the  Court  might,  perhaps,  have  had  juris- 
diction to  determine  that  question  upon  a  petition  being 
presented  under  Sir  Samuel  Romilly's  Act  (6);  but  the 
petition  in  this  case  was  not  so  presented;  and,  therefore, 
it  ought  to  be  dismissed  with  costs. 

Mr.  Wray,  for  the  Attomey-generaly  consented  to  be 
bound  by  any  order  that  the  Court  might  think  fit  to 
pronounce  upon  the  petition. 

^T.  James  Parker y  in  reply,  referred,  first,  to  the  case 
of  the  Chipping  Sodbury  School  (c),  where,  upon  the 
hearing  of  a  petition  presented  by  the  master  of  the 
school,  complaining  that  he  had  been  dismissed  by  the 


{a)  12  Jac.  &  Walk.  353.  (b)  52  Geo.  3,  c.  101. 

(c)  8  Law  Journal,  13. 
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trustees  without  sufficient  cause,  and  asking  for  an  in-  1845. 

junction  to  restrain  an  ejectment  which  they  had  brought      '        ^'        ' 
to  turn  him  out  of  the  school-house,  the  Vice-Chan-      Attorn ey- 
cdlor  held  that  he  had  a  freehold  in  his  office  and  was 
entitled  to  retain  it,  and  granted  the  injunction;  and  the  r^^^  Corpora- 
Lord  Chancellor  affirmed  His  Honor's  decision.     Se-         tion  of 
condly,  to  the  case  of  the  Ludlow  Charities  {d),  where        Bristol. 
the  Court,  because  it  had  got  possession  of  the  whole 
administration  of  the  charity^property  by  means  of  the 
decree,  as  it  had  in  the  present  case,  allowed  the  school" 
master,  though  he  was  not  a  party  to  the  suit,  to  come 
in,  most  adversely,  as  a  party  litigant,  and  to  obtain  an 
order,  on  a  petition  presented  with  the  sanction  of  the 
Attorney-general,  for  a  reference,  to  the  Master^  to  in- 
quire and  state  whether  a  compromise  which  the  Re- 
lators and  the  Defendants  had  made  pending  the  suit, 
was  fit  and  proper  to  be  carried  into  effect. 

Mr.  Parker  concluded  by  asking  the  Court  not  to 
put  Dr.  Goodenouffh  to  the  expense  of  instituting  a  new 
suit ;  but,  if  it  thought  that  the  petition  could  not  be 
entertained  in  its  present  shape,  to  allow  it  to  stand 
over  in  order  that  it  might  be  intituled  in  Sir  Samuel 
Romilly*s  Act. 

The  Vice-Chancellor: 

The  petition  is  presented  in  a  suit,  instituted  by  the 
Attorney-general  as  informant  and  by  certain  inhabitants 
of  the  city  of  Bristol  as  Plaintiffs ;  and  the  object  of  the 
suit  is  to  have  the  charity  put  upon  a  proper  footing, 
and  to  have  a  scheme  settled,  by  the  Master^  for  that 
purpose.     Dr.  Goodenough  is  no  party  to  that  suit;  but, 

(d)  1  Bligh,  N.  S.  17. 

Y  Y  2 
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1845.  nevertheless^  he  has  presented  a  petition  in  it,  praying 

the  Court  to  determine  a  question  with  reference  to  a 
transaction  that  took  place  five  years  before  the  decree 
was  made ;  but  which  was  not  even  raised  at  the  hear- 

The  Corpora-  '°S  ^^  ^^^  ^^'^  ^^^  which,  his  counsel  admit,  must,  but 
TiON  OF  for  that  decree,  have  been  determined  either  in  an 
Bristol.       original  suit  or  on  a  petition  presented  under  Sir  Samuel 

Homilly's  Act.  That  question  is  whether  the  Defend- 
ants, the  corporation  of  Bristol,  have,  as  they  assert, 
power  to  remove  the  head-master  of  the  school  at  their 
pleasure.  The  Attorney-general  consents  to  be  bound 
by  any  order  that  may  be  made  upon  the  petition ;  but 
the  Defendants,  the  corporation,  do  not  concede  any 
thing.  How  then  have  I  jurisdiction  to  make  an  order 
on  the  petition,  as  against  them  ? 

The  petition  is  not  presented  for  the  mere  purpose  of 
determining  what  shall  be  done  in  the  course  of  a  cur- 
rent of  management;  but  it  necessarily  involves  the 
question,  what,  in  1837,  was  the  right  of  the  trustees 
by  law. 

My  opinion  is  that,  if  the  petition  had  been  presented 
under  Sir  Samuel  Romilly's  Act,  that  form  of  pro- 
ceeding would  not  have  given  me  jurisdiction  to  decide 
as  to  the  abstract  right.  I  do  not  remember  the  par- 
ticulars of  the  Chipping  Sodbury  case ;  but  I  rather 
think  that,  there,  the  question  was  not  made  about  the 
abstract  right :  it  was  not  about  the  constitution  of  the 
school,  but  it  fell  within  that  part  of  Sir  Samuel  Ro^ 
milly's  Act,  which  enables  the  Court  to  regulate 
charities. 

I   admit  that,   where   the   rule    laid   down   for  the 
management  of  a  charity,  is  clear,  and  the  only  question 
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is  whether  the  parties  have  acted  according  to  that 
rule  or  not^  that  is  a  question  which  may  be  determined 
on  petition.  But,  where  the  question  has  reference  to 
the  original  constitution  of  the  charity^  as,  for  instance, 
whether  certain  persons  called  governors  or  trustees, 
have  a  certain  authority,  that  is  a  question  touching  the 
original  constitution  of  the  charity,  which  can  be  de- 
cided only  on  information.  I  am  quite  satisfied  that 
no  such  question  was  raised  by  the  petition  in  tlie  case 
of  Chipping  Sodbury  school.  The  only  question  in 
that  case  was  whether  there  had  been  any  abuse  of  an 
acknowledffed power?  But  the  question  which  is  raised 
in  this  case,  is,  have  the  trustees  the  power  at  all  ?  In 
my  opinion,  I  should  have  had  no  jurisdiction  to  deter- 
mine that  question,  if  this  petition  had  been  presented 
under  Sir  Samuel  Romilly^s  Act :  and  it  is  perfectly  cer- 
tain that,  as  the  question  relates  to  what  took  place  five 
years  before  the  decree  was  made,  I  cannot  enter  into 
the  consideration  of  it  on  a  petition  presented  in  the 
cause. 


1845. 

» V— ' 

Attorney- 
General 

The  Corpora- 
tion of 
Bristol. 


Petition  dismissed  with  costs. 
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1847: 

20th  and  24th 
April,  and 
S4th  May. 

^ V ' 

Admimiitration* 

Assets, 

Devisee  and 

legatee. 

Specific  legacies 
and  devised  real 
estates,  must 
contribute,  rate- 
ably,  to  the 
payment  of 
specialty  debts. 

Cometvall  v. 
Cornewall,  re- 
ported antCy 
Vol.  xii.  p.  298, 
over-ruled. 


GERVIS  t?.  GERVIS. 

1  HIS  case  involved  the  same  question  as  arose  in 
Cornewall  v.  Comewall,  reported  ante,  Vol. xii.  page  128; 
and 

The  Vice-chancellor,  in  the  course  of  his  judgment, 
made  the  following  observations  upon  that  case : 

When  I  pronounced  my  judgment  in  Cornewall  v. 
Comewall,  I  considered  that  the  specific  legacies  were 
liable,  in  the  first  instance,  to  pay  the  testator's  specialty 
debts,  and  that  tliere  ought  not  to  be  a  rateable  contri- 
bution between  them  and  the  devised  real  estates.  But, 
since  that  case  was  decided,  a  most  elaborate  judgment 
has  been  pronounced,  by  Vice-chancellor  Knight  Bruce, 
in  the  case  of  Tombs  v.  Roch  (a) ;  and  some  very  im- 
portant observations  have  been  made  upon  the  point, 
in  Young  v.  Hassard  (6),  which  I  have  read  with  great 
attention. 


The  decision  in  Tombs  v.  Roch  is  extremely  valuable, 
not  only  on  account  of  the  labour  bestowed  upon  it,  but 
because  the  learned  Vice-chancellor  was  furnished  with 
copies  of  the  decrees  in  Silk  v.  Pryme  (c),  and  Hask" 
wood  V.  Pope  (d) ;  and  it  appears,  from  the  decree  in 
the  latter  of  those  cases,  that  Peere  Williams's  report  of 
it  is  incorrect,  inasmuch  as  there  was  no  such  point  in 
the  case  as  that  which  forms  the  subject  of  the  fifth 
resolution. 


(a)  2  Coll.  490. 

(b)  1  Jones  k  Lat.  466. 

(c)  1    Dick.   384,  and 


Bro.  C.  C.  138,  note. 
(d)  3  P.  W.322. 
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On  the  12th  of  November  1821^  Lord  Eldon  said 
(and  I  noted  it  down  at  the  time)  that  the  cases  in  the 
third  volume  of  Peere  WilUams*8  Reports,  were  not  of 
equal  authority  with  the  cases  in  the  two  first  volumes. 
He  published  those  two  volumes  during  his  lifetime; 
but  he  did  not  publish  the  cases  in  the  third  volume, 
because  he  did  not  think  them  of  equal  authority. 
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Gervis 

V, 

Gervis. 


However,  in  Long  v.  Short  (e),  the  question  was 
raised,  and  Lord  Cowper  decided  that  the  specific  lega- 
tee should  contribute  rateably  with  the  specific  devisee; 
and  it  appears,  from  the  decree  in  Silk  v.  Pryme  which 
is  subjoined  to  the  report  of  Tombs  v.  Rocky  that  Sir 
Tkomas  Sewelly  M.  R.,  decided  in  the  same  way.  I 
consider  that  I  am  bound  by  those  two  decrees ;  and 
that  they  are  not  at  all  affected  by  what  is  stated,  in  the 
report  of  Haslewood  v.  Pope^  to  have  been  fifthly  de- 
creed in  that  case ;  for  it  turns  out  that  no  such  point 
was  there  decreed;  and,  therefore,  it  may  be  fairly 
doubted  whether  Lord  Talbot  even  said  what  is  con- 
tained in  the  fifth  resolution. 


Afler  what  I  have  stated,  it  is  scarcely  necessary  for 
me  to  add  that  I  am  now  fully  satisfied  that  my  decision 
in  Cometoall  v.  Cornewall  was  erroneous,  and  that  this 
cane  must  be  decided  according  to  Long  v.  Short  and 
Silk  V.  Pryme. 

The  counsel  in  the  cause,  were 

Mr.  Roll  and  Mr.  Lewin,  for  the  Plaintiff*,  and 

Mr.  Stuart,  Mr.  James  Parker,  Mr.  Elmsley  and 
Mr.  Leach,  for  the  Defendants. 

(e)  I  P.  W.  403. 


6M  CASES    IN    CHANCERY. 


1845:  LANE  t;.  HUSBAND. 

30th  June. 

J3Y  iDdentures  of  lease  and  release  and  assignment^ 

D7^J^n(f^f'    ^^^^  ^^^  '^'^^^  ^^  ^®*  of  March  1830,  the  release  and 
dUor.  assignment   being  made  between  J.  W.  Bozon  of  the 

^  ,  -  first  part,  the  Defendants  Herbert  James  Hmbatid  and 

A  debtor  con-        ,       rwn        a  m    ^        r    t  1  11 

▼eyed  all  his         ^^*  J"0$.  Austen  ireffry,  of  the  second  part,  and  the 

property  to  trus-  several  other  persons,  creditors  of  JBozon,  whose  names 

j^— ^'-  '*  ^^^'  and  seals  were  subscribed  and  affixed  to  the  schedule 
alters,  til  conti" 

deration  of  a  thereunder  written,  of  the  third  part,  after  reciting  that 
Uctnce  and  re-  Bozon  was  indebted  to  the  several  persons  mentioned  in 
him  by  the  ^^^  schedule,  in  the  sums  set  opposite  to  their  respec* 

deed;  and,  after-  tive  names,  but,  being  then  unable  to  pay  the  whole 
wards,  died.  amount  of  his  said  debts,  he  had  agreed  to  surrender, 
after  his  death,     assign  and  assure  all  his  real  and  personal  property  to 

a  creditor,  who    the  Defendants  upon  trust  to  pay  and  satisfy  the  same 

had  notice  of        .  xu      •     r.  j      » 

the  deed  shortlv  ^^  nianner  theremafter  expressed ;  JJozon,  m  pursuance 

after  its  execu-     of  the  agreement  and  in  consideration  of  ten  shillings 

tion  but  did  not    and  of  the  licence  and  release  thereinafter  contained^  con- 

execuce  11,  nieci 

a  bill  to  be  al-     veyed  and  assigned  all  his  freehold,  leasehold  and  per- 

lowed  to  execute  sonal  property  to  the  Defendants,  their  heirs,  executors, 

it  and  to  have         j    •   •  ^    ^  j  •      *      ^ 

the  benefit  of  it    ^dmmistrators  and  assigns,  m  trust,  as  soon  as  conve- 

But  the  Court  niently  might  be,  to  sell  or  mortgage  his  freehold  and 
ismissed  the  leasehold  property,  and,  out  of  the  proceeds  and  out  of 
debtor  could  not  '^i^  personal  estate,  to  pay  the  debts  and  demands 
have  the  bene-  owing  by  him  to  such  of  his  creditors  whose  names 
deration  '    ®"^  seals  were  subscribed  and  affixed  to  the  schedule, 

or  their  executors,  administrators,  partners  or  assigns, 
rateably  and  in  proportion  to  the  amount  of  the  debts 
or  sums  of  money  owing  to  them  respectively,  and 
which  sums  were  set  opposite  to  their  names  respec- 
tively, and  without  any  priority  or  preference  of  any  one 


CASES   IN   CHANCERY. 


067 


or  more  of  them  to  the  other  or  others  of  them,  until 
each  of  the  said  creditors,  or  his  or  her  executors  or  ad- 
ministrators, partners  or  assigns,  should  have  received 
the  full  amount  of  the  debts  owing  to  him,  her  or  them 
respectively,  and  to  pay  the  surplus  of  the  trust  monies 
and  convey  the  estates  remaining  undisposed  of,  to 
Bozon,  his  heirs,  executors,  &c. :  and  the  Defendants 
covenanted  with  the  persons  parties  to  the  indenture 
of  the  third  part,  that  they  would,  from  time  to  time, 
or  as  often  as  any  monies  should  be  received  by  them, 
or  either  of  them,  by  virtue  or  in  pursuance  of  the 
indenture,  distribute,  apply  and  dispose  of  the  same 
upon  and  conformably  to  the  several  trusts  and  in  the 
manner  thereinbefore  declared  or  expressed  concerning 
the  same  and  the  true  intent  and  meaning  of  the  in- 
denture: and  the  indenture  further  witnessed  that,  in 
consideration  of  the  premises,  the  several  persons  par- 
ties thereto  of  the  third  part,  did  thereby,  for  them- 
selves severally  and  respectively  and  for  their  several 
and  respective  executors,  administrators  and  assigns, 
and  not  for  the  acts  and  deeds  of  the  other  or  others  of 
them,  but  each  of  them  for  himself  only,  his  heirs,  exe- 
cutors and  administrators,  covenant  with  Bozon,  his  ex- 
ecutors und  administrators,  that  they  or  their  respective 
heirs,  executors,  administrators  or  assigns,  should  not 
nor  would,  at  any  time  or  times  thereafter,  commence  or 
prosecute  any  action  or  actions,  suit  or  suits  at  law  or 
in  equity,  against  Bozon^  his  heirs,  executors  or  admi- 
nistrators, or  make  any  attachment  of  or  upon  his  or 
their  estates  or  effects,  for  or  by  reason  of  any  debt  or 
debts  then  owing  by  him  to  them  or  any  or  either  of 
them,  their  or  any  or  either  of  their  respective  heirs,  ex- 
ecutore,  administrators  or  assigns ;  and,  in  case  any  or 
either  of  the  parties  thereto  of  the  third  part,  their  or 
any  or  either  of  their  respective  heirs,  executors,  ad- 


1845. 

s,  * 

Lamb 
Husband. 
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1845.  ministrators  or  assigns^  should  commence  any  such  ac- 

lion,  suit  or  attachment  contrary  to  the  true  intent  and 
meaning  of  the  indenture,  that  then  and  in  such  case 
HusBA  Bozon,  h\s  heirs,  executors  and  administrators,  might 

plead  the  indenture,  as  a  general  release,  in  bar  of  all 
and  every  such  actions,  suits  or  attachments. 

The  indentures  of  lease  and  release  and  assignment 
were  executed  by  Bozon  and  also  by  the  Defendants  on 
the  day  of  the  date  of  the  release  and  assignment,  and 
the  execution  thereof  by  each  of  them,  was  attested  by 
a  solicitor  of  the  Court  of  Chancery ;  and,  on  the  30th 
of  April  1830,  notice  of  the  execution  of  the  indentures, 
was  given,  by  Bozon  and  the  Defendants,  in  the  Lon- 
don Gazette  and  in  one  London  morning  newspaper 
and  in  one  newspaper  pubUshed  near  to  Bozon's  resi- 
dence ;  and  such  notice  contained  the  dates  and  execu- 
tion of  the  indentures  and  the  names  and  residences  of 
the  Defendants  and  of  the  witnesses  to  the   execution 
thereof.     A  written  notice  was  also  given  by  the  De- 
fendants, to  the  Plaintiff,  of  the  execution  of  the  inden- 
tures, and  that  the  release  and  assignment  was  lying  at 
the  office  of  Mr.  James  Husband,  attomey-at-law  in 
Devonportj  for  the  perusal  and  signature  of  the  Plaintiff 
and  the  other  creditors  of  Bozon :  and  the  Defendant, 
Htisband,  and  his  partner,  Thomas  Husband  the  elder, 
executed  the  release  and  assignment  in  respect  of  a 
partnership  debt  due  to  them  from  Bozon :  and  the  bill 
alleged  that  Thomas  Husband  the  elder  claimed  an  in- 
terest in  the  matters  in  question  in  the  suit,  and  was  de- 
sirous that  the  trusts  of  the  release  and  assignment 
should  be  executed.     The  bill  further  alleged  that  the 
Plaintiff,  not  being  in  the  neighbourhood  of  Devonportf 
and  there  not  being  a  prospect  of  an  early  distribution 
of  Bozon*s  effects,  did  not  then  execute  the  deed,  buf. 


V. 

Husband* 
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fully  relying  upon  the  Defendants'  duly  executing  the  1845. 

trusts  which  they  had  undertaken  and  of  which  notice      '        ^ 
had  been  gi?en  to  him  as  aforesaid,  he  assented  thereto  -LiAnb 

and  took  no  measures  to  impede  the  execution  of  the 
trusts  or  frustrate  the  purposes  of  the  deed,  nor  had  he 
ever  acted  in  opposition  to  the  Defendants  in  duly  per- 
forming the  trusts :  that  Bozon  died  on  the  23rd  of  May 

1833,  intestate,  and  letters  of  administration  of  his  per- 
sonal estate  and  effects  were,  on  the  22nd  of  October 

1834,  granted  to  the  Defendant  Husband:  that  he  and 
Treffry  had  accepted  the  trusts  of  the  indenture  of  the 
18th  of  March  1830,  and  had,  from  time  to  time  pre- 
viously and  subsequently  to  the  death  of  Bozon,  sold 
and  converted  into  money  all  the  real  and  divers  parts 
of  the  personal  estate  and  effects  conveyed  and  as- 
signed to  them,  and  possessed  themselves  of  the  produce 
thereof  in  conformity  with  the  trusts  of  the  indenture, 
and,  in  particular,  they  had  been  recently  declared  to  be 
entitled,  as  such  trustees,  to  a  sum  of  2,935/.  ISs.  bd. : 
that  the  trust  created  by  the  indenture  of  the  18th  of 
March  1830,  was  still  a  valid  and  subsisting  trust,  of 
which  the  Plaintiff,  as  a  bond- creditor  of  Bozon  for 
1,1 49 Z.  35.  Qd.  was  entitled  to  the  full  benefit;  and  that 
he  had  applied  to  the  Defendants  and  offered  to  execute 
the  release  and  assignment,  and  requested  them  to  pro- 
duce it  to  him  for  that  purpose,  and,  after  the  execution 
thereof,  to  pay  to  him  what  should  be  found  due  to  him 
on  a  rateable  division,  between  all  the  creditors  who 
had  executed  the  same,  of  the  clear  assets  which  had 
come  to  their  hands  by  virtue  thereof  and  of  the  lease 
for  a  year  on  which  the  same  was  grounded.  The  bill 
charged  that  Bozon,  when  he  executed  the  indentures, 
was  subject  to  the  bankrupt  laws,  and  that  the  inden- 
tures were  executed  in  conformity  with  the  provisions 
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1845.  of  the  Act  of  the  6  Geo.  4,  c.  16,  for  amending  the  laws 

relating  to  bankrupts.  The  bill  prayed  that  it  might  be 
declared  that,  on  the  17th  day  of  March  1830,  the 
Plaintiff  was  a  creditor  of  Bozon  to  the  amount  of 
1,1 49 Z.  Ss.ed,,  and  that,  under  the  circumstances  afore- 
said, the  Plaintiff  ought  to  be  permitted  to  execute  the 
release  and  assignment,  and  to  have  the  benefit  thereof 
as  a  creditor  to  such  amount  as  aforesaid ;  and  that  the 
Defendants  might  be  directed  to  produce  the  same  for 
that  purpose;  and  that  the  trusts  of  it  might  be  per- 
formed and  carried  into  execution  under  the  decree  of 
the  Court ;  and  that  an  account  might  be  taken  of  all 
sums  of  money  which  the  Defendants  had  received 
under  the  lease  and  release  and  assignment,  or  which 
they  might  have  received  without  their  wilful  neglect  or 
default,  and  of  the  application  thereof,  and  that  they 
might  be  restrained  from  receiving  the  2,935/.  135.  5d,, 
and  that  that  sum  might  be  transferred  into  the  name  of 
the  Accountant'-general  in  trust  in  this  cause,  and,  toge- 
ther with  the  produce  of  the  real  and  personal  estate 
and  effects  then  subject  to  the  trusts  of  the  release  and 
assignment,  be  duly  applied  according  to  such  trusts 
under  the  decree  of  the  Court. 

The  Defendants,  in  their  answer,  said  that  the  first 
intimation  which  they  received  of  any  claim,  on  the 
part  of  the  Plaintiff,  to  execute  the  release  and  assign- 
ment, or  of  any  debt  being  alleged  to  be  due  to  him 
from  Bozon,  was  in  May  1840;  and  they  submitted 
whether  he  was  entitled  then  to  execute  the  deed. 

Mr.  K.  Parker,  and  Mr.  E.  F.  Smith,  for  the  Plain- 
tiff, said  that  no  time  was  limited  for  the  creditors  to 
execute  the  release  and  assignment :  that  Garrard  v. 
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Lord  Lauderdale  (a)  and  Walwyn  v.  CoiUt8(b)  were  not  1845. 

applicable  to  the  present  case ;  for  notice  of  the  deed 
was  given  to  the  creditors,  and  one  of  them  had  executed 
it ;  and  the  trustees  had  dealt  with  the  property,  and  Husband 
otherwise  acted  in  performance  of  the  trusts,  and,  con- 
sequently, the  relation  of  trustee  and  cestui  que  trust 
was  established  between  them  and  the  creditors:  besides 
which  the  deeds  had  been  executed  according  to  the 
4th  sect,  of  the  6  Geo.  4,  c.  16,  which  circumstance  was 
alone  sufficient  to  give  them  validity :  Acton  v.  Wood- 
gate  (c).  Bill  v.  Cureton  (rf),  Field  v.  Lord  Donough- 
more  (e). 

The  Vice-chancellor. — When  was  the  bill  filed  ? 

On  the  22nd  of  December  1840. 

Mr.  Bethell,  Mr.  Stuart,  Mr.  Bacon,  Mr.  Cole  and 
Mr.  Freeling  appeared  for  the  Defendants :  but 

The  Vicb-Chancbllob,  without  hearing  them,  said : 

I  accede  to  what  is  laid  down,  by  the  Lord  C/uui- 
cellor  of  Ireland,  in  Field  v.  Lord  Donoughmore,  namely, 
that,  where  a  debtor  has  executed  a  deed  similar  to 
that  in  the  present  case,  it  is  not  absolutely  necessary 
that  a  creditor  should  have  executed  it,  in  order  to 
entitle  himself  to  the  benefit  of  it,  provided  he  has  com- 
plied with  its  terms. 

In  this  case,  the  release  and  assignment  are  expressed 

(a)  Ante,  Vol.  3,  p.  1,  and  (c)  2  Myl.  &  Keen,  492. 

3  Uu88.  &  Myl.  451.  id)  Id.  ,503.     See  511. 

(6)  3  Mer.  707,  and  atUc,  (e)   i  Dru.  &  Warr.  337. 
Vol.  3,  p.  14. 
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1845.  to  be  made  in  consideration  of  the  licence  and  release 

*        ^        '     thereinafter  contained,  that  is,  in  consideration  of  a 

^^^^  licence  and  release  to  be  granted,  to  the  debtor,  in  his 

lifetime.  The  creditor  who  now  seeks  the  benefit  of  the 
deed  by  which  that  release  and  assignment  were  made, 
had  notice  of  the  deed,  part  of  which  is  the  consider- 
ation ;  and,  having  had  notice  of  it,  he  did  not  choose  to 
give  the  consideration. 

Transactions  similar  to  that  now  under  considera- 
tion, are  in  the  nature  of  bargains.  The  deed  was  exe- 
cuted in  March  1830.  The  debtor  lived  more  than  three 
years  afterwards,  and  then  died  ;  and  the  bill  was  not 
filed  until  seven  years  after  his  death.  How  then  can 
he  be  placed  in  the  situation  in  which  he  bargained  to 
be  before  he  executed  the  deed  ? 

No  case  has  been  cited  in  which  this  Court  has  given 
the  benefit  of  a  deed,  conceived  in  terms  similar  to  that 
in  the  present  case,  to  a  creditor  who  did  not  execute  it 
in  the  lifetime  of  the  debtor.  And  my  opinion  is  that 
the  Court  ought  not  to  give  a  posthumous  effect  to  a 
deed,  where  the  parties  cannot  be  placed  in  the  position 
which  they  stipulated  for :  and,  therefore,  I  shall  dismiss 
the  bill  with  costs. 


MEMORANDUM. 

After  all  the  foregouig  Cases  had  been  printed,  the 
Report  of  the  Appeal-Motion  in  Jones  v.  Geddes,  (ante, 
606),  was  published.     See  1  Phill.  724. 
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ACCUMULATION. 
1.  The  Thellusson  Art  applies  not  to 
cases  in  which  there  is  merely  an 
executory  devise  or  bequest,  but 
only  to  those  c&ses  in  which  there 
u  an  express  trust  for  accumulation ; 
and  if  that  trust  exceeds  the  time 
prescribed  by  the  Act,  the  next  of 
kin  or  the  heir  of  the  testator  (ac- 
cording to  the  nature  of  the  pro- 
perty) and  not  the  residuary  devisee 
or  legatee,  is  eatitled  to  the  income 
accruing  after  the  expiration  of  the 
prescribed  time.  The  deusion  in 
Macdonald  v.  Bryce,  2  Keen,  276, 
disapproved  of.  \Elbortte  v.  Ooode] 
165 

S,  A  testator  directed  funds  to  be 
proTided  for  certain  cbarity'Schools, 
by  accumulating  his  property  :  but 
fixed  no  time  for  the  continuance  of 
the  accumulation  ;  which  must,  ne- 
cessarily, have  exceeded  the  legal 
period.  The  Court  held  the  diroc- 
tion  to  accumulate  to  be  void,  and, 
consequently,  the  ulterior  disposi- 
tions of  the  will  to  fail :  but,  as  the 
testator  had  shown  an  intention  to 
devote  his  property  to  charitable 
purposes,  it  directed  his  intention  to 
be  carried  into  effect,  cy  pres,  by 
means  of  a  scheme  to  be  settled  by 
the  Matter.  \Marlin  v.  Maugham] 


.  Testator  devised  his  estates  m  trust 
for  the  plaintiff  for  life,  with  re- 
mainder  to  his  first  and  other  sons 
in  (ail  male,  with  remainders  over ; 
and  lUrected  that,  if  any  person  for 
the  time  being  entitled  to  the  pos- 
session of  the  estates  should  be 
under  twenty-one,  the  trustees 
should,  so  long  as  the  person  so 
entitled  should  be  under  twenty- 
one,  receive  the  rents  and  iqiply  a 
competent  part  thereof  for  nis 
maintenance,  and  invest  the  surplus, 
iu  their  names,  on  government  or 
real  security,  and,  from  time  to 
time,  receive  the  income  thereof 
and  invest  the  same  in  like  securi- 
ties, so  that  the  same  might  accu- 
mulate, and  should  stand  possessed 
of  such  surplus  rents,  U^[ether  with 
the  accumulations  thereof,  upon 
trust  to  invest  the  same,  from  time 
to  time,  in  the  purchase  of  real  es- 
tates, to  be  forthwith  settled  to  Uie 
uses  and  upon  the  trusts  thereby 
declared  of  the  devised  estates. 
Held  that  the  trust  was  void  for  re- 
moteness.    [Browne  v.  Stot^ktmi\ 


ADMINISTRATION. 

,  By  a  decree  the  bill  was  dismissed 
u  against  A.,  one  of  the  defendantB, 
"— '  *•"  """  to  be  pud  his  costs,  A 


and  he  « 


bill  wia  aiterwanli  filed  to  wt  siide 
that  decree;  and  A.  being  dead, 
letters  of  kdmiiriBtration  to  bim,  li- 
mited to  die  purpose*  of  the  miit, 
-ware  taken  out,  nid  the  limited  ad- 
ministrator wu  made  a  party  to 
the  suit.  Held,  first,  that  A.  was 
not  properly  represented  in  the  suit, 
as  it  sought  to  deprive  his  estate  of 
a  benefit :  secondly,  that  the  admi- 
nistrator ooutd  not  rebminisb  the 
costs  of  the  former  suit ;  for  a  li- 
mited admiuistraUir  cannot  renounce 
any  benefit  to  which  his  intestate's 
estate  is  entitled.  Semble,  that  the 
Eectesiaatknl  Conrt,  will  not  grant 
flill  lettMs  of  administration,  of  an 
intoRtateV  efTeets,  to  any  person  un- 
less he  is  either  a  creditor  of  the 
intest&te,  or  is  interested  in  the  es- 
tate under  the  Statutes  of  Distribn- 
tion.  [Oaew  v.  CAmirtr]  -  212 
2.  Specific  legacies  and  dorised  real 
eat*tes,  must  contribute,  rateably, 
to  the  payment  of  specialty  debts, 
CcmewaU  v.  CometeaU,  reported 
ante,  Vol.  xii-  page  298,  ovemiled. 
[Oemi  T.  Gereii']    -     -     -     654 

AFTIDAVIT. 

1.  If  a  plaintiff  gives  notice  of  his 
intention  to  read  an  affidavit  on  the 
hearing  of  a  motion,  but  declines  to 
do  so,  the  def^dant  is,  neverthe- 
less, entitled  to  read  it.  [_Cautt/ 
V.  HoulditeA^ 7fi 

2,  It  ia  not  necessary  that  all  the 
affidavits  filed  on  a  motion,  should 
be  read,  in  order  to  entitle  the  suc- 
cessfiil  party  to  the  costs  of  them. 
[Freer  v.  Bimner]      -     -     -    891 

See  Mortgage,  2. 

AGREEMENT. 
See  Public  Policy. — Railway 


ALIENATION. 

Testator,  after  giving  several  annui- 
ties, b^ged  it  to  be  understood 
that  if  any  of  his  annuitants  shotdd 
attempt  to  adl  or  dupote  e)f  th^ 
inter^  in  his  annuities  to  them 
(which  he  wished  only  for  thdr 
peculiar  and  particular  benefit), 
fh)m  that  moment,  his  heqnest  to 
them  was  to  terminate  fbr  ever,  and 
the  principal  and  Interest  of  each 
bequest  to  revert  to  his  general 
fund.  One  of  the  annuitants  peR- 
tianed/br  the  benefit  of  the  Insol- 
vent Debtors'  Act,  having  entered 
the  annuity  in  hb  schedule,  toge- 
ther with  the  effect  of  the  above- 
mentioned  clanse  in  the  will,  and, 
afterwards,  the  usual  vesting  order 
was  made  by  the  Insolvent  Debton* 
Court.  Held,  that  his  annui^ 
ceased  on  his  presenting  the  peQ- 
tiott.  IMartin  v.  MaufAaml  230 
See  Sbfaratk  Property. 

AMENDED  BILL. 
On  the  allowance  of  demnrrers  put  in 
by  three  of  the  defendants,  the-, 
plaintiff  had  leave  to  amend  his  bil^ 
on  paying  each  of  them  20*.  costs. 
The  order  to  amend  was  serred 
upon  a  fourth  defendant,  but  after 
he  had  flied  his  answer,  and  he 
moved  to  lake  the  amended  bill  off 
the  file,  for  irregularity.  Mottou 
reflised ;  because  the  order  to  nmend 
remained  undischarged,  ^etls*  v. 
Stanhope\ 200 

AMENDMENT. 
See  DErsKOAMT,  3. . 

ANNUITY. 

Testator  bequeathed  two  leasehold 
houses  to  trustees,  in  trust,  tmt  of 
the  rmtt,  to  pay  50/.  a  year  to  his 
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daa^hter-in-law  so  long  as  she 
flhoald  remain  his  son*s  widow,  and 
to  invest  the  suqplus  in  stock,  to  be 
held  in  tmst  for  his  wife  for  life, 
remainder  for  his  grand-daughters ; 
and  after  his  death,  in  case  his 
daughter-in-law  should  be  then 
married,  or  after  her  decease  or 
seeond  marriage,  whenever  the  lat- 
ter event  might  happen,  to  sell  the 
houses  and  invest  the  proceeds  in 
stock,  to  be  held  in  trust  for  his 
wife  for  life,  remainder  for  his 
grand-daughters.  The  daughter- 
in-law  continued  single,  and  the 
trustees  paid  her  the  50  U  a-year 
out  of  the  rents,  and  disposed  of 
the  surplus  in  the  manner  directed, 
until  the  lease  of  the  houses  ex- 
pired. Held,  after  the  death  of 
the  testator  s  widow,  that  the  stock 
purchased  with  the  surplus  rents, 
was  not  subject  to  the  payment  of 
the  annuity,  notwithstanding  the 
lease  had  expired.  [JDarbon  v. 
Rkkard*^ 537 

ANSWER. 

Testator,  after  giving  certain  benefits 
to  his  heir,  revoked  them  in  case 
she  should  ever  dispute  his  will  or 
ius  competency  to  make  it,  or  should 
not  confirm  it  when  required,  or 
•boald  not  resist  any  proceeding  by 
the  result  of  which  a  greater  bene- 
fit might  be  attainable  by  her  than 
was  intended  by  the  will.  A  bill, 
agahitt  the  heir  and  others,  to  es- 
tablish the  will  and  carry  the  trusts 
into  execution,  contained  statements, 
and  interrogatories  founded  on 
them,  relating  to  the  testator's  sa- 
nity and  to  the  heir  having  refused 
to  confirm  the  will.  Held  that  the 
heir  waa  not  bound  to  answer  any 
of  the  interrogatories  relating  to 
the  testator's  sanitv,  notwithstand- 
Vol.  XIV. 


ing  the  revocation-clause  might  be 
invalid,  or  she  might  have  made 
an  admission,  in  her  answer,  which 
subjected  her  to  its  operation,  if  it 
were  valid.  \^Cooke'9.  Turner^  218 

See  Defendant,  8. — Plea  and 
Pleading,  6. 

APPEAL. 
See  Practice,  13. 

APPOINTMENT. 

1.  A  residue  was  bequeathed  in  trust 
for  A.  for  life,  and,  after  his  death, 
for  his  children,  as  he  should  ap- 
point ;  and,  in  default  of  appouit- 
meut,  for  the  children  equally,  with 
remainder  over.  Before  A.  was 
married  or  had  exercised  the  power, 
some  of  the  parties  entitled  in  case 
he  should  have  no  child,  filed  a  bill 
to  have  the  accounts  of  the  testa- 
tor's estate  taken,  and  the  residue 
ascertained  and  secured.  Before 
decree,  A.  married  and  had  a  child ; 
and,  four  days  after  the  child's  birth, 
he  exerci^ted  the  power ;  and  then 
filed  a  bill  against  the  plaintiffi  in 
the  former  suit,  stating  his  marriage, 
the  birth  of  his  child  and  the  ap- 
pointment, and  insisting  that,  there- 
by, the  interests  of  the  plaintiffs  in 
the  former  suit,  had  been  wholly 
determined  and  put  an  end  to. 
The  plaint  ifis,  however,  contended 
that  the  appointment  was  fraudu- 
lent and  void  in  toto,  inasmuch  as, 
though  it  was  made  in  favour  of 
A.'s  children,  he  would,  in  the  pro- 
bable event  of  their  dying,  become 
entitled  to  the  property  as  their 
next  of  kin.  But  the  Court  held 
that,  under  existing  circumstances, 
the  appointment  was  good,  and, 
therefore,  that  no  decree  ought  to 
be  made,  in  the  original  suit,  until 
z  z 
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the  happening  of  the  e?ent8  which 
would  entitk  A.  to  tlie  property. 
IButdker  V,  JmeAwn^     .    •    444 

2.  If  a  ftmd  is  giren  in  trast  Ibr  ail 
ttmd  ettiy  the  children  of  A.  tii  mich 
part9  or  dlitret,  and  in  sneh  man- 
ner, «nd  ftiljeet  to  such  directions, 
-contingencies  and  restrictions  as  A. 
shall  appoint ;  an  appointment  of 
the  whole -income  of  the  fund  to  the 
children,  for  their  lives,  succes- 
siVelyUs  ititalid.  [^Uaydr,  Laver'] 

645 

APPOINTMENT  OF  NEW 
TRUSTEES. 

Testator  devised  his  real  estates  to  A., 
B.t  C.>  and  D.,  and  their  heirs,  on 
certain  trusts  which  required  the 
legal  estate  to  he  vested  in  them, 
and  gave  a  power  of  sale  to  them 
or  the  sun'ivors  or  survivor  of 
them  or  the  heirs  of  the  survivor, 
and  declared  that  their  or  his  le- 
ceipts  or  receipt  should  be  a  good 
discharge  to  the  purchaser,  and,  if 
any  of  them  should  die  or  decline 
to  act,  that  it  should  be  lawful  and 
he  thereby  willed  and  directed  that 
the  survivors  of  them,  should,  im- 
mediately or  within  two  months  af- 
terwards, by  any  deed,  nominate 
some  fit  person  to  be  a  trustee  in 
his  place.  D.  died  ;  and  A.  and  B., 
by  one  deed,  and  C.  by  another 
(both  of  which  were  executed  more 
than  two  lunar  months,  but  less 
than  two  calendar  months  eSter  D.'s 
death)  nominated  ik  new  trustee,  but 
did  not  convey  the  legal  estate  to 
him.  A.,  B.,  C.  and  the  new  trus- 
tee, agreed  to  sell  the  estates  to  M., 
who  objected  to  complete  his  pur- 
chase, first, because  the  appointment 
of  the  new  tnistec  had  not  been 
made  within  two  lunar  months,  se- 
condly, bccausic  it   had   not    been 


made  by  one,  single  deed,  and 
lastly,  because  the  power  of  sale 
was  suspended  during  the  vacancy 
in  the  trust.  The  Oourt  overruled 
the  objections;  but  held  that  the 
new  trustee  had  not  been  duly  ap- 
pointed, because  no  conveyance  had 
been  executed  to  him;  notwith- 
standing which,  that  A.,  B.«  and  C. 
could  make  a  good  title  and  give  an 
effectual  dischaiige  for  the  puzcfaase- 
money.  The  Court  held  also  that 
the  new  trustee,  though  not  duly 
appointed,  m%ht  join  with  A.»  B. 
and  C.  in  a  suit  for  a  specific  per- 
formance. [  Warhurton  v.  Sa:ndys] 

ARBITRATION. 

A  general  demurrer  to  a  bill  to  set 
aside  an  award,  which  was  agreed 
to  be,  but  had  not  been  made  a  role 
of  the  Court  of  Chancery,  overruled 
by  the  Fiee-Chaneellory  but  allowed, 
on  appeal,  by  the  Lord  Chane^lor. 
[Iletning  v.  Swinnerton"]  -     -  588 

ARTICLES  OF  SEPARATION. 

Articles  of  separation  decreed  to  be 
specifically  performed.  A  covenant 
to  indemnify  the  husband  against 
his  wife's  debts,  is  not  the  einly 
consideration  that  will  support  snch 
articles  :  a  covenant  to  put  an! end 
to  a  suit,  against  the  husband,  in 
the  Ecclesiastical  Court,,  or  to  |>ay 
him  an  annuity,  or  to  par  his  exist- 
iu^  debts,  is  sufficient.  [^IFihm  v. 
Wilson]      -     -     -    »•     -     -    405 

See  Separation. 
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ASSETS. 
Specific  legacies  and  devised  real  es- 
tates, mui>t  contribute,  rateably,  to 
the    payment   of    specialty   debts. 
Cornewall  v.  Corneasill^   rcjwrted 
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on/e,  vol.  xii.  p.   298,  overruled., 
[^Gervis  v.  Germs']     -     -    -    654 

AWARD. 

A  general  demurrer  to  a  bill  to  set 
a^de  AW  ai/^iird,  which  was  agreed 
to'  be,  but  had  isot  been  made  a 
frile  of  th^  Court  of  Chancery,  over- 
ruled by  the  Fiee'Chancefhry  but 
allowed,  on  appeal,  by  th«  Lord 

'  Chancellor,  [Heming  v.  Stohmer- 
ton]      .    - 588 

BANK  OF  ENGLAND. 

ppe  of  two  trustees  of  a  sum  of  stock, 
,  sold  it  out  under  a  power  of  attor- 
ney, to  which  he  had  forged  the 
signature   of  his  co-trustee,   and, 
some  time  alierwards>  absconded. 
Held  that  the   Bank  of  England 
was   compellable^    in  a  court  of 
,  ^egmUyt  to  reinvest  the  stock  in  the 
,  .oan^  of  the  other  trustee.    [Slo- 
man.  v.  Bank  of  England  ]   -    475 
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BANKRUPT. 
:£ie«  Hbritable  Bond. 


BIDDING. 


liJ 


)f\   ',•    r.  •  .- 

A-nioatatesold  under  a  decree  was 

/'ilbuooked  dowii  to  the  solicitor  of  a 

1  mortgagee^  who  was  not  a  party  to 

.s.<  ihci.suit^  but  consented  to  the  sale. 

A.^molkln  :by  the  solicitor,  to  be 

/i>4isd»rged.  frotti-  his  purchase,  on 

.ixilhe< ground  tkat  he  retracted  his 

.  biddul^  befoKOithe   hammer  fell, 

•was  refused  with  costs.     [Freer  v. 

Bimner] 391 

BILL  OF  EXCHANGE. 
See  Plea  and  Pleading,  C. 

^NA  VACANTIA. 
JSeeCRcrwif, 
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BROKER'S  COMMISSION^ 

A  party  who  had  been  ord^ed'  to 
transfer  large  smtas  of  stocks  hit o 
Court,  paid  the  broker  a^jthe.rafe  of 
l8.Sd>  per  cent,  "for  jiJ^P^^iv^  <bini 
on  making  the  trausftr^  ..H^l^.^l^ 
the  payment  {whi^,iaiiftq^ntp4y  to 
28/.  2s.  6d.)  was  propftr^^.ppght 
to  be  allowed  in  taiUngf(t&eipf|fty's 
costs.    [DavenporJ^  Sf,Jf^»ffeifl^(ir7o 

CAPITAL  AND  iNCQWje^ 

Testatrix  bequeathed  her  personal  es- 
tate to  A.  for  life,  remainder  over. 
The  estate  consisted,- 16  ^^i^V^  a 
sum  recovered  lif  respk^ct  of  princi- 
pal and  interest  due  from  a  deceas- 
ed debtor  to  the  testatrix :  but^  as 
the  debtor  died  partially  insolvent, 
the  sum  recovered  was  less  thaii  the 
principal  of  the  debt.  Held  that 
A.  was  not  entitled  to  a  portion 
of  that  sum  in  respect  of  the  in- 
terest of  the  debt  accrued  since  the 
testatrix*s  death,  but  that  the  whole 
of  it  was  part  of  the  cofital  of  the 
testatrix's  estate.  [Turner  v.  New- 
port] 32 

CHARITY. 

1.  Tlie  testator  directed  funds  to  be 
provided  for  certain  charity-schools, 
by  accumulating  his  property :  but 
fixed  no  time  for  the  continuance  ( f 
the  accumulation;  which  must,  ne- 
cessarily,  have  exceeded  the  l^al 
period.  The  Court  held  the  dipec- 
tion  to  accumulate  to  be  void,  and 
consequently,  the  ulterior  disposi- 
tions of  the  will  to  fail :  but,  as  tlic 
testator  had  shewn  an  intention  to 
devote  his  property  to  charitable 
purposes,  it  directed  his  intention  to 
be  carried  into  effect,  cy  preSy  by 
means  of  a  scheme  to  be  settled  by 
the  Muftfer.  [Martin  v.  Maughaw] 

230 
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2.  A  scli£fme  relating  to  a  charity, 

whieh  had  not  been  submitted  to  the 

.  Master  but  had  been  sanctioned  bv 

,  the  Allorney-generaly  directed  to 

.  ke  carried  into  effect. — Monies  be- 

,  kmging  t<y  a  free-school  founded 

,    b]^,Q\^i^  £lisal*eih^  ordered  to  be 

.  ,.juyesi(,Ml  vdl  land  for  the  purpose  of 

,  e^cting   ^additional    buildings,    in 

.  iurtherance  of  the  objects  of  tlie 

efaarity.  [Attorney -general  v.  Earl 

,(/JUant/eld] 601 

^^  After  Z  decree  had  been  made  in  a 
. ,  suit  by  information  and  bill^  for  the 
.;.  general  administration  of  a  charity, 
one  of  the  objects  of  which  was  a 
.  free  grammar-school,  the  master  of 
the  school^  who  was  not  a  party  to 
.  the  suit,  presented  a  petition  in  it, 
with  the  sanction  of  the  Attorney- 
gekeralf  stating  that,  in  1832,  which 
was  five  years  before  the  decree  was 
made,  the  defendants,  the  trustees 
of  the  cliarity,  unlawfully  removed 
him  from  his  office,  and  praying  to 
be  paid  the  arrears  of  his  salary. 
Held  that  the  petition  could  not  be 
entertained,  because  it  was  pre- 
sented by  a  person  who  was  not  a 
party  to  the  suit,  and  involved  an 
important  question  between  the  pe- 
titioner and  the  trustees,  which  was 
not  raised  at  the  hearing  of  the 
suit.  Held  also  that  the  Coart 
would  not  have  had  jurisdiction  to 
detennine  the  question,  if  the  peti- 
tion had  been  presented  under  Sir 
Samuel  Eomillys  Act;  but  that 
a  new  suit  must  be  instituted.  [At- 
tomey-ffeneral  v.  Corporation  of 
Bristol] 648 

CHATTEL-INTEREST. 
See  Priority,  1. 

CHILDIIEN. 
See  CoNSTKUCTiuN,  19. 


CHOSE  IN  ACTIONT. 
!•  A  married  woman,  an  infant,  har^ 
ing  become  entitled  to  900  /.  under 
the  trusts  of  her  mother's  settle- 
ment, the  trustees  paid  A00l^^2iTi 
of  it,  to  her  husband,  upon  the  un- 
derstanding that  he  should  settle 
the  remaining  500  L  for  the  benefit 
of  his  wife,  in  the  manner  after 
mentioned.  Accordingly,  the  trus- 
tees paid  the  506/.  to  N.  and  M, 
the  husband's  nomine(>s ;  and  by  a 
deed  made  between  the  husband 
and  wife  and  N.  and  M^  it  was  de- 
clared that  the  latter  should  pay  the 
income  of  the  500  /.  to  the  wife,  for 
her  separate  use  for  life,  and  that» 
after  her  death,  the  principal  should 
remain  upon  such  trusts  as  she 
should  appoint  by  will,  and,  in  de- 
feult  of  appointment,  in  trust  for  her 
next  of  kin,  according  to  the  sta- 
tutes of  distribution.  The  wife  snr- 
Tived  her  husband.  Held  that  the 
settlement  was  binding  on  her ;  and 
that,  under  it,  she  was  entitled 
merely  to  the  income  of  the  500  /. 
for  her  life,  and  not  to  the  principal 
absolutely.    {Hansen  v.  ^liller]  22 

2.  A  female  infant  being  entitled  to 
the  reversion  of  a  ehne  in  aetiony 
expectant  on  the  decease  of  the.  sur- 
vivor of  A.  and  B.^  sh^  and  )ber 
husband  covenanted,  in  ccmiempla- 
tion  of  their  marriage,  to  a»Bm  it 
to  trustees  in  trust,  as  to  bn^  inoiety, 
for  the  husband  absolutely,  «m4  as  to 
the  other  moiety,  for  ^he  wife  and 
the  issut  of  the  marria^/  The  (ius- 
band  died  first,  and'  imerwi^ds  A. 
and  B*  died.  HeM  ths^'tibe  wife 
was  entitled  to  have  t^e  ehost  in 
action  transferre4  to  her. '  [Jj^nas- 
seur  \.  Scratton\      -     -     -     115 

3.  The  tenant  for  fife  of  a  tnist-fihid^ 
having  consented  to  surrender  her 
interest  to  the  reversioner,  a  ^am'^ 
woman,  and  the  latter  iiaving /been 
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.  ^son'med  in  Court  and  consenting, 
the  Court  ordered  the  fund  to  he 
Irant/erred  to  her  kutiand.  [^Creed 

V.  Perry] S92 

-4.  A  loanied  woman,  who  was  en- 
titled to  a  tniBt-fund  in  revemon, 
.  having  had  tbe  life-interest  assigned 
to  her,  tbe  Court  ordered  the  fund 
ia  be  trAnsferred  to  "ber  fauBband, 
she  consenting.  [BaH  v.  Hagontn] 
595 
Ste  Pbiobity,  1. 

COMMISSION. 
.5m  Broker's  Commission. 

CONDITION. 

Testator,  afler  giving  certtun  ben^ts 
to  hii  heiress-at-law  out  of  his  real 
estates,  re?oked  them,  and  gave  them 
.  oyer,  in  cqse  Uie  should  dispute  his 

,  will  or  hb  competency  to  make  it, 
or  should  not  confirm  it  when  re- 

3uired  by  the  trustees.     Held  that 
le  clause  of  revocation  and  gift 
....over,  VRS  valid.  \Cookey.  Turner] 


■  >■  ■  CONSTRUCTION. 
f.^Teatator  gave  300 1,  to  each  of  his 
^'.tbree  trustees  and  executors  who 
"f  iKiiuld  prove  and  act :  but  if  any  of 
.'  'ffiem  thouM  die  Ktthout  having 
■ '-  otfeJ,  or  should  refuse  or  decline  to 
?  ^Cthe  legacies  intended  for  them, 

iiero,  to  go  to  the  trustees,  who 
'  ^im^er  llif  potc(r  Jbr  that  pwpo»e 
' .'.^eoniained  in  Ihe  ivill,  tioutd  be 
'^  .^appointed  in  (Aeir  lilaee.  Two  of 
J  thS'lruslt-es  died  in  the  testator's 
-  .lifetime,  and  two  aen  ones  were 
,  ]>^Dposed  by  tbe  surviving^  trustee 

and  appointed  by  the  Mutter  in 
/  compliance  with   the   decree  in  a 

suit, for  administering  the  testator's 

«ststc.     Udd  that  Uiey  ncrc  not 


entitled  to  the  teg&oes  intended  for 
the  deceased  trustees.  [Walt^  v. 
GladttoKt] -    2 

2.  Testator,  after  u^ointing  three 
trustees  of  his  wilt,  provided  that, 
if  they,  or  any  of  them,  orany  tfiis- 
tee  or  trustees  to  be  a,|jpti^ntea  utider 
that  proviso,  sAould  aie  at  b^'de- 
sirons  to  he  discharged^  or,  j^'  to 
reside  beyond  sea,  or.negleH  oi^'re- 
fuse  or  become  incapable  to^fttfti  be- 
fore the  trusts  should  he  ^tOTtoi^ed, 
it  should  be  Iawful,/o>  the  MrvOf- 
inff,  oontinuing  6r  aeting' tniitee* 
or  truiieefir  tfie  lime  iein^  i>r  the 
latt  acting  truMtet,  to  nonUnate  a 
new  trustee  or  trusted'';  and'  ,{bat 
the  trust  property  which  g}&ni{^  he 
or  hme  been  cetttd  fM  the  tr^itee 
or  trvtleea  to  dying,  desring  to  be 
discharged  &c.,  and  thauld  then  be 
tuhjeet  to  the  Iruttt  of  the  ^ill, 
should  be  vested  in  the  new  trustee 
or  trustees  jointly  with  the  surviv- 
ing or  continuing  trustee  or  trus- 
tees, or  solely,  as  the  case  migbt  re- 
quire. Two  of  the  trustees  died  in 
the  testator's  lifetime.  Query, 
whether  new  trustees  could  be  ap' 
pointed  under  the  power?  [Walth 
V.  Gladttone] 2 

3.  Testator  gave  19,000  I.  consols  to 
trustees,  in  trust  for  E.  B.  for  life, 
and,  after  her  death,  for  her  chil- 
dren; and,  iu  case  she  should  die 
without  leaving  a  child,  he  directed 
that  the  trust-&nd  AotJdAeton- 
tidered  at  part  of  Am  pertonat  h- 
tale,  and  Se  diepoted  of  in  a  due 
eovrte  of  adminialration :  and  he 
gave  the  residue  of  his  effect?  to 
E>  B.,  her  executors  and  ndminis- 
traton,  to  and  for  her  add'  their 
own  use  and  benefit,  she  and  they 
paying,  thereout,  all  the  debts  duo 
from  him  at  his  decease,  together 
with  Ihe  expenses  of  his  funeral, 
the  charges  of  proving  and  estab- 
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lixliing  hU  will  anil  other  tiicidratal 
exjM.'Ub«K,  end  he  u|i))oinb!il  ber  his 
fxeciilnx.     E.  B.  survived  the  tee 
.    .  iiilgr  ftjid  diej   witliitut  leaving  a 
cHiid.     Hfla  thiit,  thereupon,  the 
.  ,  ifust-i'im^i  itid  not  bOToine  undis- 
.,;    jjjjiedj' of,  imt  formed  part  of  the 
1.  |,.t(?ntat9r8  TOsiduni'y  eslate,  and  be- 
,  ,    litfiafi  as  BUfh,  lo  E,  B.'s  estate. 
:.  'i.^cH(| v,>Vo«*-f]     -     -     -     -    35 
,'lj  Tea^tof  gave  bin  real  and  resi- 
duary pcriwnal  i.'?iate,  in  trust  to 
.  .  pfu  an.  annuity  to  his  nephew,  and 
subject  tliereto,   in    trust  for  his 
daughter  for  life,  remainder  in  trust 
)  pay  tho  income  for  (he 


nance  of  all  and  « 


uch  child 


and  chiTdren  as  she  might  leai 
her  decease,  during  liis,  her  or  their 
luinority :  and,  wlien  the  youngest 
should  have  attained  twenty-five, 
to  pay,  assign  and  transfer  the  in- 
come, together  wilh  the  principal,  to 
the  ehildren,  the  sumo  lo  be  divided 
equally  bctwcru  tli.'m.  share  and 
share  alike;  hut  ifany  of  ihem  should 
die  leaving  a  child  or  children  who 
should  attain  twenty-one,  then  to  pay 
and  assign  the  share  of  such  child 
to  such  his  or  their  child  or  chil- 
dren :  and  then  the  testator  e^preBsed 
his  further  will  to  be  that  his  trus- 
tees should  immediately  afler  his  ne- 
phew's decease,  convey,  release  and 
assign  all  his  freehold  and  lease- 
hold cHtntfs  unto  ihe  heir  or  heirs 
who  hIiouM  be  legally  entitled  there- 
to ;  and,  in  case  his  daughter  should 
leave  no  child  or  children,  or  they 
should  die  under  age  and  unmar- 
ried, then  in  truft  to  pay  and  assign 
the  income,  together  with  the  whole 
residue,  unto  and  equally  between 
his  next  of  kio.  The  daughter  left 
five  children  living  at  her  death, 
all  of  whom  attained  twenly-fivc. 
IMd  thar  l!ie  trust  for  them  was 
not  void  for  rcinolrneSB,  but  thai 


they  look  vested  interests  inth? 
trust-property  on  their  mother's 
death.     iMUroy  v.  Hfilrby]  -     48 

5.  Testator  devised  all  his  rol  estates 
(except  the  hereditamenta  th^rein- 
afler  particularly  deviaedVto  trus- 
tees on  certEun  trusts.  In  a  sub- 
sequent part  of  his  will,  be  devised 
hit  farm  in  A.  in  the  poM^gion  of 
T.  IT.  to  T.R.  He  bad  two  iarms 
in  A.,  both  of  which  were  in  the 
possession  of  T.H.,  but  at  diSercnt 
rents  and  known  by  different  names. 
There  being  no  evidence  to  show, 
with  certMnty,  which  of  the  two 
farms  the  testator  meant  to  itv'ae 
to  T.  R.,  the  Court  held  the  excep- 
tion to  be  inoperative,  and  tlut 
both  the  farms  paused,  by  the  gene* 
ra!  devise,  to  the  trustees.  [£&m- 
rfeH  V.  C/adWoM]  -     ...    83 

6.  Testator  gave  part  of  his  property 
to  A.,  B.,  C.  and  D.  npon  certain 
trusts,  for  the  benefit  of  Us  chil- 
dren, and  gave  the  guardianship  of 
them  to  his  wife  and  Us  trustees, 
the  said  A.,  B.,  C.  and  D.,  who 
were  to  maintain  and  educate  them 
out  of  the  trust-property.  By  a 
codicil,  reciting  tjiat  he  had  ap- 
pointed .\.,  B.,  C.  and  D.  executors 
and  trustees  of  his  will,  he  revoked 
Hie  appointment  so  far  as  regarded 
B.,  C,  and  D.,  and,  in  Keu  of  them, 
appointed  E.  and  F.  to  act  as  trus- 
tees and  executors  o/  his  will  along 
with  A.  Held  that  th«  appoint- 
ment of  B.,  C-  and  D.  to  act  at 
guardioM  to  the  children,  ioinlly 
wilh  A„  remained  luirCyohcd.  [In 
re.  PurU]       -     -     -•    i     .     ;     89 

7.  Testator,  ha^ig  freehold,  copy- 
hold and  leasehold  estates,  some  of 
which  were  within  the  liberties  of 
the  city  of  H,,  and  others  within  Ihc 
county  of  H.  but  out  of  llie  liber- 
ties of  the  city,  devised  all  his  free- 
hold, copyhold  and  Icabehold  true* 
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niMilii  ill  ihe  city  <.f  II,  or  the 
libertira  tberrof,  in  the  county  ol' 
H.,  and  hie  two  Ifosehold  houses  on 
Jjudgate-hill  in  the  city  of  London, 
:  .to^truBtees  in  tnut  to  sell.  In  a 
coilidl,  he  spok«  of  th«  sate  autho- 
rised,, by  bis  will,  of  his  ostntes 


the  cily  and  county  of  H.  Held 
that  the  estates  in  the  county  of  H. 
but  out  of  the  liberties  of  the  dty. 


did  Dot  pass  by  the  devise  to  the 
taiatees.  {MMtr  v.PlaW]  •  95 
8.  The  words :  "  during  their  joint 
and  natural  lives,"  in  a  settlement, 
heW  to  me&m :  "  during  their  joint 
lires  and  the  liffe  of  each  of  them." 
[Smiti  V.  Oaie*]  -  -  -  -  122 
.  9.  Testator  bequeathed  a  year's  wages 
and  150^  to  hia  servant,  J.F.  By 
m  codicil)  he  revoked  those  bequests, 
and  gave  J.  F.  an  annuity  in  lieu  of 
them.  .  By  a  subsequent  codicil  be 
revoked  every  gift,  in  Ait  will,  be- 
queathed to  J.  F.,  his  late  butler, 
both  the  one  year's  wages  and  the 
further  pecuniary  legacy  of  160  A 
Held  that  the  annuity  given  by  the 

frior  codicil  was  not  revoked. 
Pratl  V.  Pratt}     -     -     -     -  129 

10.  In  1773,  A.  married  B.  who  was 
.  .  seised  in  fee  of  estates  in  Denbigh- 
shire. By  their  marriage  articles  they 
covenanted  that  M.  and  N.  should 

. .  stand  seised  of  B.'b  estates  (which 
.were  mentioned  by  their  names),  to 

, , .  .the  use  of  A.  and  B.  for  their  lives 
and  the  life  of  the  longer  liver  of 
them,  remainder  to  the  use  of  their 
first  aod  other  sons  in  tail.  B.  had 
an  BBtate  in  Denbighshire,  called 
Plas  Madoc,  which  was  not  men- 
tioned in  the  articles.  A.  and  B. 
hod  two  sons.  In  1802,  they  and 
their  elder  son  conveyed  all  their 
estates  including  Plas  Madoc  to  a 
tenant  to  the  precipe,  and  after- 
wards aulTered  recoveries  of  them, 
forthepur|H)!^eofbarringal]e8tates- 
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tail,  reversions  and  remainders  in 
the  estates,  and  resettling  th'em  to 
such  uses  as  A.  and  B.  aii'd  their 
elder  son  :siiinil4l  a])p()int,  and,  in 
default,  to  A.  jiid  li,  tgr  ih()ir  lives 
and  the  lifi'  of  the  longcT  liver  of 
them,  remainikr  to  such  uses  as  tlie 
elder  son  should  appoint,  aild,  in 
default,  to  9uch  uses  as  the  said 
estates  were  and  stood  limite^foby 
the  articles.  Held  that  thfi  ulti- 
mate  limitjitinii  was  wholly  inop(^r- 
ative  at  law.,  and  that  it  hnd  no 
effect,  in  equity,  lipOQ  Plb  J^idoc, 
and  that,  subject  to  the  jm'St^  and 
life  estates,  there  vkb  a  t«8illtiDg 
use,  as  to  it,  for  B.itiieA.  ' 

In  Idtjg  (at  which  time  X-Vb«  dead), 
B.  and  her  elder  soil  executed  deedii 
and  BuSered  recover^' by  Which 
(af\er  reciting  that  the  bo^  had  con- 
tracted for  the  purchase  of  B.'s 
life-interest  in  the  estates,  except  as 
thereinafter  mentioned)  they  ap- 
pointed the  estates,  except  Plas 
Madoc  (which  was  mentioned  to  be, 
but  was  not  thereinafter  more  par- 
ticularly described),  to  the  uses 
after  expressed ;  and  they  granted 
the  estates  to  E.  J.  and  his  heirs, 
save  and  except  to  B.,  during  her 
life,  out  of  the  grant,  the  estate 
called  Plas  Modoc,  to  hold  the  pre- 
mises thereby  granted  (except  as 
thereinbefore  excepted)  to  £.  J. 
and  his  heirs,  subject  as  to  Plas 
Madoc  to  a  mortgage  thereon,  to 
uses,  which  were  declared  of  all  the 
estates,  the  last  being  for  the  elder 
son  in  fee.  Held,  at  law,  that  he 
took  an  estate  in  fee  in  possession 
in  Plas  Madoc  Held,  in  equity, 
that  he  took,  at  the  least,  an  estate 
in  fee  in  remainder  expectant  on 
B.'s  death,  in  Plan  Madoc.  lYoude 
v.Jonet] J3I 

1 1 .  Tcst.itor  bequeathed  his  residuary 
personal  estate,  to  trustees,  in  Irust, 
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ipitA  aU  amveniaU  speed  aftei  bis 
'.'  death,  to  sell  such  part  or  parts,  as 
(^.^tbcj  or  the  surriTor  of  them,  or 
J,,. the  execuJboiB  or  administratora  of 
[^  ^uchiuryiYor^or  their  or hisaaaigasy 
,^  should  ^hink  proper^  of  aoy  monies 
f.  10  lKq)fimda»  and  also  to  call  in, 
/j^^^I  Aoi  convert  into,  money  all 
,^^  sucli  fa^&ii  the  rest  of  Im  general 
.  fl,]^rsf>nal  e^ate  as  should  not  consist 
(1^^  moi^y^  and«  out  of  his  general 
l,,,pei^Qpal.  estate,  and  the  monies 
!.  jfermioig  part  thereof  and  to  arise 
.  thei£})yy  to  p^y  his  dehtsiitc^  and  to 
invest  4ie  reaidue  of  the  monies  to 
y ,  iuise  from  hjb  general  pergonal  c&state 
which  shonJLl  remain  after  answer- 
ing the  purposes  aforesaid,  in  the 
,  usual  securities^  and,  from  time  to 
.  .'time,  to  alter,  at  their  or  his  discre- 
:  tion,  as  well  the  same  stocks,  funds 
and  seeuritiea,  as  also  such  of  the 
stocks,  funds   or  securities  being 
.part  of  his  personal  estate,  which 
.  they  or  he  should  not  think  proper 
to  sell  and  convert  into  money;  and 
to  stand  possessed  of  all  the  trust- 
monies,   stocks,   funds,  and  secu- 
rities which  should  be  so  purchased 
as  aforesaid,  and  which  should  re- 
main  unconverted  into  money  as 
aforesaid,  in  trust  to  pay  the  in- 
terest, dividends  and  annual  produce 
thereof^   as    and    when   the  same 
should  be  received,  to  the  plaintiff, 
llie  residue  of  the  testator's  estate, 
after  payment  of  his  debts  &c.  &c., 
consisted  in  part,  of  sums  of  long 
annuities  and  Bank  and  East  India 
stock,  which  still  remained  unsold. 
Held  that  the  plaintiff  was  entitled  to 
the  income  accrued  on  those  sums, 
from  the  testator's  death.  [^JFreyv, 

Smiih^ 202 

12«  Testatrix  bequeathed  as  follovirs : 
"  To  my  7iie€ey  M,  M^  daughter 
of  my  nephew  2\  M^  30/.  To 
A.  X,  and  JbT.  X.,  9qh  and  daughter 
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ofwuf  ImUmitemM.!^  aO/«  eaMik' 
And  the  gaveall  tke  fuidiiaof  her 
property,  not  therekiaftar  diipowd 
of,  unto  and  equall  j  l»  be  dinded 
amoagfst  all  her  mepkem&  mmd  Men. 
Afterwarda  she  gsre  A-apecifie  le- 
gacy to  M.  Lb,  whom  she  dcMribed 
aaher  niece.  Held  tbat,bjf  the  ifordi% 
^  and  any  nepbewa  and  mkots  **  in 
the  residuary  bequest^  the  testatrix 
meant,  not  Mil j  her  nepheva  and 
nieces,  but  their  ohiidran  also. 
[Jameeyi.Smia^   .     .     .    .  214 

19»  Testator  bequeathed  her  penaoal 
estate  to  her  aisteiB,  oi^  ia  caaa  of 
the  death  of  either  or  aiijr  ef  them 
leaving  ismet  then  the  ahiire  «f  her 
so  dying  to  go  to  auch  tUii  et 
ckUdreHf  equiUly.  All  the  testa- 
trix's siatera  diod  in  her  tifirtane 
withont  leaving  ai^  child  or  chil- 
dren living  at  the  teatatiix^a  death ; 
hot  one  of  them  left  two  gnad- 
children  then  living*  Held  that 
the  word,  **  issae^'*  meaat  ^  chdd 
or  children,'*  and  eonaequently  that, 
in  the  eventa  that  happened,  the 
testatrix's  estate  waa  undbpoaedof. 
IGoidie V.  Greavea^    *     -    *  »ft8 

14.  Testator  beqaeathed  his  reaidaarv 
personal  estate  to  truotees,  in.  trast 
to  pay  the  intexeat  to  and  amongst 
all  the  childrea  of  hia  brother,  for 
their  respective  Uvea^  .  and  after 
their  deakis,  as  tbej  should  le- 
apectively  die,  he  gate  the  pnuMxpal 
of  their  r^peeiipe  aharea  to  timr 
retpecHwe  ^hildrm;  ^^d  if  any  of 
his  brother's  children  .abodld  die 
without  leavii]^  any  child^hifi ga^ 
their  shares  to  their  aurvivii^  bro- 
thers and  aistera  for  life,  end,  after- 
wards, to  their  re^|>ective  children, 
in  the  same  manner  aa  their  ori- 
ginal shares  wero  given*  One  child 
of  the  testator'a  brother,  had  Ihice 
children,  one  of  whon  was  boni 
(diet  the  testntor*8  death ;  mud  that 
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child  and  siiother  died  in   their 
'   fiiBter*^  Hfetime.    Held  that,  on  the 

•  death  of  the  sister,  the  surriving 
■'   child  became  entitled  to  the  whole 

•  '"Share  of  t^eh  ihe  sister  had  been 

•  tenant  <  for  life.     [^Jmies  v.  i9^t7- 
«  'lem2 428 

15.  Testator  devised  lands  to  his  son 
A.  T.  for  tile,  end,  alter  the  decease 
of  A.  T.,  to  his  first  son  lawfully 

'  issmng,  and,  Jbr  default  bf  weh 
ftt9t  it&ue,  to  the  use  of  the  second, 
third,  and  every  other  son, '  and 
'  tk&  heirw  of  his  or  their  hodieBy  the 
'  Mer  to  be  always  preferred  before 
■  the  younger  of  snch  sons  and  the 
heirs  of  his  body  ^  afid,  for  default 
qfmieh  is9uey  then  to  the  use  of  all 
imd  efvery  the  danghters  of  A.  T. 
and  the  heirs  of  the  body  of  such 
daughter  and  daughters;  with  re- 
mainders over.  Held  that  the  first 
«oft  of  A.  T.  took^  neither  by  con- 
etrucdon  nor  by  implication^  an 
estate^ail,  but  a  life-^estate  only. 
{^Baimaele  y%  Nightingale']     •  456 

16.  Testator  devis^  his  copyhold  and 
leasehold  estates  in  trust  for  his  son 
for  life,  and  after  his  decease  in  trust 
to  assign  and  surrender  the  same  un- 

•  to  'and  am^g  the  person  or  persons 
'"  who^at  the  son's  death,  would  be 
■entitled  to  his  personal  estate  in 

*  ^eiise  he  should  die  intestate.  The 
toil  >dMi  leaving  a  widow  and  four 

'  <  ohiMhen. ''  Held  that  they  took  the 
leitateb  ^  equal  fifth  parts,  as  ten- 

-  attM  in  (M«mnon.  [^Riehardwn  v. 
Bilehardson] 526 

17.  Testator  b^ueathed  600  f.  in 
trust '^r  his  daughter  Sta-ah  for 
lif^,  and  after  her  death  he  be- 
queathed it  to  such  of  his  other 
childreti  as  should  be  living  at  her 
death,  equally,  if  more  than  one ; 
and  if  but  one  such  child  should  be 
thew  living,  then  to  such  only  child  ; 
and  if  all  hie  children  ehould  be 
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th^  dead  (which  ^ttttt  tiapti^^), 
then  to  hiM  persohai'  l^^t^tftipve 
or  representatives ;  aUB,  Yt&  dM}*Ud 
the  trustees  to  tnUii^iih^  mck 
accordingly;  ^orahiAtxfiMili^ta' 
torV  other  chiMtieh;i#^to 
of  kin  at  hif  death; ''JH^d  'that 
their  representativei^' 'am'nilirliia 
next  of  kin  at  .9<k!r^a%VtlMhV't^re 
entitled  xtuder  the  lilffitblit^  Me^blist. 
INiehohon  v.  JrUMnYf'^^'  »49 
18.  Testator  gave  air-fiis'^Wlff  'gnd 
personal  estate  lb  '  thislld^,' '  %ir 
heirs,  ctecutofs,  9c».;  Hxi  itiHi'  to 
pay,  divide,  and  dtstribdtb'th6''in- 
etme,  rent$y  infer^  'tikd  .pHhite 
unto  and  equally  iattdi^gst'^liis 
children,  whose  names  hk  tben- 
tioned,  and  such  other  chilA^  as 
he  might  have,  or  i^'  sfaoiAd  be 
t7i  ventre  de  ia  mefre^  atthfk' death, 
share  and  share  alike ;  |thcr  «tliires 
of  his  daughters  to*  be  piafd'^to 
them,  half-yearly,  fdr  th^ir  sebd|ate 
use;  and  if  any  of  h!s'dnl'<n^n 
should  die  in  his  lifbtiitie  without 
leaving  issue,  he  gave  their  slulres 
to  the  survivors,  but,  if  leavnig 
issue,  then  to  their  issue ;  and,  in 
case  any  of  his  childred  and  their 
issue  should  die  in  the  Itfe^iIKe  of 
any  husband  or  wife  mth  %dhom 
his  children  should  have  intehn^- 
ried,  he  gave  their  shares  to  his 
surviving  children  and  to  the  issue 
of  such  of  his  children  as  should  be 
then  dead;  it  being  his  will  that 
none  of  his  sons*  wives  or  daughters' 
husbands  should  become  heirs  to 
their  children* s  property.  Some  of 
the  testator's  chilihren  died  in  his 
lifetime,  but  without  issue.  Held, 
first,  that  each  of  the  surviv^g 
children  was  entitled  to  a  sha^  of 
his  property,  not  fbr  lift  merely, 
but  in  fee :  Secondly,  that  thd  gih 
over  in  case  any  of  hi$  children  tod 
their  issue  should  <He  in  th^  Rfe- 
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.  time  of  any  husband  or  wife  with 
. .  whom  his  children  should  have  in- 
...Xermarriedt  was  too  remote.  \_Hod' 

.wnv.BaU2 ^^^ 

•Id*  A  settlement  directed  the  trustees, 

.  .  immediately  after  the   decease  of 
..the  survivor  of  the   hushand  and 
,    vfife^  to  transfer  a  fund  unto  and 
>  amongst  all  and  every  the  son  and 
•  9on9y  dau^ter  and  daughters   of 
the    husband    and   wife,   and   the 
.   children   of   such   son    and   sons, 
.    dai^hter  and   daughters,   in   case 
any  of  theoa  should  be  dead  leav- 
ing issue,  share  and  share  alike; 
but  the  child  or  children  of  such  of 
the    said  sons    and   daughters  as 
should  be  then  dead,  were  to  be 
entitled  only  to  a  parentis   share ; 
and,  in  case  there  should  be  no  child 
or  children  of  the  husband  and  wife 
living  at  the  death  of  the  survivor 
of  them,  then  in  trust  to  transfer 
the  fund  to  the  survivor,  his  or  her 
executors,  &c.     There  were  three 
children  of  the  marriage,  but  they 
all  died  before  either  of  their  pa- 
rents: two  of  them  left  children, 
some  of  whom  survived  both  their 
grandfather  and  their  grandmother. 
Held   that  the    surviving    grand- 
children were  entitled  to  the  fund. 
IGreen  v.  Bailey^    ...     635 

See  Annuity. — Chose  in  Action, 
1. — Deed,  3. — Infant. — Lega- 
cy.— Maintenance,  2. — Misde- 
scription.— Precatory  Trust. 
— Remoteness,  1, 3. — Will,  19, 
21. 

CONSTRUCTION  OF  11  GEO.  4 
&  1  WILL.  4,  c.  47. 

Although,  where  an  estate  devised  in 
settlement  is  ordered  to  be  sold  for 
payment  of  debts,  an  infant  re- 
mainder-man may  be  ordered,  un- 
der 11   Geo.  4  &  1  Will.  4,0.  47, 


s.  11,  to  join,  with  the  tenant  for 
life,  in  conveying  the  estate  to  the 
purchaser,  yet  an  efiectual  convey- 
ance may  be  made  by  the  tenant 
for  life  alone,  under  the  l^th  sec- 
tion of  the  Act.  C  Walker  v.  Js- 
ton'} -87 

CONTEMPT. 

An  order,  under  1 1  Geo.  4  &  1  WilL 
4,  c.  36,  rule  12,  for  a  defendant 
to  remain  in  custody  until  answer 
or  fturther  order,  may  be  obtained 
ex  parte,  and  need  not  be  served 
on  the  defendant:  nor  is  it  neces- 
sary for  a  plaintiff  who  has  obtained 
that  order,  to  proceed  to  take  the 
bill  pro  con/essOf  under  the  ISth 
rule  of  the  Act.  K  a  defendant  in 
custody  for  want  of  answer,  is  made 
an  insolvent  debtor,  the  Court  will 
not  discharge  him,  although  he  may 
be  examined,  in  the  Insolvent 
Debtors'  Court,  as  to  the  matter 
alleged  by  the  bilL  [^Maitland  v. 
Rodger^ 92 

CONVERSION. 

Testatrix,  after  expressing  her  inten- 
tion to  dispose  of  all  her  real  and 
personal  estate  as  thereinafter  men- 
tioned, gave  certain  legacies  and 
appointed  A.  and  B.  her  executors, 
and '  gave  to  them  and  their  heirs 
all  lawful  powers  and  authorities  to 
conduct  and  manage  her  freehold 
estates  so  as  that  the  same  might, 
at  their  discretion,  be  sold  and 
converted  into  money,  and  the  net 
money  to  form  part  of  her  personal 
estate;  and  for  those  and  everv 
other  purpose  connected  with  her 
property,  whether  real  or  personal, 
she  invested  them,  and  the  survivor 
of  them,  and  his  heirs,  executors 
and  administrators,  with   her  full 
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atiiliority;  and  she  directed  that 
any  undisposcd-of  surplus  of  mo- 
nies should  be  paid  as  she  should 
by  any  future  writing  or  will  direct 
Held  that  the  real  estate  was  con- 
verted out  and  out  into  money,  and 
subjected,  in  common  with  the  per- 
sonal estate,  to  the  payment  of 
the  testatrix's  debts  and  legacies. 
IFlint  V.  Warren^    -     -     -     554 

COPIES  OF  COURT-ROLL. 

Copies  of  conrt-roll,  authenticated  by 
the  steward  of  the  manor,  are  ad- 
missible as  evidence,  though  they 
are  not  the  copies  delivered  to  the 
tenant  of  the  estate.  [  Breeze  v. 
Hiiwker^   - 850 

COSTS. 

1 .  In  a  suit  to  redeem,  against  a  mort- 
gagee in  possession,  the  defendant, 
in  his  answer,  set  up  an  unfounded 
claim  to  the  equity  of  redemption, 
and  denied  that  the  mortgage  had 
been  satisfied,  although  a  balance 
was  du^/rom  him  when  he  filed  his 
answer.     The  Court   ordered  him 
to  pdV  ^e  costs  occasioned  by  his 
'  '    claim,  rtnd  the  costs  of  the  suit  sub- 
^'  "'Seijiicilt  to  the  filing  of  his  answer, 
"'^  and  sllso  intent  on  the  balances  in 
his  hands  since  the  time  when  the 
*  mot4;^Lg6  was  satisfied.    \_M(mtgO' 
^'    inejIfWCalland^    .     -     -     -     79 
'  2;'  A'  fimd  arjsen  from  accumulations 
-  of  a 'U^latfdrt^s  estate  made  after  the 
jnjrfod  prescribed  by  the  Thellnsson 
mij  'was  i'laimed '  by  the  residuary 
f^^^ti^es  jind'by  the  next  of  kin,  ad- 
versely tb  each 'bther.     The  Court 
d<*cJded  "In  favour  of  the  next  of 
RJn,  and  otd<^rcd,'the  costs  of  suit 
' '  to  'be  pi'xd  but  of  the  f\rnd  composed 
"  of  the  capital  of  the  residue  and  the 
'"''  luwful  accumulationF,    and  out  of 


the  fund  in  dispute,'/iro  ntt/i,  [^El- 
dome  V.  Goode"]     »•     -     -     •  165 

3.  Bill  in  a  creditor's  dnit  dismissed, 
on  motion  by  defendintit 'before'  de- 
cree, on  payment  of  the  debt,  with 
interest,  at  four  per  cent;  add  costs. 
[Manlon  v.  Roe]       -     -     -•    353 

4.  If  a  plaintiff  cxamihes  a  defShddant 
as  a  witness,  he  must  p^y  the  de- 
fendant's costs  or  the  Btitr  [2%tf 
Duke  of  Leeds  y.Lbrd  Amhersf] 

357 

5.  The  costs  of  an  abandoned  motion, 
in  support  of  which  the  party  has 
given  notice  of  his  Intention  td  read 
an  affidavit  previously  filed  hi  the 
cause,  are  only  forty  shillings. 
[Green  v.  Mearee]      -     -     -  526 

6.  If  the  costs  of  a  motion  are  re- 
served until  the  hearing,  laid,  at 
the  hearing,  no  mention  is  made  of 
those  costs,  but  the  Costs  of  the  suit 
are  reserved  until  the  hearing  for 
further  directions,  that  reservation 
does  not  include  the  costs  of  the 
motion;  and,  consequentty^  the 
Court  can  make  no  order  respecting 
them.   [^Gardner V.Marshall]  575 

7.  A.  assigned  leaseholds  to  B.,  in 
consideration  of  400  L  stated  to 
have  been  paid,  to  him,  by  B  On 
the  next  day,  B.  executed  a  deed 
declaring  himself  to  be  a  trustee  of 
the  leaseholds  for  A.'s  wife.  The 
deeds  were,  afterwards,  declared  to 
be  fraudulent  and  void  as  against 
A.'s  creditors;  and  the  Court  re- 
fused to  give  B.  his  costs,  because 
the  declaration  of  trust  recited, 
falsely,  that  the  400  L  was  the  se- 
parate property  of  A.'s  wife,* and 
that  B.  had  received  it  from  her, 
and  B.  had  signed  a  receipt  for  it. 
[Turquand  v.  Knight]      -     -  643 

See  Affidavits,  2.— Brokbr's 
Commission. — Counsel's  Fees. 
— moktgagor  and  mortga- 
GEE,  I. 
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COUNSEL'S  FEES. 


TTie  solicitor  for  the  plaintiffs   em- 

•!  V^^J^  three  counsel  (two  of  whom 

"  'were  Qiieen's  counsel^  to   appear 

for  his  clients  at  the  nearing  of  a 

'caus^»  ani^  the  Master^  in  taxing  the 

'  .solicitor's  hill,  as  between  solicitor 

'''anci  client,  under  an  order  obtained 

^'o^'one  of  the  plaintiffs,  disallowed 

ihe  jfS^s '  of  the  second  counsel.  The 

'"*Coui^  referred  it  back,  to  the  Mas- 

'  ^ierjLf>  reVii^w  his  report,  there  being 

.  '.'noininJGr  to  show  that  it  was  unne- 

^!■.lT    .;«  J^.^  ■.,•.  ., 

ccssary  to  employ  more  than  two 

, ,!  counsd.'    [VTaatell  v.  Leslie]     84 
'■■"\";'  trOVElSANTS. 

•  •  I  ■  •  ■  1  I 

premisea;WQfe  demised  to  A.  and  B., 

'Whp  Wjeriei.iCo-partneri,  upon  which 

.Ihey  carried  on  their  partnership 

.  buaiaesa.  A.  died  during  the  lease, 

.  aad»  afier  bis  death,  his  executors 

jcanied  on  the  business  in  co-part- 

.  ncrship  with  B.,  on  the  premises. 

Held*  nevertheless,  tliat  the  covC' 

nanta  in  the  lease,  which  were  joint 

only,  were  not  to  be  considered  as 

several  as  well  as  joint,  so  as  to 

make  A«*s  estate  liable  for  breaches 

of  the  coveuauls  which   occurred 

afier  his  death.  [Clarke  v.  Bickers] 

639 
See    Separation. — Voluntary 
Covenant. 

CREDITOR'S  DEED. 

1.  A.  having  purchased,  but  not  paid 
for,  a  parcel  of  hops,  which  re- 
mained in  the  possession  of  B.^  the 
seller,  subject  to  his  lien  for  the 
purchase-money,  assigned  his  effects 
^o  trustees  for  the  benefit  of  his 

t  creditors  who  should  signify  their 
assent  to  the  deed  and  send  in  an 
account  of  their  demands  within 
three  months  from  the  date.  A. 
informed  B.  that  he  had  assigned 


his  effects  for  the  benefit  of  his 
creditors ;  and,  thereupon  B.  wrote 
to  the  trustees  for  an  authority  to 
BeU  the  hops ;  and,  after  some  cor- 
respondence had  passed  between 
them,  in  the  course  of  which  B*,  as 
he  said,  sigrnified  his  assent  to  the 
deed,  the  trustees  gave  the  autho- 
rity, and  B.  sold  the  hops,  but  for 
much  less  than  was  due  to  him,  and 
then  claimed  to  be  paid  a  dividend, 
under  the  deed,  on  the  balance  re- 
maining due  to  Yaau  Held  that 
his  claim  was  not  sutaniable. 
IBusk  ▼.  Sh^^man]  •  -  -  239 
2*  A  debtor  conveyed  all  his  property 
to  trustees  for  his  creditors,  in  con- 
sideration of  a  license  and  release 
granted  to  him  by  the  deed ;  and 
afterwards  died.  Seven  years  after 
his  death,  a  creditor  who  had  notice 
of  the  deed  shortly  after  its  exe- 
cution! but  did  not  execute  it,  filed 
a  bill  to  be  idlowed  to  execute  it 
and  to  have  the  benefit  of  it.  But 
the  Court  dismissed  the  bill,  because 
the  debtor  could  not  have  the  bene- 
fit of  the  consideration.  [_Lane  v. 
Husband]  -.---.    656 

CROWN. 

Testatrix  gave  her  real  and  personal 
property  to  A.,  B.  and  C.,  their 
heirs,  executors  &c^  in.  trust  to  sell 
the  same  immediately  after  her 
death,  and .  to  ,atand  09:^9^  ■  of 
the  produce,  in  trust  for  such  per- 
sons as  she  shoiild' direct  by  a  co^ 
dicil.  But  she  did  not  txia;ke'  any 
codicil,  nor  did  she  leave '  either 
heir  or  next  of  kfti.  '  Aftoir  Tier 
death,  A.,  B.  Hnd  C.  Sold  her  real 
estate.  Hold  that  they  vrcre  en- 
titled to  the  proceeds,, for  their  own 
benefit;  and  that  the  Crown  was 
entitled  to  the  personal  estate. 
[Taylor  v.  Ilaijgarth]    -     -     -     8 


.  CUMULATIVE   LEGACIES. 

Tutatar,  by  his  will,  gave  to  hia  son 
20  /.,  to  be  paid  withiQ  one  montb 
aAer  his  deoth,  and  500 1,  to  his 
eieoutors  in  trust  to  pay  (to  his 
sob)  sot  every  six  months,  the 
firsi  payment  to  be  made  ai*  months 
aft«r  hit  death ;  and  to  such  female 
lerrtnts  who  might  be  in  his  service 
at  his  decease,  5 1,  apiece  for  mourn- 
ing. By  a  codicil  he  gave  2,000 /.to 
Bridget  Bihby,  in  consideration  of 
her  faithful  services,  and  directed 
tlut  sutn  to  be  paid  to  her  nithin 
six  months  after  his  decease.  By  a 
subsequent  testamentary  instru- 
ment, which  purported  to  be  his 
Ust  will,  but  which  he  left  nofinish- 
ed,  he  ^Te  19  I.  19  a,  to  his  son. 
to  be  paid  within  ten  days  after  his 
death,  and,  to  Bridget  Bihby,  if 
the  should  be  in  his  service  at  his 
decease,  500/.,  to  be  paid  at  the 
end  of  nine  months  after  hb  de- 
cease. B.  Bibby  was  the  only  fe- 
male servant  who  was  in  the  testa- 
tor's service  at  his  decease.  Held 
that  the  l^acies  of  19  /.  19  «.,  and 
500/.  were  substitutions  for  the 
legacies  of  20  /.,  5  I.,  and  2,000  /. 
previously  given  to  the  son  and  B. 
Bibby  respectively.  [Kiddv.Norlh'} 
463 
DEBT. 
S«  Retainer. 

';  DCTTOR  AND  CREDITOR. 

1.  A.  haTJQg  purchased,  but  not  paid 
for,  a  parcel  of  hops,  which  re- 
vained  m  the  possession  of  B.,  die 
seller,  subject  to  bis  lien  for  the 
purchase-money,  assigned  his  effects 
to  trustees  for  the  benefit  of  his 
creditors  who  ahould  signify  their 
assent  to  the  deed  and  send  in  an 
oi^connt  of  their  demands  within 
three  months  from  the  date.     A. 


I   N    D  B   X.  ayj 

informed  D.  lliat  he'hiMl  (ssigred 
his  effects  for  thelH-nefit  of  his  cr#p 
ditors;  and,  thereupon  !6,  wrote' to 
the  tnislccR  for  an  aulhoTiJy  to'iell 
the  hops ;  and,  after  sofne  corre- 
apondencf  had  passed  hetwi'enlhem. 
inthe  course  of  which'  E.,ns'he 
said,  signified  hia  assent  to'ihe 
deed,  the  trustees  gavo  the'auito- 
rity,  and  B.  sold  th?  bops,  tui-for 
much  less  \\i\n  was  due  to 'tim, 
and  then  cKiimed  to  he  pa!<j  a  divi- 
dend, under  llio  deed,  on  the  ba- 
lance remaining  diu-  to  him.  Hdd 
that  his  claim  uas  cot  surtaiiiaWe. 
[Btuk  V.  S/itpmtiii']     -     .     .    239 

2.  Bill  in  a  creditor's  suit  dismissed 
on  motion  by  defendant  before  de- 
cree, on  psyineiil;  df  ^IWdetel'^rtOl 
interest,  at  fwr  )i6rt)niti;a<ld'«twts. 
[MaHtm  V.  R»e)  -  i-^n-u--  jvflSs 

3.  AdebtorconT«j«aanhitr)i*tlp«hy 
to  trustees  for  hiB  oiwIilartyin'iMn- 
iiderationrf  a  IScetMe  Wta-tclMse 
granted  to  him  by  tb«"dw«t'ttid 
afterwards  died.  SeVm  y««ni4Aer 
his  death,  a  «reditor  who  lK(l'llM(ce 
of  the  deed  shoMty  after'  ita'ttte- 
cutioo,  but  did  not  ex«eut4  it^  Med 
a  bill  to  be  allowed  'to  exeeuteil  Itod 
to  have  the  benefit  of  tt,'  Bot'lhe 
Court  dismissed  th*  Ult,  tbeMMse 
the  debtor  could  not  have  the  bene- 
fit of  the  consideration.  {foMNfY. 
Huiiand]        -■  -    -■    -     -__«56 

See  Rbtainkr..  , 

DECRER. 

Mistake  in  a  decree  corrected  muler 
the  45th  Order  of  1628,  notfikb- 
standing  it  had  been  pronotmced 
seven  yeara,  and  the  catise  bad 
been  heard  for  further  dire/ctitnis. 
[Jikew  V.  Peddle]    -     -     -    Uoi 

DEED.   ' 

I.  The  words:   "during  thw.tittnt 
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and  nalural  lives,**  in  a  seiilemciit, 
held  to  mean :  *^  during  their  jmnt 
lives  and  the  life  of  eadi  of  them.** 
[Smith  V.  Oakes]  -     -     -     -    122 

2.  In  1773,  A.  married  B.,  who  was 
aeised  in  fee  of  estates  in  Denbigh- 
shire. By  their  marriage  articles 
they  eovenantcd  that  M.  and  N. 
ahould  stand  seised  of  B.*8  estates 

'  (which  were  mentioned  hy  their 
naroeB),  to  the  use  of  A»  and  B.  for 
■  their  liws  and  the  life  of  the  longer 
liver  of  them,  remainder  to  the  use 
of  their  first  and  other  sons  in  tail. 
Bw  had  an  estate  in  Denbighshire, 
called  Plas  Madoc,  which  was  not 
mentioned  in  the  articles.  A.andB. 
had  two  sons.  In  1802,  they  and 
their  elder  son,  conveyed  all  their 
estates,  including  Plas  Madoc,  to  a 
tenant  to  the  prscipe,  and  after- 
wards suffered  recoveries  c^  them, 
for  the  purpose  of  barring  all  es- 
tates-tail, reversions  and  remainders 
in  the  estates,  and  resettling  them 
to  such  uses  as  A.  and  B.  and  their 
elder  son  should  appoint,  and,  in 
default,  to  A.  and  B.  for  their  lives 
and  the  life  of  the  longer  liver  of 
them,  remainder  to  such  uses  as 
the  elder  son  should  appoint,  and, 
in  default,  to  such  uses  as  the  said 
estates  were  and  stood  limited  to  by 
the  articles.  Held  that  the  ulti- 
mate limitation  was  wholly  inoper- 
ative at  law,  and  that  it  had  no 
effect  in  equity  upon  Plas  Madoc, 
and  that,  subject  to  the  powers  and 
life  estates,  there  was  a  resulting 
use,  as  to  it,  for  B.  in  fee.  In  1809 
(at  which  time  A.  was  dead),  B. 
and  her  elder  son  executed  deeds 
and  suffered  recoveries,  by  which 
(after  reciting  that  the  son  had  con- 
tracted for  the  purchase  of  B.'s  life- 
interest  in  the  estates,  except  as 
thereinafter  mentioned)  they  ap- 
pointed the  estates,  except  Plas  Ma- 


doc (which  was  mentioned  to  be,  but 
was  not,  thereinafter  more  particu- 
larly described),  to  the  uses  after 
expressed;  and  they  graated  the 
estates  to  EL  L  and  his  heirs,  save 
and  except  to  B^  daring  her  life,  out 
of  the  grant,  the  estate  called  Plas 
Madoc,  to  hold  the  premisea  there- 
by granted  (excsept  as  thereiiibefore 
excepted)  to  £•  I.  and  his  heirs, 
subject  as  to  Plas  Madoc  to  a  mort- 
gage thereon,  to  uses,  which  were 
declared  of  all  the  estatest  the  last 
being  for  the  elder  son,  in  fee.  Held 
at  law,  that  he  took  an  estate  in  fee 
in  possession  in  Plas  Madoe.  Held 
in  equity,  that  he  took,  at  the  kast, 
an  estate  in  fee  in  remomder  ex- 
pectant on  B.*s  death,  in  Plas  Ma- 
doc.    [Youde  Y,  Jones}  •     •     131 

3.  A.,  and  B.  his  surety,  executed  a 
joint  and  several  bond  to  C,  oon- 
ditioned  to  be  void  on  payment  of 
5,000^  by  A.  C.  proved  |he 
5,000  ^  as  a  apeoialty  4febt^  utidcr 
the  decree  in  a  suit  instituted  by 
A.*s  creditors  after  his  death. 
Afterwards,  B.  paid  th?  A^QA 
and,  thereupon,  C.  executed  to  him 
a  general  release  of  all  claims  and 
demands  in  respect  of  the  bond, 
and,  by  the  &ame  deed,'  Covenanted 
to  stand  possessed  of  all  moBsc^  td 
be  received  under  the  proo£  and 
of  all  the  securities  for  the  5,006  /., 
in  trust  for  B.,  and  to  <  use  his  ut- 
most endeavours  to  obtain  payaient 
of  that  sum  fbr  B.*s  ben^^fit*^  Held 
that  the  legal  effect .  (tf  •  the '  celease, 
was  not  controlled  h^ihe  ocrvendnt, 
and  that  the  Mfaslerj  «hen  /he  cdade 
his  report  in  piir8(iliaiioe.cif  th6 'de- 
cree, was  justified  <  in  disaAcnring 
the  5,000/.  as  •  BpeciaUif  debt,  ^and 
in  allowing  it  merely  as  ^v  tfonp/e 
contract  dkbt  to  B.  £  Weawiak  v. 
Richurd^i^n'}    -     -     -     -■•♦.281 

4.  A  settlement  directed  iheirustees. 
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immediately  after  the  decease  of 
the  survivor  of  the  husband  and 
wife,  to  transfer  a  fund  unto  and 
amongst  all  and  every  the  «m  and 
9enSy  daughter  anddaugktera  of  the 

•  husband  and  wife,  and  the  children 
of  sucli  son  and  sons,  daughter  and 
daughters,  in  case  any  of  them 
shoiidd  be  dead  leaving  issue,  share 
and  share  alike;  bat  the  child  or 
diildren  cf  such  of  the  said  sons 
and  daughters  as  should  be  then 
dead,  were  to  be  entitled  only  to  a 
parent's  share ;  and,  in  case  there 
should  be  no  child  or  children  of 
the  husband  and  wife  living  at  the 
death  of  the  survivor  of  them,  then 
in  trust  to  transfer  the  fund  to  the 
survivor  or  his  executors,  &c.  There 
were  three  children  of  the  marriage, 
Ibut  they  all  died  before  either  of  tbeir 
parents :  two  of  them  left  children, 
some  of  whom  survived  both  their 

•  grandfather  and  their  grandmother. 
Held  that  Uie    surviving    g^rand- 

"  children  were  entitled  to  the  fund. 
!  \_Green  v.  BaUey']     -     -     -     635 

fifeeC'flfos*  IN  Action,  1. — Infant. 

,iir:{  .      "--RfiMOTBNESS,  1. 

i'',i;;;;„.;;.DEFEiipANT. 

li  Testator,  alter  givmg  certain  be- 
i  >  I  inefitS'io  bis  -  heir,  revoked  them  in 
,  A  tiilie^sbet  should  ever  dispute  his  will 
-tior:)iki&>fX)mp6tency  to  make  it,  or 
iMsfaottld  not  confirm  it  when  required, 
i>  cfaf  shdnld  >not  resist  aay  proceeding 
,  »'by<  thenresuk)  of  which  a  greater 
mbenefit  tiught  be  attainable  by  her 
>  I  than  'Was  intended  ■  by  the  will. .    A 

'tbilUiagainsl!  t^  heir  and  others,  to 
iiiievftaVUsh  the  will-  and  carry  the 
'  ntruBta  intov  execution,  contained 
^ « i^lemeats,^    -  and      interrogatories 

.  founded'''on  thiem,  relating  to  the 
'  testator's   sanity  and  to   the   heir 

having  refused  to  confirm  the  will. 


Held  that  the  heir  was  not  bound 
to  answer  any  of  the  interrogatories 
relating  to  the  testator's  sanity,  not- 
withstanding the  revocationHckiise 
might  be  invalid,  or  she  might  have 
made  an  admission,  in  her  answer, 
which  subjected  her  tti  its  opera- 
tion, if  it  were  valid*.  [CoeAtfj  v. 
Turner']     -    •     .    ^    .     ^>  .218 

2.  Plaintiff  replied  <to  a  defendant's 
answer,  and  afterwards  examined 
him  as  a  witness,  but  without  hav- 
ing withdrawn  the  replicatian^  or 
obtained  from  him  a  release  of  his 
interest  in  the  suit.  The  Court,  on 
a  motion  by  the  plahitift  supported 
by  an  affidavit  that  the  above  omis- 
sions were  accidental  and  arose 
from  inadvertence,  allowed  him,  on 
proving  a  release  by  the  defendant, 
to  read  the  defendant's  depositions, 
in  the  same  manner  as  If  the  release 
had  been  executed  before  they  were 
taken ;  and  gave  the  other  defend- 
ants liberty  to  cross-examine  him. 
IKniffhi  y!  MorralT]      -     -    398 

3.  A  defendant  may  put  in  his  an- 
swer, notwithstanding  an  order  to 
amend  has  been  served  upon  him. 
IMackerell  v.  Fisher']    -    -    604 

4.  Although  relief  is  prayed  against 
a  defendbBuit,  he  may  be  examined, 
as  a  witness,  by  a  co-defendant 
against  whom  independent  relief  is 
prayed.     \^Ashton  v.  Parker]  632 

See  Contempt. 

DEMURRER. 

Motion,  by  plaintiff,  to  set  down  a  de- 
murrer for  argument,  after  the 
time  allowed  for  that  purpose  bad 
expired,  on  the  ground  that  the 
neglect  had  arisen  from  the  pecu- 
niary embarrassments  of  the  plain- 
tiff's solicitor  (which  it  appeared 
the  plaintiff  was  previously  aware 
of),  refused.  [^Knight  v.  Mar- 
joribanks]       -     -     -     -     ••198 
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DEVISE. 

See  Construction,  5. 

DEVISEE  AND  LEGATEE. 

Spmfic  legaeiei  and  devised  real 
estates,  must  contribute,  rateably, 
to  tlie  payment  of  specialty  debts. 
Comewall  w,  Comewally  reported 
emie^  toI.  xii.,  page  298,  overruled, 
is  ▼•  Gerfne]      -     -     -     654 


DISSOLUTION  OF  PARTNER- 
SHIP. 

If  the  business  of  a  partnership  has 
ceased,  a  bill  may  be  filed  by  some 
of  the  members  on  behalf  of  them- 
seWes  hc^  to  have  the  necessary 
accounts  taken  and  the  affairs  of 
the  partnership  wound  up ;  but  if 
the  bill  asks,  in  addition  to  that 
relief,  that  the  partnership  may  be 
dissolved,  all  the  members,  how- 
ever numerous,  must  be  parties  to 
it.     {peeks  v.  Stanhope']       -     57 

ELECTION. 

A  testator  having  freeholds  and  copy- 
holds in  fee,  gave  an  annuity  to  his 
wife,  in  lieu  and  satisfaction  of  all 
dower  and  thirds,  or  other  claims 
and  demands  which  she  might 
otherwise  have  had  upon  his  estate, 
and  died  intestate  as  to  his  real 
estates.  His  widow  was  his  cus- 
tomary heir.  Held  that  she  was 
not  bound  to  elect  between  the  an- 
nuity and  the  copyholds,  but  was 
entitled  to  both.  Held  also,  the 
assets  being  deficient,  that  the  an- 
nuity was  to  be  paid  in  priority  to 
the  pecuniary  legacies  given  by  the 
will.     [Norcott  V.  Gordon]  -     258 

EQUITABLE  WASTE. 
Tenant  for  life  committed  equitable 


waste  in  1809,  during  the  iafaocy 
of  his  eldest  son,  thi»  first  Iraant  in 
tail  in  remainder.  The  sob  came 
of  age  in  1819.  In  1828  he  was 
cognizant  of  the  acts  of  waste  eom- 
mitted  by  his  father,  bat  did  not 
institute  any  suit  on  aeoouot  of 
them  until  1840,  which  was  two 
years  after  his  father's  death.  Held 
that  the  suit  was  not  barred  by 
length  of  time.  [The  Duke  of 
Leeds  v.  Lord  Amherst]      -    d67 

ESCHEAT. 
See  Crown. 

ESTATE  TAIL. 
See  Construction^  15. 

EVIDENCE. 

1.  A  person  ought  not  to  be  presumed 
to  be  dead,  from  the  fact  of  his  not 
having  been  heard  of  for  seven 
years,  if  the  other  circumstances  of 
the  case,  render  it  probable  that  he 
would  not  be  heard  of  though  alive. 
The  old  law  relating  to  £he  pre- 
sumption of  death  is  daily  becoming 
more  and  more  untenable,  in  conse- 
quence of  the  increased  facility  of 
travelling.     [Watson  v.  England] 

28 

2.  A.  went  abroad  in  September  1880. 
His  &ther  died  in  September  1883. 
About  twenty  months  previona  to 
that  time,  A.  was  heard  of  fbr  the 
last  time.  The  Court  ordered  a 
share  of  the  fiithar'a  reaidiie  be- 
queathed to  A.,  to  be  trmAried, 
to  his  brother,  as  the  soU  ftemi  of 
kin  of  the  father  Uvki§  mi  the  fa- 
ther's deathf  on  the  brothmr  giving 
security  to  refuad  it,  m  eaae  A. 
should  be  living  or  should  have  died 
after  his  lather*  [^Dowlsf  t.  IFta- 
feld] 277 

ti.  Copies  of  court  roll,  authenticated 


by  die  steward  of  the  manor,  are 
adminible  as  evidence,  though  they 
are  not  the  copies  delivered  to  the 
tenant  of  the  estate.  [^Breeze  v. 
Howitw] 350 

4.  If  Aeplabtiff  reads theexamination 
in  chief  of  one  of  the  defendant's 
witnesses,  he  naj  read  the  cross- 
examination  of  that  witness.  [Cuf  e- 
iiotw  V.  Soamm']  -     .     -     .  352 

5.  Although  relief  is  prayed  against 
a  defendant,  be  may  be  examined, 
as  B  nitness,  bv  ft  co-defendanl 
against  whom  independent  relief  is 
prayed.  lAtktom  v.  Parker^    632 

See  Exhibit. 


EXHIBIT. 

If  the  plaintiff  has  not  replied  to  the 

answer,  he  cannot  prove  an  exhibit 

at  the  hearing  of  the  cause.  [  Johm 

■  y.  Gri$th'} 262 

FEME  COVERTE. 

I.'  'TbstftoT  directed  his  trustees,  dur- 

W'tb^'life  of  hia  daughter  (who 

^'WS'idkrHBd),  to  pay  the  interest  of 

J^'Ji"  Share  of  hi.j    proiiorly  lo   such 


mUi 


person 


"VlfllOTCO 

'"Hand,  an^hoViKe  and  appoint  to  re- 

■'^fceiVe  thb  same,  and,  in  default  of 

"afb ointment,  into  her  proprr  hands, 

'"^r  liprsole  aod  separate  use,  inde- 

"  ri*tidentlyofber  *en  or  anr  future 

I'flusbaiid,  and  so  as  to  be  free  from 

■''ll|s  aA'tsi  Ac.^and  that  the  receipt 

-'pr'i^ceipls  of  licr,  or  of  iii«  person 

or  piirsbns  whom  che  niijilit  autbo- 

rize  to    receive   llie   ^aiiic    annual 

proceeds,  or  any  part  thcrt'of,  should 

ha,  alone,  an  effociual  discharge  to 

his  tnislces,  for  the  jiaymt'iit  Inere- 

'  of;  and  that   his   trustees  should 

always  be  at  liberty  to  require:,  from 

Vol.  XIV. 


I   E  X.  CSI 

her,  a  separate  authority  or  receipt, 
from  time  to  time,  for  'eaofa  quar- 
terly payment ;  it  being  his  inten- 
tion that  the  anouatpracteds  shoald 
not  be  sold,  chargetk.or  otbertiu 
disposed  of.  Heldth^.^e  rostTAiii' 
ing  clause  did  not,  ^Pfly  i^.,^< 
pmoer  of  appointmeii^  t\^^>  ^  V*^ 
daughter;  and,  tlien!^n?,,tl^i  an 
appointment  of  tli^,jfitej^at,a^ the 
share,  made  by  her,  for  lier  life, 

...  ^g.od.    [;i^,^3(,|,,,«,5tog 

2.  A  husband  hm  "large  advances 
made  to  him  by  kii^rile'a  father} 
and  had  the  benefit  of  a  provinon 
made  for  hti  wife  fay  bar  ftther's 
will ;  and  afterwarda  became  fakak- 
rupt.  Held  that  his  wife,  who  had 
no  prarisicw  except  tlw  inoomeof  a 
fund  under  her  imoWs  will,  was 
entitled  to  hare  th»  whelt  af  that 
income  settled  on  her  for  lifis  for 
her  separate  use,  withotd  power  of 
anticipation.      \_Garditer  *.  Afar- 

«Aa//] 575 

See  Revebsionaby  Interest. 

FORECLOSURE. 

On  a  motion  by  a  defendant  In  a 
foreclosure  suit,  to  stay  proceed- 
ings, on  payment  of  principal,  in- 
terest and  costs,  ^e  defendant  need 
not  produce  an  affidavit  to  show 
that  he  is  die  only  person  entitled 
to  redeem.  Piggin  ».  Ckeetham, 
2  Hare,  80,  disapproved  of.  [Re«w» 
V.  The  Olaitonbuiy  Canal  Owt- 
poPTf'}     -------  85 1 

FOREIGN  JUDGMENT. 

A  plea  of  the  judgment  of  a  foraign 
Court,  must  shew  not  only  the  iden- 
tity of  the  subjecU  in  oontest,  the 
competency  of  the  tribunal,  and  tha 
GnaUty  of  the  judgment,  but  also 


the  identity  of  th«  issue,  and  thai 
it  was  dedded  on  its  merita.  [Gar- 
tia*  T.  Biem'do]     ....   266 

FORFEITURE. 
Testator,  after  giving  certain  benefits, 
out  of  his  real  estates,  to  his  beiresa 
at  law,  revoked  and  gave  them  over, 
in  case  she  should  dispute  his  will 
or  bis  competency  to  make  it,  ot- 
should  not  cnuGrra  it  when  required 
by  the  trustees.  Held  that  tb<? 
clause  of  revocation  and  gift  over, 
was  valid.    [Cooke  r.  Turner]  493 

FORGERY. 
See  Bank  or  Enolamd. 

GIFT,  WHEN  COMPLETE. 
A  partner  in  a  bank  opened  an  ac- 
count in  one  of  the  books  of  tbt^ 
firm,  which  was  headed  aa  follows  : 
"  Dr.  Mrs.  L.  S.  (the  name  of  bis 
wife)  fur  the  education  of  liryan, 
Lavinia,  Herman  and  Robert  S. 
(ihe  names  of  hit"  infant  children). 
Cr."  and  he  caused  an  accouncable 
receipt  to  be  signed  by  his  copart-^ 
ncr  on  behalf  of  the  firm,  purport-^ 
ing  to  be  for  800  /.  received  from 
his  wife  for  the  education  of  big 
children,  and  that  sum  to  be  placed 
to  thecreditof  the  account  so  opeH' 
ed,  and  his  private  account  with  the 
bank,  was  debited  with  it.  Held 
that  the  transaction  was  a  complete 
and  irrevocable  declaration  of  trust 
in  favour  of  the  childreu.  [Staple- 
ton  V.  Stqpleton]  -     .     -     -     186 

GUARDIAN. 
Testator  directed  the  trustees  of  his 
will  to  procure  a  suitable  house  for 
the  residence  of  his  children  (who 
were  infants),  and  to  engage  a  pro- 
per person  for  the  purpose  of  taking 


the  management  and  care  of  the 
bouse  and  of  bis  children,  during 
their  minorities  ;  and  he  requested 
his  late  wife's  sister,  if  she  should 
be  alive  at  his  decease,  to  take  such 
management  and  care  on  herself. 
Held  that  the  testator  had  ajipoint- 
ed  his  wife's  sister  to  be  the  guar- 
dian of  his  children.  [MUler  r. 
JIarrit]  ._,-     -     -     -     .     -  540 

HEIR. 
See  Forfeiture. 

HEIR  AND  DEVISEE. 
See  TiiELLUssoN  Act. 

HERITABLE  BOND. 
The  Court  of  Chancery  katjuriadie- 
lion  to  rrant  an  injunctiou,  at  ibe 
suit  of  the  assignees  of  a  bankrupt, 
to  restrain  the  obligee  under  a  heri- 
table blind,  executed  by  the  bank- 
rupt before  his  bankruptcy,  from 
proceeding  in  the  court  of  session 
in  Seotlaiul,  to  obtain  payment  of 
his  debt  out  of  a  real  estate  in  Seol- 
lattd  belonging  to  the  bankrupt  at 
the  date  of  the  bond,  and  thereby 
charged  with  the  debt ;  but  it  will 
not  exercise  that  jurisdiction,  if  the 
circumstances  of  the  case  render  its 
interference  unadvisable.  [Jona-r. 
Oeddei] G06 

HUSBAND  AND  WIFE. 

I.  A  married  wonuin,  an  infant,  hav- 
ing become  entitled  to  900^.  under 
the  trusts  of  her  mother's  settle- 
ment, the  trustees  paid  400  /,,  part 
of  it,  to  her  husband,  upon  the  ud- 
dcrstanding  that  he  should  settle  the 
reuuiining  500  L,  for  the  benefit  of 
his  wife,  in  the  manner  after  men- 
tioned. Accordingly  the  tnutees 
paid  the  500/.  to  N.  and  H,  the 
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husband's  nominees :  and  by  a  deed 
made  between  the  husband  and  wife 
and  N.  and  M.,  it  was  declared  that* 
the  latter  should  pay  the  income  of 
the  500  /.  to  the  wife,  for  her  sepa- 
rate use  for  life,  and  that,  afler  her 
death,  the  principal  should  remain 
upon  such  trusts  as  she  should  ap- 
point by  will,  and,  in  default  of  ap- 
pointment, in  trust  for  her  next  of 
kin,  according  to  the  statute  of  dis- 
tribution. The  wife  survived  her 
husband.  Held  that  the  settlement 
was  binding  on  her,  and  that,  imder 
it,  she  was  entitled  merely  to  the 
income  of  the  500/.  for  tier  life, 
and  not  to  the  principal  absolutely. 
[Hansen  v.  Miller]     -     -    -     22 

2.  A  female  infant  being  entitled  to 
the  reversion  of  a  chose  in  action^ 
expectant  on  the  decease  of  the  sur- 
vivor of  A.  and  B.,  she  and  her 
husband  covenanted,  in  contempla- 
tion of  their  marriage,  to  assign  it 
to  trustees  in  trust,  as  to  one  moiety, 
for  the  husband  absolutely,  and,  as 
to  the  other  moiety,  for  the  wife 
and  the  issue  of  the  marriage.  The 
husband  died  first,  and  afterwards 
A.  and  B.  died.  Held  that  the 
wife  was  entitled  to  have  the  chose 
in  action  transferred  to  her.  [Ztf- 
vasseur  \.  Scratton]  -     -    -     116 

3.  Semble  that  a  covenant,  before 
marriage,  that,  in  case  of  any  sepa* 
ration  taking  place  between  the 
husband  and  wife,  the  husband  shall 
make  a  certain  provision  for  his 
wife,  is  void.  [Cochsedffe  v.  Cocks- 
edge] 244 

4.  Articles  of  separation  decreed  to  be 
specifically  performed.  A  covenant 
to  indemnify  the  husband  against 
his  wife's  debts,  is  not  the  only 
consideration  that  will  support  such 
articles  :  a  covenant  to  put  an  end 
to  a  suit  against  the  husband,  in  the 
Ecclesiastical  Court,  or  to  pay  him 


an  annuity,  or  to  pay  his  existing 
debts,  is  sufficient.  [IVilsonv,  Wil- 

son] 405 

See  Feme  Coverte. 

INCUMBRANCES. 

A.,  one  of  the  residuary  legatees,  and 
B.,  an  annuitant  under  a  will,  joined 
in  a  mortgage  of  their  respective 
interests  to  C.  Afterwanis  B. 
joined  with  D.,  another  of  the  re- 
siduary legatees,  in  a  mortgage  to 
E.  Then  F.  paid  the  debt  due  to 
C.  and  took  an  assigpiment  of  his 
mortgage.  Held,  with  respect  to 
B.'s  annuity,  that  F.  was  not  enti- 
tled to  priority  over  E.  [Medley  v. 
Norton] 226 

INFANT. 

A  female  infant  was  entitled  to  have 
a  portion  of  30,000  /.  raised,  under 
the  trusts  of  a  term,  on  her  obtain- 
ing twenty-one  or  marrying  under 
that  age;  and  the  estates  were 
charged  with  the  payment  of  such 
yearly  sum,  for  her  maintenance  in 
the  meantime,  not  exceeding  what 
the  interest  of  her  portion  would 
amount  to  at  such  rate  (not  exceed- 
ing 5  /.  per  cent.per  annum)  as  her 
father  should,  from  time  to  time, 
appoint,  and,  in  default  of  such  ap- 
pointment, then  of  such  yearly  sam, 
not  exceeding  the  amount  of  inte- 
rest after  the  rate  aforesaid,  as  the 
trustees  or  trustee  of  the  term 
should  deem  sufficient  and  proper ; 
the  said  yearly  sum  to  be  free  from 
all  deductions,  and  to  be  raised  and 
paid  in  such  manner  and  at  such 
times  as,  to  the  trustees  for  the 
time  being,  should  seem  meet.  The 
father  died  without  having  made 
any  appointment  as  to  the  sum  to 
be  applied  for  his  daughter's  main- 
tenance. Held  that  she  was  not 
3  A  2 
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entitled  to  be  allowed  maintenance 
to  the  full  amount  authorized  by 
the  deed,  but  that  the  amount  must 
be  settled  by  the  Master*  A  fe- 
male infant  was  entitled,  on  attain- 
ing twenty  one  or  marrying  under 
that  age,  to  have  a  portion  raised 
out  of  estates  of  which  her  brother 
was  tenant  in  tail,  and  to  be  main- 
tained, out  of  the  rents,  in  the 
meantime;  and  she  was  also  enti- 
tled, on  the  happening  of  the  same 
events,  to  a  sum  of  stock,  and  to 
be  maintained  out  of  the  dividends 
in  the  meantime ;  subject  to  which 
the  dividends  were  to  be  accumu- 
lated and  added  to  the  capital. 
Held  that  she  must  be  maintained 
out  of  the  rents,  and  not  out  of  the 
dividends,  that  arrangement  being 
most  beneficial  to  her.  [Lygon 
V.  Lord  Coventry^       •     -    -     41 

INJUNCTION. 

The  plaintiff,  after  obtaining  the  com- 
mon injunction,  got  leave  to  amend 
his  bill,  within  three  weeks.  Before 
he  had  amended,  but  during  the 
throe  weeks,  he  moved  to  extend 
the  injunction  to  stay  trial.  Motion 
granted.       [^Sirat/ord  v.   Lewis^ 

120 

See  Heritable-bond. 

INSOLVENT. 

See  Alienation. 

INSUFFICIENCY. 

See  Answer. — Plea  and  Plead- 
ing, 6. 

INTEREST. 

Testator  having  three  illegitimate 
children  (two  sons  and  a  daughter) 
gave  18,000  /.  to  trustees,  in  trust, 


out  of  the  interest,  to  pay  100/.  jl 
year  for  the  maintenance  and  edu- 
cation of  each  of  them  during  their 
minorities,  and  to  accumulate  the 
residue  and  add  it  to  the  principal, 
and  to  pay  one-third  of  the  aggre- 
gate fund  to  each  of  the  sons  on  his 
attaining  twenty-one,  and    out  of 
the  remaining  third,  to  pay  1,000  /. 
to  the  dai^hter  on  her  attaining 
twenty-one,  or  marrying  under  that 
age,  with  the  consent  of  the  trus' 
teesy  and  to  stand  possessed  of  the 
residue  in  trust  for  her  separate  use 
for  her  life:  and  the  testator  di* 
rected  all  the  legacies  given  by  his 
will  to  be  paid  within  three  months 
after  his  death.     The  sons  attained 
twenty-one  in  the  testator's  lifetime, 
and  Uie   daughter  married  imder 
that  age,  with  the  testaiot^s  eon- 
sent.   Held  that  the  legacies  to  the 
sons  and  daughter  became  payable 
on  the  testators  deaths  and,  conse- 
quently, that  they  bore  interest  from 
that  time.     {^Coventry  \,  Higgins'] 

30 
See  Construction,  11. — Mortga- 
gor AND  Mortgagee,  1. 

ISSUE. 
See  Construction,  13. 

JOINT-TENANCY. 
See  Construction,  14. — Trust,  3. 

JUDGMENT-DEBTS. 
See  Title,  2. 

JURISDICTION. 

1.  One  of  two  trustees  of  a  sum  of 
stock,  sold  it  out  under  a  power  of 
attorney,  to  which  he  had  forged 
the  signature  of  his  co -trustee,  and 
sometime  afterwards,  absconded. 
Held  that  the  Bank  of  England  was 
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compellable,  in  a  court  of  equity  ^  to 
reinvest  the  stock  in  the  name  of 
the  other  trustee.  [^Sloman  v. 
Bank  of  England']     -     -     -    475 

2.  The  Court  of  Chancery  has  juris- 
diction  to  grant  an  injunction,  at 
the  suit  of  the  assignees  of  a  bank- 
rupt, to  restrain  the  obligee  under 
a  heritable  bond,  executed  by  the 
bankrupt  before  his  bankruptcy, 
from  proceeding  in  the  court  of 
session  in  Scotland^  to  obtain  pay- 
ment of  his  debt  out  of  a  real  estate 
in  Scotland  belonging  to  the  bank- 
rupt at  the  date  of  the  bond,  and 
thereby  charged  with  the  debt ;  but 
it  will  not  exercise  that  jurisdiction, 
if  the  circumstances  of  the  case 
render  its  interference  unadvisable. 
[JoncM  V.  Geddes]     -     -     -     606 

3.  After  a  decree  had  been  made,  in 
a  suit  by  information  and  bill,  for 
the  general  administration  of  a 
charity,  one  of  the  objects  of 
which  was  a  free  grammar  school, 
the  master  of  the  school,  who  was 
not  a  party  to  the  suit,  presented  a 
petition  in  it,  with  the  sanction  of 
the  Attorney-general^  stating  that, 
in  1832,  wh]<^  was  five  years  be- 
fore the  decree  was  made,  the  de- 
fendants, the  trustees  of  the  charity, 
unlawfully  removed  him  from  his 
office,  and  praying  to  be  paid  the 
arrears  of  his  salary.  Held  that 
the  petition  could  not  be  enter- 
tained, because  it  was  presented  by 
a  person  who  was  not  a  party  to  the 
suit,  and  involved  an  important 
question  between  the  petitioner  and 
the  trustees,  which  was  not  raised 
at  the  hearing  of  the  suit.  Held 
also  that  the  Court  would  not  have 
had  jurisdiction  to  determine  the 
question,  if  the  petition  had  been 
presented  under  Sir  Samuel  Ro 
millys  Act ;  but  that  a  new  suit 
must  be  instituted.    [Attorney-Gc' 


neral  v.  Corporation   of  Bristol] 

648 
See  Award. — Costs,  3. 

LACHES. 
See  Equitable  Waste. 

LEGACY. 

L  Testator  having  three  illegitimate 
children  (two  sons  and  a  daughter) 
gave  18,000/.  to  trustees,  in  trust, 
out  of  the  interest,  to  pay  100/.  a 
year  for  the  maintenance  and  edu- 
cation of  each  of  them  during  their 
minorities,  and  to  accumulate  the 
residue  and  add  it  to  the  principal, 
and  to  pay  one-  third  of  the  aggre- 
gate fund  to  each  of  the  sons  on 
his  attaining  twenty-one,  and,  out  of 
the  remaining  third,  to  pay  1,000/. 
to  the  daughter  on  her  attaining 
twenty-one,  or  marrying  under  that 
age,  toith  the  consent  of  the  trus' 
teeSf  and  to  stand  possessed  of  the 
residue  in  trust  for  her  separate 
use  for  her  life :  and  the  testator 
directed  all  the  legacies  given  by 
his  will,  to  be  paid  within  three 
months  after  his  death.  The  sons 
attained  twenty-one,  in  the  testator's 
lifetime,  and  the  daughter  married 
under  that  age,  with  the  testator^s 
consent.  Held  that  the  legacies  to 
the  children  became  payable  on 
the  testato/s  deaths  and,  conse- 
quently, that  they  bore  interest 
from  that  time.  [^Coventry  v.  Hig- 
ffins] 30 

2.  Testator  willed  that  his  wife  should 
receive  the  interest  of  "  all  the  pro- 
perty I  possess  in  the  public  funds, 
for  her  life."  Held  that  the  wife 
was  entitled  to  receive  the  income 
of  all  the  property  which  the  testa- 
tor had  in  the  funds  at  the  date  of 
his  %ciU,  and  in  its  then  state  of  in- 
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vestment,  notwithstanding   it  con- 
sisted of  long  annuities.    [  Cochran 

\.Cochran\ 248 

3.  Testatrix,  by  her  will,  gave  15,000/. 
reduced  annuities :  "  part  of  a  larger 
sum  standing  in  my  name,"  to  S.  J., 
and  3,500/.  like  annuities :  "  being 
further  part  of  such  annuities  stand- 
ing in  my  name,"  to  J.  L.  By  her 
second  codicil,  after  reciting  that, 
by  her  will,  she  had  bequeathed 
15,000/.  reduced  annuities  stand- 
ing in  her  name,  to  S.  J.,  and  that 
she  was  desirous  of  making  a  fur- 
ther provision  for  J.  W.,  another 
legatee,  she  revoked  the  bequest  to 
S.  J.  so  far  as  related  to  the  sum  of 
6,000/.:  part  of  the  said  sum  of 
15,000/.  reduced  annuities,"  and 
directed  her  executors,  as  soon  as 
conveniently  might  be  after  her 
death,  to  transfer  to  J.  W.:  **  the 
said  sum  of  6,000/.  reduced  an- 
nuities:" and,  after  further  reciting 
that,  by  her  will,  she  had  bequeath- 
ed 3,500/.:  '*  like  reduced  annui- 
ties," to  J.  L.,  and  that  she  was 
desirous  of  increasing  such  bequest, 
slie  thereby  revoked  the  last-men- 
mentioned  bequest,  and,  in  lieu  of 
if,  gave  4,50!o/.:  " /lAre  reduced 
annuities,"  to  •!.  L.  By  her  third 
codicil,  she,  in  order  that  J.  W. 
might  have  the  full  benefit  of  the 
bequest  of  6,000/.  reduced  annui- 
ties given  to  him  by  her  second 
codicil,  directed  that  such  legacy 
should  not  be  subject  to  any  de- 
duction for  legacy-duty  or  other 
charges,  and  that  the  same  should 
be  transferred  to  him  before  and  in 
preference  to  any  other  legacies 
and  bequest-s  given,  by  her,  out  of 
or  as  part  of  her  reduced  annuities. 
The  testatrix  had  21,300/.  reduced 
annuities  standing  in  her  name  at 
the  date  of  her  will.  At  the  date 
of  her  second  codicil  that  sum  was 


reduced  to  18,300/.  like  annuities: 
at  the  date  of  her  third  codicil,  it 
was  reduced  to  16,700/.  like  an- 
nuities; and,  at  her  death,  it  was 
reduced  to  16,100/.  like  annuities. 
Held  that  the  legacy  of  4,500/., 
**  like  reduced  annuities,"  given, 
by  the  second  codicil,  to  J.  LZ,  was 
not  a  specific,  but  a  general  legacy; 
and  that  J.  W.  was  entitled  to  have 
6,000/.  reduced  annuities  trans- 
ferred to  him  out  of  the  16,100/. 
like  annuities,  without  any  de- 
duction or  abatement  whatsoever. 
[Johnion  Y.  Johnson^  -     •     -  313 

4.  Testatrix  bequeathed  200/.  re- 
duced annuities,  standing  in  her 
name,  to  her  nephew.  That  be- 
quest was  copied  from  a  prior  will, 
at  the  date  of  which  she  had  200/. 
reduced  annuities  standing  in  her 
name.  Afterwards  she  sold  that 
sum,  together  with  certain  additions 
which  she  had  made  to  it,  and  in- 
vested part  of  the  proceeds  in  25/. 
long  annuities.  Held  that  the  long 
annuities,  which  were  the  only  stock 
that  she  was  entitled  to  at  the  date 
of  her  last  will  and  at  her  death, 
passed  to  her  nephew.  [King  v. 
Wrightl^ 400 

5.  Testator,  by  his  will,  gave  to  his 
son,  20/.  to  be  paid  within  one 
month  after  his  death,  and  500/. 
to  his  executors,  in  trust  to  pay,  (to 
his  son),  50  /.  every  six  months, 
the  first  payment  to  be  made  six 
months  ailer  his  death ;  and  to 
such  female  servants  who  might  be 
in  his  service  at  his  decease,  5/.  a 
piece  for  mourning.  By  a  codicil 
he  gave  2,000  /.  to  Bridget  Bibby, 
in  consideration  of  her  faithful  ser- 
vices, and  directed  that  sum  to  be 
paid  to  her  within  six  months  after 
his  decease.  By  a  subsequent  tes- 
tamentary instrument,  which  pur- 
ported to  be  his  last  will,  but  which 
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he  left  unfinished,  he  gave  19/.  19«. 
to  his  son,  to  be  paid  within  ten 
days  afler  his  death ;  and  to  Bridget 
Bibby,  if  she  should  be  in  his  ser- 
vice at  his  decease,  500^.,  to  be 
paid  at  the  end  of  nine  months 
after  his  decease.  B.  Bibby  was 
the  only  female  servant  who  was  in 
the  testators  service  at  his  decease. 
Held  that  the  legacies  of  19/.  19«., 
and  500  /.,  were  substitutions  for  the 
legacies  of  20  /.,  5  /.  and 2,000 /. pre- 
viously given  to  the  son  and  B.  Bibby 
respectively.  [Kiddv,  North']    468 

See  Construction,  L 


LENGTH  OF  TIME. 
See  Equitable  Waste. 

LESSOR  AND  LESSEE. 

A  lessee  ntrrendered  his  lease  and 
took  a  new  one,  for  a  different 
term,  at  a  different  rent,  and  with 
different  covenants.  Held,  never- 
theless, that  the  rent  accrued  imder 
the  original  lease  (the  whole  of 
which  remained  unpaid)  was  a  spe* 
cialty  debt  under  the  covenant  for 
payment  of  it  contained  in  that 
lease.    [^Greenwood v. Tat/lor']  505 

See  Partnership. 

LIEN. 

A.'s  ship  damaged  B.'s.  B.,  after  he 
had  received  a  sum  of  money  under 
a  policy  which  he  had  effected  on 
his  ship,  brought  an  action  against 
A.,  and  recovered  damages  for  the 
injury  done  to  his  ship.  Held  that 
the  underwriter  had  a  lien,  on  the 
amount  recovered,  for  the  sum  paid 
on  the  policy.   [  Whiter .Dobinaon] 

273 


LIMITED  ADMINISTRATOR. 

By  a  decree  the  bill  was  dismissed  as 
against  A.,  one  of  the  defendants, 
and  he  was  to  be  paid  his  costs.  A 
bill  was  afterwards  filed  to  set  aside 
that  decree;  and,  A.  being  dead, 
letters  of  administration  to  him, 
limited  to  the  purposes  of  the  suit, 
were  taken  out,  and  the  limited  ad- 
ministrator was  made  a  party  to  the 
suit.  Held,  first,  that  A.  was  not 
properly  represented  in  the  suit,  as 
it  sought  to  deprive  his  estate  of  a 
benefit:  secondly,  that  the  admi- 
nistrator could  not  relinquish  the 
costs  of  the  former  suit ;  for  a  li- 
mited administrator  cannot  re- 
noimce  any  benefit  to  which  his 
intestate's  estate  is  entitled.  Semble^ 
that  the  Ecclesiastical  Court  will 
not  grant  full  letters  of  administra- 
tion, of  an  intestate's  effects,  to  any 
person  unless  he  is  either  a  creditor 
of  the  intestate,  or  is  interested  in 
the  estate  under  the  Statutes  of 
Distribution.      [Dafm  v.  Chanter] 

212 


MAINTENANCE. 

1.  A  female  infant  was  entitled  to 
have  a  portion  of  30,000  /.  raised, 
under  the  trusts  of  a  term,  on  her 
attaining  twenty-one  or  marrying 
under  that  age;  and  the  estates 
were  charged  with  the  payment  of 
such  yearly  sum,  for  her  mainte- 
nance in  the  mean  time,  not  exceed- 
ing what  the  interest  of  her  portion 
would  amount  to  at  such  rate  (not 
exceeding  5  Lper  cent,  per  annum) 
as  her  father  should,  from  time  to 
time,  appoint ;  and,  in  default  of  such 
appointment,  then  of  such  yearly 
sum,  not  exceeding  the  amount  <^ 
interest  after  the  rate  aforesaidi  as 
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the  trustees  or  trustee  of  the  term 
should  deem  sufficient  and  proper, 
the  said  yearly  sum  to  be  free  from 
all  deductions,  and  to  be  raised 
and  paid  in  such  manner  and  at 
such  times  as,  to  the  trustees  for 
the  time  being,  should  seem  meet. 
The  father  died  without  having 
made  any  appointment  as  to  the 
sum  to  be  applied  for  his  daughter's 
maintenance.  Held  that  she  was 
not  entitled  to  be  allowed  main- 
tenance to  the  full  amount  author- 
ized by  the  deed,  but  that  the 
amount  must  be  settled  by  the 
Master.  A  female  infant  was  en- 
titled, on  attaining  twenty-one  or 
marrying  under  that  age,  to  have  a 
portion  raised  out  of  estates  of 
which  her  brother  was  tenant  in 
tail,  and  to  be  maintained,  out  of 
the  rents,  in  the  meantime ;  and  she 
was  also  entitled,  on  the  happening 
of  the  same  events,  to  a  sum  of 
stock,  and  to  be  maintained  out  of 
the  dividends  in  the  meantime; 
subject  to  which  the  dividends  were 
to  be  accumulated  and  added  to  the 
capital.  Held  that  she  must  be 
maintained  out  of  the  rents,  and 
not  out  of  the  dividends,  that  ar- 
rangement being  most  beneficial 
to  her.    \_Lygon  v.  Lord  Coventry] 

41 

2.  Testator  directed  his  residue  to  be 
converted  into  money,  and  his  wife 
to  receive  the  interest  of  it,  for  the 
maintenance  of  herself  and  children ; 
and,  at  her  death,  he  bequeathed 
the  whole,  share  and  share  alike, 
to  all  the  children  she  might  have 
by  him.  The  testator  left  a  son 
and  a  daughter.  Some  years  after 
his  death,  the  daughter  married. 
Held  that,  thereupon,  her  right  to 
maintenance  ceased.  [^Bxcden  v. 
Lawg'\       .     -     -     -     .      -     113 


MARRIAGE  WITH  CONSENT. 
See  Legacy,  1. 

MARRIED  WOMAN. 
See  Feme  Covert e. 

MISDESCRIPTION. 

1.  Bequest  to  John  Newbolt,  second 
son  to  William  Strangways  New- 
bolt,  vicar  of  Somerton.  The  vicar 
of  Somerton  was  William  Robert 
Newbolt.  His  second  son  was 
Henry  Robert,  and  his  third  son 
John  Pryce.  Held  that  John 
Pryce  Newbolt  was  entitled  to  the 
legacy.     [Newbolt  v.  Pryce]     354 

2.  Testatrix  bequeathed  200/.  re- 
duced annuities,  standing  in  her 
name,  to  her  nephew.  That  be- 
quest was  copied  from  a  prior  will, 
at  the  date  of  which  she  had  200  /. 
reduced  annuities  standing  in  her 
name.  Afterwards  she  sold  that 
sum,  together  with  certain  additions 
which  she  had  made  to  it,  and  in- 
vested part  of  the  proceeds  in  25  /. 
long  annuities.  Held  that  the  long 
annuities,  which  were  the  only  stock 
that  she  was  entitled  to  at  the  date 
of  her  last  will  and  at  her  death, 
passed  to  her  nephew.  [King  v. 
Wright] 400 

MISJOINDER. 
See  Plea  &  Pleading,  14.       \ 

MISTAKE. 

Bequest  to  John  Newbolt,  second  son 
of  William  Strangways  Newbolt, 
vicar  of  Somerton.  The  vicar  of 
Somerton  was  William  Robert  New- 
bolt.  His  second  son  was  Henry 
Robert,  and  his  third  son  John 
Pryce.  Held  that  John  Pryce 
Newbolt  was  entitled  to  the  legacy. 
INewbolt  y.  Pryce']  -  -  .  354 
See  Misdescription,  2. 
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MISTAKE  IN  DECREE. 

Mistake  in  a  decree  corrected  under  the 
4dth  Order  of  1828,  notwithstand- 
ing it  had  been  pronounced  seven 
years,  and  the  cause  had  been  heard 
for  further  directions.  [^Askew  v. 
Peddle] 301 

MORTGAGE. 

1.  Testator  bequeathed  a  leasehold 
estate  to  trustees,  upon  trust  as 
therein  mentioned :  and,  first,  he 
charged  the  estate  with  the  pay- 
ment of  an  annuity,  to  his  daughter, 
during  all  his  interest  in  the  estate. 
The  daughter  afterwards  mortgaged 
her  annuity,  first  to  A.  and  afttr- 
wards  to  B. :  but  B.  gave  the  trus- 
tees notice  of  his  mortgage  be- 
fore A.  did.  Held  that  the  an- 
nuity was  not  a  chose  in  acUatiy  but 
a  chattel  interest;  and  that  B. 
had  not  gained  any  priority  over 
A.     [Wiltshire  y.  Rabbits}    -76 

2.  On  a  motion  by  a  defendant  in  a 
foreclosure  suit,  to  stay  proceedings 
on  payment  of  principal,  interest 
and  costs,  the  defendant  need  not 
produce  an  affidavit  to  show  that 
he  is  the  only  person  entitled  to 
redeem.  Piffffin  v.  Cheetham^  2 
Hare,  80,  disapproved  of.  [^Beeves 
v.  The  Glastonbury  Canal  Com- 
pany"]  -------     351 

See  Mortgagor  and  Mortgagee. 

MORTGAGOR  AND  MORT- 
GAGEE. 

1.  In  a  suit  to  redeem,  against  a 
mortgagee  in  possession,  the  de- 
fendant, in  his  answer,  set  up  an 
unfounded  claim  to  the  equity  of 
redemption,  and  denied  that  the 
mortgage  had  been  satisfied,  al- 
though a  balance  was  due /rom  him 
when   he   filed  his  answer.     The 


Court  ordered  hhn  to  pay  the  costs 
occasioned  by  his  claim,  and  the 
costs  of  the  suit  subsequent  to  the 
filing  of  his  answer,  and  also  inter- 
est on  the  balances  in  his  hands 
since  the  time  when  the  mortgage 
was  satisfied.  [Montgomery  v. 
Callandr\ 79 

2.  A  bill  to  redeem  a  mortgage  made 
twenty-five  years  before,  stated  that 
the  mortgagee  entered  into  posses- 
sion of  the  estate,  shortly  after  the 
date  and  execution  of  the  mortgage- 
deed,  and  had  been  in  possession 
ever  since.  Held  that  the  Court 
could  not  intend,  from  that  state- 
ment, that  the  mortgagee  entered 
within  the  first  five  years  after  the 
date  of  the  deed.  Qv.  Whether 
since  the  late  Statute  of  Limita- 
tions (3  &  4  Will.  4,  c.  27,  s.  28), 
the  bar  created  by  twenty  years* 
possession  by  a  mortgage,  is  de- 
feated by  his  having  kept  accounts 
of  the  rents  received  by  him.  [JBa- 
ker  V.  Wetton]     -     -    -    -     426 

3.  A  bill  to  redeem  a  mortgage,  filed 
before  the  mortgage  has  become 
absolute  at  law,  is  demurrable,  not- 
withstanding the  mortgagor  may 
have  tendered  to  the  mortgagee, 
the  principal  money,  together  with 
interest  up  to  the  day  named  in  the 
proviso  for  redemption.  [Brown  v. 
Cole-] 427 

4.  A  lessee  mortgaged  the  demised 
premises,  and  covenanted,  for  him- 
self and  his  heirs,  with  the  mortga- 
gee, his  executors,  administrators, 
and  assigns,  to  repay  the  mortgage- 
money.  Afterwards  the  mortgagee 
joined  with  the  mortgagor  in  sur- 
rendering the  lease,  for  the  purpose 
of  having  a  new  lease  granted  to 
the  latter;  which  they  agreed  should 
be  assigned  to  the  mortgagee,  by 
way  of  security,  for  his  principal 
and  interest;  and  that  that  arrange- 
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raont  should  not  prejudice  any  other 
security  that  the  mortgagee  might 
have  for  his  debt.  A  new  lease 
was  granted  to  the  mortgagor,  but 
he  did  not  make  any  assignment  of 
it  in  pursuance  of  the  agreement. 
Ailcr  his  death  the  mortgagee  as- 
signed to  A.  the  principal  and  in- 
terest due  to  him  and  his  security 
for  them  under  the  deed  of  sur- 
render. Held  that  the  covenant 
in  the  mortgage  of  the  original 
lease  was  not  extinguished  by  the 
surrender,  and  that  the  assignee  was 
a  specialty  creditor  of  the  mortga- 
gor in  respect  of  it.  [Greenwood 
V.  Taylor^ 505 

See  Mortgage. 

MOTION. 

1.  It  is  not  necessary  that  all  the 
affidavits  filed  on  a  motion,  should 
be  read,  in  order  to  entitle  the  suc- 
cessful party  to  the  costs  of  them. 
[^Freer  v.  Rimner']    -     -     -     391 

2.  The  costs  of  an  abandoned  mo- 
tion, in  support  of  which  the  party 
has  given  notice  of  his  intention  to 
read  an  affidavit  previously  filed  in 
the  cause,  are  only  forty  shillings. 
[Green  v.  Meares]    -     -     -     526 

See  Affidavit. 

NEW  ORDERS. 

1.  The  bill  asked  whether  A.,  who 
was  not  a  party,  claimed  any  in- 
terest in  the  matters  in  question. 
The  defendants  answered  in  the 
affirmative,  and  submitted  whether 
A.  had  any  interest.  Held  that 
the  answer  was  a  suggestion  that 
the  suit  was  defective  for  want  of 
parties,  and  therefore  the  plaintiff 
was  justified  in  setting  it  down  for 
argument  on  the  objection,  under 


the  39th  Order  of  August  1841. 
[^Younff  V.  MacdonneW]   -     -     34 

2.  A  defendant  who  had  been  served 
with  a  copy  of  the  bill,  entered  a 
special  appearance  under  the  27th 
Order  of  August  1841,  for  the 
purpose  of  being  served  with  notice 
of  all  proceedings  in  the  cause. 
Held  that  he  was  entitled  to  the 
same  length  of  notice  that  the 
cause  had  been  set  down  for  hear- 
ing, as  he  would  have  had  if  he  had 
been  served  with  a  mbpoena  to  hear 
judgment.     [  Wilton  v.  Rumbail^ 

56 

3.  Where  a  decree  or  order  directs 
parties  to  produce  books  &C.,  the 
Mastery  vmder  the  60th  Gene- 
ral Order  of  1828,  may  determine 
not  only  as  to  the  books  &c.  to  be 
produced,  but  also  as  to  the  parts 
of  them  to  be  inspected.  [^Duncan 
V.  Farty^ 393 

4.  The  direction,  in  an  order  appoint- 
ing a  receiver,  that  he  shall  manage 
as  well  as  set  and  let  the  estate,  au- 
thorizes him  to  propose  to  the  Jlfat- 
ter,  from  time  to  time,  to  make  ordi- 
nary repairs  to  the  buildings  on  the 
estate.  IThomhillr.Thomkillli  600 

5.  The  prayer  that  a  defendant,  on 
being  served  with  a  copy  of  the  bill, 
may  be  bound  by  the  proceedings 
in  the  cause,  need  not  be  inserted 
in  the  prayer  of  process.  [^Smitk  v. 
Groves] 603 

See  Mistake  in  Decree. 

NEXT  FRIEND. 

An  order  for  the  examination  of  a 
next  friend,  as  a  witness,  if  obtained 
ex  partey  is  irregular;  and  espe- 
cially, if  it  be  made  pending  a  re- 
ference to  the  Master  as  to  the 
propriety  of  the  suit.  [Palmer  v. 
Uorton] 633 


INDEX. 


691 


NEXT  OF  KIN  AND  RESIDU- 
ARY  LEGATEE. 

See  Accumulation. — Will,  20. 

«  NIECES." 
See  Construction,  12. 

NOTICE. 
See  Priority,  1. 

OPTION  TO  PURCHASE. 

A  railway  Company  having  resolved, 
on  the  25th  of  July,  to  create  a 
certain  number  of  new  shares,  gave, 
at  the  same  time,  an  option  to  every 
roistered  proprietor  to  take  a  cer- 
tain number  of  those  shares,  pro- 
vided he  declared  such  option  on 
or  before  the  10th  of  August  fol- 
lowing. One  of  the  registered  pro- 
prietors, who  was  resident  at  iVie7/)/M, 
was  not  apprized  of  the  resolutions 
until  the  12th  of  August.  But  on 
that  day  he  wrote  to  the  secretary 
to  the  Company  declaring  his  op- 
tion to  take  his  proportion  of  the 
new  shares.  Held  that  the  time 
fixed  by  the  resolutions  was  final, 
and  consequently  that  the  plaintiff's 
declaration  was  too  late.  [^Pearson 
v.  The  London  and  Croydon  Rail- 
way Company']       •     -     -     -  541 

PARENT  AND  CHH^D. 

So  long  as  property  to  which  a  mar- 
ried woman  becomes  entitled  under 
an  intestacy,  remains  in  the  hands 
of  the  administrator,  and  she  and 
her  husband  have  done  nothing  to 
point  out  the  mode  in  which  they 
wish  the  fund  to  be  dealt  with,  their 
child  cannot  enforce  its  equity  to  a 
settlement.    I  Winch  v.  Brut'on'] 

379 


PARTIES. 

If  the  business  of  a  partnership  has 
ceased,  a  bill  may  be  filed  by  some 
of  the  members  on  behalf  of  them- 
selves, &c.  to  have  the  necessary  ac- 
counts taken  and  the  affairs  of  the 
partnership  wound  up ;  but  if  the 
bill  asks,  in  addition  to  that  relief, 
that  the  partnership  may  be  dis- 
solved,  all  the  members,  however 
numerous,  must  be  parties  to  it. 
[^Deeks  V.  Stanhope']  -     -     -     57 

See  Administrator,  1. — New  Or- 
ders, 1. — Plea  and  Pleading, 
14. — Practice,  1. 

PARTNERSHIP. 

Premises  were  demised  to  A.  and  B., 
who  were  co-partners,  upon  which 
they  carried  on  their  partnership 
business.  A.  died  during  the  lease, 
and,  affcer  his  death,  his  executors 
carried  on  the  business  in  co-part- 
nership with  B.,  on  the  prembes. 
Held,  nevertheless,  that  the  cove- 
nants in  the  lease,  which  were  jomt 
only,  were  not  to  be  considered  as 
several  as  well  as  joint,  so  as  to 
make  A.'s  estate  liable  for  breaches 
of  the  covenants  which  occurred 
after  his  death.  [Clarke  v.  Bickers] 

639 
See  Parties. 

PERPETUITY. 

Testator  gave  his  freehold  and  copy- 
hold estates  and  his  personal  estate 
to  certain  persons  (whom  he  ap- 
pointed his  executors),  in  trust»  out 
of  his  personal  estate  and  by  sale 
or  mortgage  of  his  freehold  and 
copyhold  estates,  to  raise  money 
sufficient  to  pay  his  debts,  funerid 
expenses  and  legacies,  and,  out  of 
the  rents  and  interest  of  so  much 
of  his  real  and  personal  estate  as 
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should  not  be  sold  or  disposed  of 
for  those  purposes,  to  pay  certain 
annuities  and  such  sums  as  his 
trustees  should  think  sufficient  for 
the  maintenance  of  his  son  John 
and  his  children  (if  he  should  have 
any),  and  to  accumulate  the  residue 
of  the  rents  and  interest  during  the 
life  of  Johfiy  and,  after  Johns  de- 
cease, to  stand  seised  of  his  real 
estates, in  trust  for  Johns  first  son 
and  the  heirs  of  the  body  of  such 
first  son,  aucc€99ively  as  they  should 
be  in  priority  of  birth,  and  for  the 
several  and  respective  heirs  of  the 
body  and  bodies  of  every  such  son, 
and  for  default  of  such  issue,  for 
A.  for  life,  with  remainder  to  his 
sons  in  tail,  with  remainder  to  B> 
and  his  sons,  and  to  C  and  D.  and 
their  sons  in  like  manner,  with  re- 
mainder to  his  own  right  heirs  for 
ever;  and  he  declared  that  his  trus- 
tees and  executors  should  stand 
possessed  of  his  personal  estate  after 
Johns  death, in  trust  for  such  per- 
son and  persons,  in  the  same  order 
and  succession,  and  for  such  and 
the  same  estates  and  interests  as 
were  thereby  declared  concerning 
his  real  estates,  so  far  as  the  nature 
of  the  property,  the  rules  of  law  and 
equity,  the  deaths  of  parties  and 
other  contingencies  would  admit  of. 
The  testator  died  in  1780;"  his  son 
John  was  his  heir  at  law  and  cus- 
tomary heir.  John,  and  A^  B*,  C. 
and  JD.  died  without  issue.  Held 
that  the  trusts  subsequent  to  the 
trust  for  the  first  son  of  John  were 
not  void  for  remoteness,  and  that 
the  ultimate  trust  of  the  personal 
estate,  as  well  as  of  the  freehold 
and  copyhold  estates,  vested,  on  the 
testator's  death,  in  his  son  John,  as 
his  heir  at  law  at  his  death.  [Boy- 
dell  V.  Golightly]  -  -  -  327 
See  Remoteness. 


PERSONAL   REPRESENTA- 
TIVES. 

See  Will,  20. 

PETITION. 

Wliere  a  petition  to  confirm  a  report, 
and  a  counter-petition  for  a  refer- 
ence back,  come  on  to  be  heard,  the 
latter  is  to  be  heard  first.  [^Sturyis 
v.Paley]         599 

See  Jurisdiction,  3. 

PLAINTIFF. 

If  a  plaintiff  examines  a  defendant  as 
a  witness,  he  must  pay  the  defend- 
ant's costs  of  the  suit.  [The  Duke 
of  Leeds  v.  Lord  Amherst']       357 

PLEA  AND  PLEADING. 

1 .  A  defendant  who  had  been  served 
with  a  copy  of  a  bill,  died  without 
having  appeared.  Held  that  his 
personal  representative  must  be 
brought  before  the  Court :  and  that, 
for  that  purpose,  an  original  bill, 
and  not  a  bill  of  revivor,  must  be 
filed.     [Hardy  v.  Hull]  -     -     21 

2.  A  bill  for  an  account  of  the  earn- 
ings of  a  ship,  described  some  of 
the  owners  as  being  resident  in 
England,  and  the  others  in  India: 
and  stated  the  ship  to  have  been 
built  by  B.  ^  Co.  of  Newcastle, 
but  it  did  not  contain  any  positive 
averment  that  the  ship  was  British- 
built.  Held  that,  for  want  of  such 
averment,  a  demurrer  founded  on 
the  Ship-registry  Acts,  could  not  be 
supported.  [Smith  v.  Small]     119 

3.  A  bill  to  redeem  a  mortgage  made 
twenty-five  years  before,  stated  that 
the  mortgagee  entered  into  posses- 
sion of  the  estate  shortly  after  the 
date  and  execution  of  the  mort- 
gage-deed, and  had  been  in  posses- 
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Bion  ever  since.  Held  that  the 
Court  could  not  intend,  from  that 
statement,  that  the  mortgagee  en- 
tered within  the  first  five  years  after 
the  date  of  the  deed.  Qu,  Whe- 
ther since  the  late  Statute  of  Limi- 
tations (3  &  4  Will.  4,  c.  27,  s.  28), 
the  bar  created  by  twenty  years' 
possession  by  a  mortgagee,  is  de- 
feated by  his  having  kept  accounts 
of  the  rents  received  by  him.  [Baker 
V.  Wet  ton] 426 

4.  Bill,  for  an  account,  by  a  principal 
against  his  agent  and  a  person  em 
ployed,  by  the  latter,  as  his  sub- 
agent,  dismissed  as  against  both, 
notwithstanding  the  sub-agent  had 
had  the  entire  management  of  the 
principal's  affairs,  and  had  com- 
municated with  him,  directly,  on 
the  subject  of  them.  [Lockwood 
y.Ahdy] 437 

5.  A  plea  of  the  judgment  of  a  for- 
eign Court,  must  shew,  not  only 
the  identity  of  the  subjects  in  con- 
test, the  competency  of  the  tri- 
bunal, and  the  finality  of  the  judg- 
ment, but  also  the  identity  of  the 
issue,  and  that  it  was  decided  on  its 
merits.    [Garciasy.Rieardo]   265 

6.  If  a  bill,  after  stating  the  circum- 
stances on  which  the  plaintiff's 
equity  is  founded,  charges  that  the 
defendant,  before  his  title  to  the 
subject  in  dispute  accrued,  had  no- 
tice of  the  several  circumstances 
therein  stated^  an  answer  denying 
that  charge  in  the  same  general 
termSt  is  sufficient,  notwithstanding 
it  is  filed  to  support  a  plea  of  pur- 
chase for  valuable  consideration. 
[Gordon  Y.  Shaw]      -     -     -     393 

7.  If  a  bill  seeks  relief  as  to  more 
than  one  subject,  the  defendant  may 
put  in  a  plea  as  to  each  subject.  If 
an  avement  in  a  plea  is  inconsist- 
ent with  the  matter  pleaded,  the 
plea  is  bad.    A  plea  is  bad,  if  it 


raises,  by  averment,  an  issue  not 
raised  by  the  bill.  lEmmott  v. 
Mitchell] 432 

See  Parties. 

POWER. 

1 .  By  a  marriage  settlement,  the  trus- 
tees were  directed,  after  the  decease 
of  the  survivor  of  the  husband  and 
wife,  to  convey,  assign,  and  deliver 
the  settled  property,  to  such  child- 
ren or  child  of  the  marriage,  or  the 
lawful  issue  of  such  who  should  or 
might  he  living  at  the  decease  of 
the  survivor^  and  who  should  attain 
twenty- one,  to  whom  the  husband 
and  wife  should  jointly  appoint,  or  to 
whom  the  survivor  of  them  should 
appoint :  and,  in  default  of  appoint- 
ment, to  permit  the  property  to  be 
held  and  enjoyed  by  and  equally 
between  all  the  children  of  the  mar- 
riage and  the  survivors  of  them, 
and  the  lawful  issue  of  such  chil- 
dren or  child  so  surviving  the  Los- 
band  and  wife  and  attaining  twenty- 
one,  such  issue  representing  and  tak- 
ing the  share  that  the  parent  would 
have  taken  if  living.  Held  that 
the  words  in  the  clause  creating  the 
power  :  "  who  shall  or  may  be  liv- 
ing at  the  decease  of  the  survivor," 
referred  to  the  children  of  the  mar- 
riage and  not  to  their  issue ;  and, 
therefore,  that  clause  exceeded  the 
limits  prescribed  by  law ;  and,  con* 
sequently,  that  an  appointment 
made  to  a  son  of  a  daughter  of  the 
marriage  was  void.  [Thomas  v. 
Thomas] 234 

2.  A  residue  was  bequeathed  in  trust 
for  A.  for  life,  and  after  his  death 
for  his  children,  as  he  should  ap* 
point ;  and,  in  default  of  appoint- 
ment, for  the  children  equally,  with 
remainder  over.  Before  A.  was 
married  or  had  exercised  the  power, 
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BffiiHifrg-  fiLed  m  bO  to 


Retoftt  OK?wv  A.  Bumed 
a  disM;  and.  foor  dairs 
afhcr  (be  cMki  v^s  bom.  ke  exer- 
oaed  tke  povcr;  ad  Uko  fled  a 
fcc3  ^paisst  the  pluadSi  m  tibe  fcr- 
ner  sois,  uxdztsr  bii  Buiii^  tbe 
bmk  of  bis  diild  ad  &e  mppoint- 


tbeiolcresu  of  tbe  pkiatife  m  tbe^ 
former  soil,  bad  been  vboDj  deter 
Buned  and  pot  an  end  to.  Tbe 
phinlife.  boverer,  contended  tbal 
tbeappohrtintnt  waslrindnlentand  I 
Toid  oi  #olo,  inasnuidi  as,  tboogb  J 
h  vas  made  in  £&Toar  of  A.*s  cbOd- 1 
ren,  be  woold,  in  tbe  probable  erent 
of  tbeir  djing,  become  entitled  to 
tbe  prc^iefftT  as  tbeir  next  of  kin. 
Bat  tbe  Court  beld  tbat,  under  ex- 
istii^  circfxmstanoes,  tbe  appoint- 
ment was  good,  and,  tberefore,  that 
no  decree  oogbt  to  be  made,  in  the 
original  suit,  nntil  tbe  happening 
of  tbe  erents  which  would  entitle 
A.  to  tbe  property.  [jffar/cAer  v. 
Jachtm2  ...'---  444 
3.  If  a  fund  is  given  in  trust  for  all 
amd  erery  the  children  of  A.  m  mcM 
parts  or  skaret^  and  in  such  man- 
ner, and  subject  to  such  directions, 
contingencies  and  restrictions  as  A. 
shall  appoint;  an  appointment  of 
the  whole  income  of  the  fiind  to  the 
children,  for  their  lives  successively, 
is  invalid.    [^Uoyd  v.  Laverl  645 

POWER  OF  SALE. 

Testator  devised  his  real  estates  to 
trustees,  in  trust,  during  the  first 
fifteen  years  after  his  death,  to  ap- 
ply the  rents  in  discharge  of  the 
charged,  and  incumbrances  on  his 
estates,  and  also  of  the  debts  which 


be  dMmld  cme  at  bis  decease:  as^ 
ii,  by  anr  rensoo  wbaterer,  in  the 
ofiamm  i^kia  truateeoj  a  sale  sbould 
becQine    necessajy  of  any  of  the 
^^>»tes,  for  tbe  purpose  of  raising 
any  sums  of  nxme j  ekarytd  oo  his 
es^Kles,  before  tbe  expiration  of  tlie 
Meen  yenrs,  then  be  antborizedtke 
tntstees  to  make  aucb  sale,  and  to 
spply  tbe  prodnoe  in  discharge  of 
ncbtnciandrmeet-  andbedeckred 
that  tbeir  receipts  for  any  moD^ 
payable   to   tbem   nnder  his  wilt 
sboold  disrhaige  tbe  persons  paying 
tbe  same  from  b^ng-  answerable  for 
tbe   application    tbere<^,  or  from 
bttng  boond  to  inquire  as  to  the 
necessity  or  expediency  of  any  sale 
which  might  be  made  by  the  trus- 
tees. The  testator*s  personal  estate 
being  insufficient  to  pay  his  dehti^ 
and  the  rmts  of  bis  real  estates 
being  insufficient  to  pay  the  inter- 
est of  the  incumbrances  thereon, 
the  trustees  sold  tbe  whole  of  the 
estates;  and   thereby  raised  con- 
siderably More  than  the  anumnt  of 
ike  ineumbrances.     The  Court,  in 
a  suit  for  specific  performance,  held 
that  the  power  of  sale  depended  on 
the  opinion  of  the  trustees  that  t 
sale  was  necessary,  and  decreed  tbe 
purchaser  to  complete  bis  purchase. 
ILord  Rendleskitm  Y.  Meuxli  ^^^ 

POWER    TO    APPOINT    NEW 
TRUSTEES. 

1.  Testator,  afler  appointing  three 
trustees  of  his  will,  provided  that, 
if  they,  or  any  of  tbem,  or  any 
trustee  or  trustees  to  be  appointed 
under  that  proviso,  should  die  or  be 
desirous  to  be  discharged,  or  go  to 
reside  beyond  sea,  or  neglect  or  re- 
fuse or  become  incapable  to  act, 
before  the  trusts  sboald  be  per- 
formed,  it  should  be   lawlU  for 
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tbe  surviving,  continuing,  or  acting 
trustees  or  trustee  for  the  time 
being,  or  the  last  acting  trustee,  to 
nominate  a  new  trustee  or  trustees ; 
and  the  trust  property  which  should 
have  been  vested  in  the  trustee 
or  trustees  so  dying,  desiring  to 
be  discharged,  &c.,  and  should 
then  be  subject  to  the  trusts  of  the 
will,  should  be  vested  in  the  new 
trustee  or  trustees  jointly  with  the 
surviving  or  continuing  trustee  or 
trustees,  or  solely,  as  the  case  might 
require.  Two  of  the  trustees  died 
in  the  testator's  lifetime.  Query^ 
whether  new  trustees  could  be  ap- 
pointed under  the  power.  [  Walsh 
V.  Gladstone]     -    -    -    .     -     2 

2.  The  Court,  in  decreeing  the  ap- 
pointment of  new  trustees,  will  not 
direct  a  power  to  be  inserted  in  the 
deed,  for  appointing  new  trustees 
toiies  quoties.   [  Bowles  v.  fFeeks'] 

591 

See  Appointment  of  New  Trus- 
tees. 

PRACTICE. 

1 .  A  defendant,  who  had  been  served 
with  a  copy  of  the  bill,  died  with- 
out having  appeared.  Held  that 
his  personal  representative  must 
be  brought  before  the  Court :  and 
that,  for  that  piurpose,  an  original 
bill,  and  not  a  bill  of  revivor,  must 
be  filed.    [Hardy  y.Huiq    -     21 

2.  A  defendant  who  had  been  served 
with  a  copy  of  the  bill,  entered  a 
special  appearance  under  the  27th 
Order  of  August,  1841,  for  the 
purpose  of  being  served  with  no- 
tice of  all  proceedings  in  the  cause. 
Held  that  he  was  entitled  to  the 
same  length  of  notice  that  the 
cause  had  been  set  down  for  hear- 
ing, as  he  would  have  had  if  he 
had  been  served  with  a  subpoena  to 


hear  judgment.   IJFilion  v.  Runi' 

baiq 56 

8.  If  a  plaintiff  gives  notice  of  his 
intention  to  read  an  affidavit  on 
the  hearing  of  a  motion,  but  de- 
clines to  do  so,  the  defendant  is, 
nevertheless,  entitled  to  read  it. 
ICaufy  V.  HauUitch]      -     -     75 

4.  An  order,  under  11  Geo.  4  & 
1  Will.  4,  c  36,  rule  )2,  for  a  de- 
fendant to  remain  in  custody  until 
answer  or  further  order,  may  be 
obtained  ex  parte^  and  need  not  be 
served  on  the  defendant :  nor  is  it 
necessary  for  a  plaintiff  who  has  ob- 
tained that  order,  to  proceed  to 
take  the  bill  pro  confUso^  under 
the  Idth  rule  of  the  Act.  If  a 
defendant  in  custody  for  want  of 
answer,  is  made  an  insolvent  debtor, 
the  Court  will  not  discharge  him, 
although  he  may  be  examined,  in 
the  Insolvent  Debtors'  Court,  as  to 
the  matters  alleged  by  the  bill. 
IMaitland  v.  Rodyer]      -     -     92 

5.  The  plaintiff,  after  obtaining  the 
common  injunction,  got  leave  to 
amend  his  bill,  within  three  weeks. 
Before  he  had  amended,  but  during 
the  three  weeks,  he  moved  to  ex- 
tend the  injunction  to  stay  trial. 
Motion  granted.  [Slrat/ord  v. 
Lewis] -    -     120 

6.  Motion,  by  plaintiff,  to  set  down  a 
demurrer  for  argument,  after  the 
time  allowed  for  that  purpose  had 
expired,  on  the  ground  that  the 
neglect  had  arisen  from  the  pe- 
cuniary embarrassments  of  the 
plaintiff's  solicitor  (which,  it  ap- 
peared, the  plaintiff  was  previously 
aware  of),  refused.  [^Kni^ht  v. 
Marjoribanks']      -     -     -     -     198 

7.  On  the  allowance  of  demurrers  put 
in  by  three  of  the  defendants,  the 
plaintiff  had  leave  to  amend  his 
bill,  on  paying  each  of  them  20*. 
costs.     The  order  to  amend  was 
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served  upon  a  fourth  defendant,  but 
not  until  he  had  filed  his  answer, 
and  he  moved  to  take  the  amended 
bill  off  the  file,  for  irregularity. 
Motion  refused ;  because  the  order 
to  amend  remained  undischarged. 
[Deeki  \.  Stanhope^       •     -     200 

8.  If  the  plaintiff  has  not  replied  to 
the  answer,  he  cannot  prove  an  ex- 
hibit at  the  hearing  of  the  cause. 
[Jones  V.  Griffith^    -     -     -    262 

9.  If  plaintiff  reads  the  examination 
in  chief  of  one  of  the  defendants, 
he  may  read  the  cross-examination 
of  that  witness.  [Cazenove  v. 
Boajgman} 352 

10.  Receiver  appointed  on  motion, 
after  decree,  though  not  prayed 
for  by  the  bill.    [Bowman  v.  BeW] 

392 
1 1«  Plaintiff  replied  to  a  defendant's 
answer,  and  afterwards  examined 
him  as  a  witness,  but  without  hav- 
ing withdrawn  the  replication,  or 
obtained  from  him  a  release  of  his 
interest  in  the  suit.  The  Court, 
on  a  motion  by  the  plaintiffs,  sup- 
ported by  an  affidavit  that  the 
above  omissions  were  accidental, 
and  arose  from  inadveitance,  al- 
lowed the  plaintiffs,  on  proving  a 
release  by  the  defendant^  to  read 
his  depositions,  in  the  same  man- 
ner as  if  the  release  had  been  exe- 
cuted before  they  were  taken  ;  and 
gave  the  other  defendants  liberty 
to  cross-examine  him.     [Knight  v. 

Morraiq 898 

12.  A.  was  tenant  for  life  of  a  trust- 
fund  directed  to  be  invested  in  go- 
vernment or  real  securities,  with  a 
contingent  remainder  to  his  children 
bom  and  to  be  born,  with  remain- 
ders over.  A.  had  three  infant 
children.  Held  that  the  solicitors 
of  the  trustees,  as  well  as  the  soli- 
citors of  A.  and  his  three  children, 
were  entitled  to  attend  a  reference. 


to  the  Master^  as  to  the  propriety 
of  investing  the  fund  on  a  pro- 
posed mortgage.  If  the  Master 
excludes  one  of  the  parties  to  a 
cause  from  attending  him  on  a  re- 
ference, the  excluded  party  need 
not  wait  until  the  Master  has  made 
his  report,  and  then  except  to  it, 
but  may  apply  to  the  Court,  forth- 
with, to  reverse  the  Masters  deci- 
sion. [Davis  V.  Combermere']  402 
Id.  Motion  to  stay  proceedings  to  en- 
force an  answer,  until  an  appeal  to 
the  House  of  Lords  from  an  order 
overruling  a  plea,  should  be  dis- 
posed of,  refused.  [Gareias  v. 
Rieariki]    -..--.     528 

14.  Where  a  petition  to  confirm  a  re- 
port, and  a  counter-petition  for  a 
reference  back,  come  on  to  be  heard, 
the  latter  is  to  be  heard  first.  [Stur  • 
gis  V.  Paleg] 599 

15.  The  prayer  that  a  defendant  being 
served  with  a  copy  of  a  bill,  may 
be  bound  by  the  proceedings  in  the 
cause,  need  not  be  inserted  in  the 
prayer  of  the  process  [^Smith  v. 
Groves] 603 

16.  A  defendant  may  put  in  his  an- 
swer, notwithstanding  an  order  to 
amend  has  been  served  upon  him 
[Maekerell  v.  Fisher^      -     -  604 

17.  An  order  for  the  examination  of 
a  next  friend,  as  a  witness,  if  ob- 
tained ex  parte,  is  irregular ;  and, 
especially,  if  it  be  made  pending  a 
reference  to  the  Master  as  to  the 
propriety  of  the  suit.  [^Palmer  v. 
Horton'] 633 

See  Costs,  3. — Jurisdiction,  3. — 
Mortgage,  2. — Motion. — New 
Orders. — Next  Friend. — Pro- 
duction OF  Boors,  he* 

PRECATORY  TRUST. 

1.  Testator,  after  reciting  that  he  was 
desirous  of  making  a  suitable  pro- 
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virion  for  his  wife,  <u  well  at  far 
hit  daughter  and  grandchild,  in 
order  to  marlc  his  unbounded  con- 
fidence in  his  wife,  and  his  belief 
that  she  would  be  actuated  by  the 
most  maternal  r^ard  towarda  hip 
child,  gave  her  all  his  property,  for 
her  omn  vae,  benefit  and  di^total 
a6*otutely,  impUeitlt/  relying  on  her 
attachment  to  hit  daughler  and 
grand-daughter.  He  then  directed 
his  executors  to  sell  his  property, 
and  to  inveBt  the  proceeds  on  go- 
vemment  or  real  securiUes,  in  his 
wife's  name  alone,  or  jointly  with 
his  executors  (with  power  to  change 
the  securities) :  ■'  To  hold  the  same, 
unto  my  wife,^  her  otm  abaohtte 
use,  benefit  and  disposal :  And 
whereas  1  have,  hereby,  manifested 
abundant  proof  of  entire  confidence 
in  my  said  dear  wife,  by  thus  giving 
her  the  lovereign  control  over  the 
whole  of  my  property,  for  her  sole 
use  and  benefit,  which  she  will  duly 
appreoate  accordingly ;  hut,  in  so 
doing,  I,  nevertheless,  eametlhf 
eonfure  her,  under  the  advice  of 
my  executors,  to  proceed/orlhteith, 
to  wiake  ample  proeitiont,  by  deed 
or  will,  fir  our  only  child  and 
grandchild,"  The  will  concluded 
with  a  power  to  the  wife,  who  was 
executrix,  and  to  the  executors,  to 
retain  their  expense*  out  of  the 
testator's  estate.  Held  that  no 
tnut  was  created  by  tlie  will,  in 
favour  of  either  the  daudtiter  or 
the  grand-daughter.     [_Winxk  v. 

Brutton^ 879 

S.  Teetatrix  willed  that,  aiW  payment 
of  her  legacies,  the  whole  of  her 
property  should  be  given  to  her 
sister  Mary,  to  be  hers  inde- 
pendent of  any  husband  ;  and  ear- 
nestly recommended  her  to  take 
such  measures  as  she  might  deem 
best  for  making  it  sure  that,  what- 
VoL.  XIV. 


ever  she  might  inherit,  migbt  go, 
at  her  decease,  to  her  children. 
Held  that  the  children,  on  their 
mother's  death,  took  the  property 
as  joint-tenants,  absolutely.  [^Chol- 
mondeley  v.  Chohnondeley'^-     5MI 

PRESUMPnON  OF  DEATH. 

1.  A  person  ought  not  to  be  pmumed 
to  be  dead,  from  the  &ct  of  his  not 
having  been  heard  of  for  aeven 
years,  if  the  other  drcumstances  of 
the  case  render  it  probabla  that  he 
would  not  be  heard  of  though  alive. 
The  old  taw  relating  to  the  pre- 
sumption of  death  is  daily  beconung 
more  and  more  untenable,  in  con- 
sequence of  the  increased  &GiIity 
of  travelling.  IfFattm  v.  Eng- 
land}       28 

2.  A.  went  abroad  in  Sept.  1830.  His 
father  died  in  Sept.  1833.  About 
twenty  months  previoo*  to  tliat  time, 
A.  was  heard  of  for  tbe  last  time. 
The  Court  ordered  a  share  of  the 
father's  residue  bequeathed  to  A., 
to  he  transferred  to  his  brother,  at 
the  tole  next  of  kin  of  the  father 
living  at  the  father'*  death,  on  the 
brother  giving  security  to  refund 
it,  m  case  A.  should  be  living  or 
should  have  died  after  his  faUier. 
[Dowfcy  V.  mnfieUr\    -    •     277 

PRINCIPAL  AND  AGENT. 

Bill,  for  an  account,  by  a  prindpal 
against  his  agent  and  a  person  em- 
ployed, by  the  latter,  as  his  sub- 
agent,  dismissed,  as  against  both) 
notwithstanding  the  sub-agent  had 
had  the  entire  management  of  the 
principal's  affairs,  and  had  commu- 
nicated with  him,  directly,  on  the 
subject  of  them.  [^Lochoood  v. 
Abdy^ 437 
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PRIORITY. 

L  Testator  bequeathed  a  leasehold 
estate  to  trustees,  upon  trust  as 
therein  mentioned:  and,  first,  he 
charged  the  estate  with  the  payment 
,of  an  annuity^  to  his  daughter^  dur- 
'^ig  all,  his  interest  in  the  estate. 
i$^  daugl^ter  afterwards  mortgaged 
her  annuity,  first  to  A.  and  after- 
warfls  to  Id.:  but  B.  first  gave  the 
trustees  notice  of  his  mortgage. 
Jield  ihat  the  annuity  was  not  a 
ch<^e  in  acti9ny  but  a  chattel  inter- 
est; i^kl  that  B.  had  not  gained 
any  priority  over  A.  [^Wiltshire  v. 
Rabbits^ 76 

2.  A.y  one  of  the  residuary  legatees, 
and  B*  an  annuitant  under  a  will, 
joined  in  a  mortgage  of  their  re- 
spective interests  to  C.  After- 
wards B.  joined  with  D.,  another 
of  the  residuary  legatees  in  a 
mortgage  to  £.  Then  F.  paid 
the  debt  due  to  C.  and  took  an  as- 
signment of  his  mortgage.  Held, 
with  respect  to  B.*s  annuity,  that 
F.  was  not  entitled  to  priority  over 
E.  [^Medley  v.  Jlorton']      -     226 

See  Widow. 


PRODUCTION  OF  BOOKS,  &c. 

Where  a  decree  or  order  directs  par- 
ties to  produce  books  &c.,  the  Mas- 
tery under  the  60th  General  Order 
of  1828,  may  determine  not  only  as 
to  the  books  &c.  to  be  produced, 
but  also  as  to  the  parts  of  them  to 
be  inspected  [Duncan  y.Varty]  393 

PUBLIC  POLICY. 

An  agreement  to  put  an  end  to  a  suit 
for  nullity  of  marriage  on  the 
ground  of  impotency,  is  not  con- 
trary to  public  policy.  [Wilson  v. 
V'Uson] 405 


PURCHASE   FOR    VALUABLE 
CONSIDERATION. 

If  a  bill,  after  stating  the  circum- 
Rtances  on  which  the  plain tiflTs 
equity  is  founded,  charges  that  the 
defendant,  before  his  title  to  the 
subject  in  dispute  accrued,  had  no- 
tice of  the  several  circumstdnces 
therein  stated,  an  answer  denying 
that  charge  in  the  same  general 
termsy  is  sufficient,  notwithstanding 
it  is  filed  to  support  a  plea  of  pur- 
diase  for  valuable  consideration. 
[Gordon  v,  Shaw]     -     -     -     893 

PURCHASEMONEY. 

A  lessee  assigned  the  demised  pre- 
mises to  A.  by  way  of  mortgage, 
and  afterwards  made  two  equitable 
mortgages  of  them,  one  to  B^  and 
the  other  to  C,  and  died.  C.  agreed 
to  purchase  the  lease  of  his  execu- 
tors free  from  incumbrances,  and 
afterwards  took  possession  of  the 
premises,  but  did  not  pay  the  pur- 
chase-money. Held  that  as  be- 
tween C.  and  the  executors,  the 
purchase-money  must  be  considered 
to  have  been  applied,  on  the  day  on 
which  C.  took  possession,  towards 
satisfaction  of  the  incumbrances,  ac- 
cording to  their  priorities.  [Green- 
wood V.  Taylor]     -     .     ,     -  505 

RAILWAY  SHARES. 

A  railway  company  having  resolved, 
on  the  25th  of  July,  to  create  a  cer- 
tain number  of  new  shares,  gave,  at 
the  same  time,  an  option  to  «very 
registered  proprietor  to  take  a  cer- 
tain number  of  those  shares,  pro- 
vided he  declared  such  option  on  or 
before  the  1 0th  of  August  follow- 
ing.  One  of  the  registered  proprie- 
tors, who  was  resident  at  Naples, 
was  not  apprized  of  the  resolutions 
until  the  12th  of  August.     Bat  on 
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llial  day  he  wrote  to  the  secretary 
to  the  company  declaring  his  option 
to  take  his  proportion  of  the  new 
shares.  Held  that  the  time  fixed 
by  the  resolutions  was  final,  and 
consequently  that  the  plaintiffs  de- 
claration was  too  late.  [^Pearson  V. 
The  London  and  Croydon  Railway 
Company'^       -----     541 

RECEIVER. 

1 .  Receiver  appointed  on  motion,  af- 
ter decree,  though  not  prayed  for 
by  the  bill.     [^Bouman  v.  Bell^ 

392 

2.  The  direction  in  an  order  appointing 
a  receiver,  that  he  shall  manage  as 
well  as  set  and  let  the  estate,  au- 
thorizes him  to  propose  to  the 
Master,  from  time  to  time,  to  make 
ordinary  repairs  to  the  buildings  on 
the  estate.  [ThomhUly.ThomhU!:] 

600 

REDEMPTION. 

A  bill  to  redeem  a  mortgage,  filed  be- 
fore the  mortgage  has  become  ab- 
solute at  law,  is  demurrable,  not 
withstanding  the  mortgagor  may 
have  tendered  to  the  mortgagee 
the  principal  money,  together  with 
interest  up  to  the  day  named  in  the 
proviso  for  redemption.  ^Brown  v. 

Cole'] 427 

See  Plea  and  Pleading,  3. 

RELEASE. 

A.  and  B.  his  surety,  executed  a  joint 
and  several  bond  to  C,  conditioned 
to  be  void  on  payment  of  5,000  /. 
by  A.  C.  proved  the  5,000  /.  as  a 
specialty  debt,  under  the  decree  in  a 
suit  instituted  by  A.'s  creditors  after 
his  death.  Afterwards,  B.  paid  the 
5,000/.,  and,  thereupon,  C.  exe- 
cuted to  him  a  general  release  of 
all  claims  and  demands  in  respect 
of  the  bond^  and,  by  the  same  deed. 


covenanted  to  stand  possessed  of 
all  monies  to  be  received  under  the 
proof  and  of  all  the  securities  for 
the  5,000  /.,  in  trust  for  B.,  and  to 
use  his  utmost  endeavours  to  ob- 
tain payment  of  that  sum  for  B.'s 
benefit.  Held  that  the  legal  effect 
of  the  release  was  not  controlled  by 
the  covenant^  and  that  the  Master^ 
when  he  made  his  report  in  pur- 
suance of  the  decree,  was  justified 
in  disallowing  the  5.tK)0  T.  as  a  spe- 
cialty debt,  and  m  allowing  it 
merely  as  a  simple  contract  debt 
to  B.      [  Warujiek  v.  iRiehardson'] 

281 

REMOTENESS. 

1 .  By  a  marriage  settlemmt,  the  trus- 
tees were  directed,  after  the  de- 
cease of  the  survivor  of  the  hus- 
band and  wife,  to  convey,  assign 
and  deliver  the  seltled  property,  to 
such  children  or  child  of  the  mar- 
riage, or  the  huful  issue  of  such 
who  should  or  might  be  living  at 
the  decease  of  the  survivor^  and 
who  should  attain  twenty-one,  to 
whom  the  husband  and  wife  should 
jointly  appoint,  or  to  whom  the 
survivor  of  them  should  appoint : 
and,  in  default  of  appointment,  to 
permit  the  property  to  be  held  and 
enjoyed  by  and  equally  between  all 
the  children  of  the  marriage  and 
the  survivors  of  them,  and  the  law- 
ful issue  of  such  children  or  child 
so  surviving  the  husband  and  wife 
and  attaining  twenty-one,  such  issue 
representing  and  taking  the  share 
that  the  parent  would  have  taken  if 
living.  Held  that  the  words  in  the 
clause  creating  the  power :  "  who 
shall  or  may  be  living  at  the  de- 
cease of  the  survivor,**  referred  to 
the  children  of  the  marriage  and 
not  to  their  issue ;  and,  therefore, 
that  clause  exceeded  the  limits  pre- 
scribed by  law ;  and,  consequently, 
3d2 
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that  an  appointment  made  to  a  son 
of  a  daughter  of  the  marriage, 
was  void.     {Thomas  v.   Thomas'] 

234 
2.  Testator  gave   his  freehold  and 
copyhold  estates  and  his  personal 
estate  to  certain  persons  (whom  he 
appointed  his  executors),  in  trust, 
out  of  his  personal  estate,  and  hy 
sale  or  mortgage  of  his  freehold 
and  copyhold  estates,  to  raise  money 
sufficient  to  pay  his  debts,  funend 
expenses  and  legacies,  and,  out  of 
the  rents  and  interest  of  so  much 
of  his  real  and  personal  estate  as 
should  not  be  sold  or  disposed  of 
for  those  purposes,  to  pay  certain 
annuities  and  such  sums  as  his  trus- 
tees should  think  sufficient  for  the 
maintenance  of  his  son  John  and 
his   children  (if  he   should  have 
any),  and  to  accumulate  the  residue 
of  the  rents  and  interest  during  the 
life  of  t/oAn,  and,  after  John* 8  de- 
cease, to  stand  seised  of  his  real 
estates,  in  trust  for  John* a  first  son 
and  the  heirs  of  the  body  of  such 
first  son,  successivelj/  as  they  should 
be  in  priority  of  birth,  and  for  the 
several  and  respective  heirs  of  the 
body  and  bodies  of  every  such  son, 
\  and,  for   default    of  such    issue, 
for  A.  for  life,  with  remainder  to 
his  sons  in  tail,  with  remainder  to 
B.  and  his  sons,  and  to  C.  and  D. 
and  their  sons  in  like  manner,  with 
remainder  to  his  own  right  heirs  for 
ever ;    and   he   declared    that   his 
trustees  and  executors  should  stand 
possessed  of  his    personal    estate, 
after  Johns  death,  in  trust  for  such 
person  and  persons,  in  the  same 
order  and  succession,  and  for  such 
and  the  same  estates  and  interests 
as  were  thereby  declared  concern- 
ing his  real  estates,  so  far  as  the 
nature  of  the  property,  the  rules  of 
law  and  equity,  the  deaths  of  parties 
and  other  contingencies  would  admit 


of.  The  testator  died  in  1780;  his 
son  was  his  heir-at-law  and  custom- 
ary heir.  John  and  A.  B.  C.  and 
D.  died  without  issue.  Held  that 
the  trusts  subsequent  to  the  trust 
for  the  first  son  of  John  were  not 
void  for  remoteness,  and  that  the 
ultimate  trust  of  the  personal  estate, 
as  well  as  of  the  freehold  and  copy- 
hold estates,  vested,  on  the  testator's 
death,  in  his  son  John,  as  his  heir- 
at-law  at  his  death.     [^Boydell  v. 

Golightly] 327 

3.  Testator  devised  his  estates  in  trust 
for  the  plaintiff  for  life,  with  re- 
mainder to  his  first  and  other  sons 
in  tail  male,  with  remainders  over ; 
and  directed  that,  if  any  person  for 
the  time  being  entitled  to  the  pos- 
session  of  the  estates  should  be 
under    twenty-one,     the    trustees 
should,  so  long  as  the  person  so 
entitled  should  be  under  twenty-one, 
receive  the  rents  and  apply  a  com- 
petent part  thereof  for  his  mainte- 
nance, and  invest  the  surplus,  in 
their  names,  on  government  or  real 
security,  and  from  Ume  to  time,  re- 
ceive the  income  thereof  and  invest 
the  same  in  like  securities,  so  that 
the    same  might  accumulate,   and 
should  stand  possessed  of  such  sur- 
plus rents,  together  with  the  accu- 
mulations   thereof,    upon    trust  to 
invest  the  same,  from  time  to  time, 
in  the  purchase  of  real  estates,  to 
be  forthwith  settled  to  the  uses  and 
upon   the  trusts  thereby  declared 
of  the  devised  estates.    Held  that 
the  trust  was  void  for  remoteness. 
[^Broume  v.  Stoughton]       -     369 

See  Will,  3,  22. 

RENT. 

A  lessee  surrendered  his  lease  and 
took  a  new  one,  for  a  different  term, 
at  a  different  rent,  and  with  different 
covenants.  Held,  nevertheless,  that 
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the  rent  accrued  under  the  original 
lease  (the  whole  of  which  remained 
unpaid)  was  a  specialty  debt  under 
the  covenant  for  payment  of  it  con- 
tained in  that  lease.  [^Greenwood 
V.  Taylor] 505 

RESTRAINT  ON  ALIENATION. 

Testator,  af\er  giving  several  annui- 
ties, begged  it  to  be  understood  that 
if  any  of  his  annuitants  should  at- 
tempt to  sell  or  dispose  of  their 
interest  in  his  annuities  to  them 
(which  he  wished  only  for  their 
peculiar  and  particular  benefit), 
from  that  moment,  his  bequest  to 
them  was  to  terminate  for  ever, 
and  the  principal  and  interest  of 
each  bequest  to  revert  to  his  general 
fund.  One  of  the  annuitants  peti- 
tioned for  the  benefit  of  the  In- 
solvent Debtors  Act,  having  entered 
the  annuity  in  his  schedule,  toge- 
ther with  the  effect  of  the  above- 
mentioned  clause  in  the  will,  and, 
afterwards,  the  usual  vesting  order 
was  made  by  the  Insolvent  Debtors 
Court.  Held  that  his  annuity  ceased 
on  his  presenting  the  petition. 
\MaTtin  v.  Maugham^  -     -     230 

See  Separate  Property. 

RETAINER. 

A  trustee  of  real  estates  sold  for  pay- 
ment of  the  testator's  debts,  is  enti- 
tled to  retain  a  debt  due  to  him  from 
the  testator,  out  of  the  proceeds ; 

^  and  his  right  is  not  prejudiced  by 
the  proceeds  having  been  paid  into 
Court.  [Hall  v.  Macdonald]  -     1 

REVERSIONARY  INTEREST. 

I.  The  tenant  for  life  of  a  trust  fund, 
having  consented  to  surrender  her 
interest  to  the  reversioner,  a  mar- 
ried woman,  and  the  latter  having 
been  examined  in  Court  and  con- 
senting, the  Court  ordered  the  fund 


to  be  transferred  to  her  husband. 
ICreedv.Perrt/']  -  -  -  -  592 
2.  A  married  woman,  who  was  enti- 
tled to  a  trust  fund  in  reversion, 
having  had  the  life-interest  assigned 
to  her,  the  Court  ordered  the  fund 
to  be  transferred  to  her  husband, 
she  consenting.    [Hallv^Huffonin] 

595 
REVIVOR. 
See  Practice,  1. 

REVOCATION. 

A  remainder-man  in  fee  joined  with 
his  mother,  the  tenant  for  life,  in  a 
mortgage  in  fee,  by  which  it  was 
provided  that  if  the  remainder-man, 
his  heirs,  executors,  &c,  should  re- 
pay the  sum  borrowed  on  a  certain 
day,  the  mortgagee,  his  heirs  or 
assigns,  should  reconvey  the  estates 
to  the  person  or  persons  for  the 
time  being  entitled  to  the  reversion 
and  inheritance  of  the  estates,  and 
his,  her  or  their  heirs  or  assigns, 
or  unto  such  other  person  or  per- 
sons, and  in  such  other  manner 
and  form,  as  he,  she  or  they  should 
direct  or  appoint.  Held  that  a  de- 
vise of  the  estates  previously  made 
by  the  remainder-man,  was  not  re- 
voked by  the  mortgage.  [_Yovde 
Y,  Jones]      ------  162 

See  Construction,   9. — Forfeit- 
ure. 

SCHEME. 
See  Charity,  2. 

SEPARATION. 

Semhle  that  a  covenant,  before  mar- 
riage, that,  in  case  of  any  separation 
taking  place  between  the  husband 
and  wife,  the  husband  shall  make  a 
certain  provision  for  his  wife,  is 
void.     [^Cocksedge  v.  Cocksedge'] 

244 
See  Articles  of  Separation. 
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SEPA&AtE  PROPERTY. 

Testator  directed  his  trustees,  during 
the  life^4f  his  daughter  (who  was 
married)  t6  pay  the  interest  of  a 
share  of  his  property  to  such  per- 
son or  penions  as  «he  should  from 

^' titlde^  tO'litne^  dariag  her  life,  whe- 
'^''•ther  -ee^tiett  or  ■  sole,  under  her 
'  hand,  MAUthortse  and  appoint  to  re- 
ceive the  same,  and,  in  default  of 
app6int^^t|  into,  her  proper  hands, 
for  hef  sole  and  separate  use,  inde- 
pc^ndetitly  of*  her  then  or  any  fntore 
^ushand,  axid'  so  as  to  be  me  f^om 
hh  debts/&c,  and  that  the  receipt 
or  recefjfc  of  Her,  or  of  the  person 
or  persons'  Whom  she  might  autho- 
rize to  receive  the  same  annual 
proceeds,  or  any  part  thereof,  should 
be,  alone,'  ati  effectual  discharge,  to 
his  trustees,  for  the  payment  there- 
of; and  that  his  trustees  should 
always  be  at  liberty  to  require,  from 
her,  a  separate  authority  or  receipt, 
from  toe  to  time,  for  each  quar- 
terly payment ;  it  being  his  inten- 
tion that  the  annual  proceeds  should 
not  be  sold,  charged,  or  otherwise 
disposed  of.  Held  that  the  restrain- 
ing clause  did  not  apply  to  th^ 
power  of  appointment  given,  to  the 
daughter;  and,  therefore,  that  an 
appointment  of  the  interest  of  the 
share,  made  by  her,  for  her  life, 
was   good.     \^Medley  v.  Horton] 

222 

SETTLEMENT. 

1.  If  a  testator  directs  his  real  estate 
to  be  settled  on  his  son,  his  heir 
apparent,  for  life,  with  remainder  to 
the  first  and  other  sons  of  his  son, 
in  tail,  with  remainder  to  A.  for 
life,  with  remainder  to  his  first  and 
other  sons  in  tail,  with  remainder  to 
other  persons  and  their  sons  in  like 
manner;  and,  ultimately,  on  his  own 


right  heirs;  and  his  personal  estate 
to  be  settled  on  the  «ame  persons, 
in  the  same  order  and  soooeasion, 
and  for  the  same  estates  and  in- 
terests, 8o  hx  as  the  nature  of  the 
property  and-  the  rules  of  law  and 
equity  will  admit  of,  the  Coiurt,  if 
the  suit  is  instituted  immediately 
after  the  testator's  4eaith»  for  the 
purpose  of  having  a  settlement 
made,  will  order  the!ultimate  limit- 
ation of  the  personal  and  real  estate 
to  be  made  to  the  person  who  is  the 
testa tor*s  heir  at  his  death.  [Boy- 
den  V.  Goliffhily^  -    -    -    *  827 

2.  A  husband  had  large  advances 
made  to  him  by  his  wife's  father, 
and  had  the  benefit  of  &  provision 
made  for  his  wife  by  her  father's 
will ;  and  afterwards  became  bank- 
rupt. Held  that  his  wife,  who  had 
no  provision  except  the  income  of  a 
fiind  under  her  uncle's  will,  v^zs  en- 
titled to  have  the  whole  of  that  in- 
come settled  on  her  for  life,  for  her 
separate  use,  without  power  of  an- 
ticipation.   [^Gardner  T.Marshall'} 

575 

See  Chose  tr*  Action,  1- — Parent 
AND  Child. 


SHIP. 

A  bill  for  an  account  of  thi*  earnings 
of  a  ship,  described  some  of  the 
owners  as  being  residettt  in  Ekg^and 
and  the  others  in  7^<//«i>  and  stated 
the  ship  to  hate  be^n  bulH  hy  B. 
&  Co.  of  Newcastle :  btt  it  did  not 
contain  any  positivi*  at^etTnelit  that 
the  ship  was  BritiA-btfilt.  Held 
that,'for  want  of  such  aTerment,  a 
demurrer  founded  on  the  Ship- 
registry  Acts,  cOnld  not  be  sup- 
ported.    ISmifh  \\  SnuilQ    -119 

See  Lien. 
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SOLICITOR  AND  CLIENT. 
The  solicitor  for  the  platnti^  em- 
ployed three  counsel  (two  of  whom 
were  Queen's  counsel)  to  appear 
far  his  clients  at  tlie  bearing  of  a 
cause,  and  the  Matter,  in  taxing 
the  solicitor's  bill,  as  between  soli- 
citor and  client,  under  an  order 
obtained  by  one  of  the  plaintiCTs, 
disallowed  tlie  fees  of  tlie  second 
counsel.  The  Court  referied  it 
back,  to  the  Matttr,  to  review  his 
report,  there  being  nothing  to  show 
that  it  was  unnecessary  to  employ 
more  than  two  counael.  [Wmttell 
V.  Lttlie] 84 

SPECIALTY  DEBT. 
1.  A  lessee  mortgaged  the  demised 
premises,  and  covenanted,  for  him* 
self  and  his  heirs,  with  the  mort- 
gagee, his  executors,  administrators, 
and  assigns,  to  repay  the  mortgage- 
money.  Afterwards  the  mortgagee 
joined  with  ihe  mortgagor  in  surren- 
dering the  leaae,  for  the  purpose  of 
having  a  new  lease  granted  to  the  lat- 
ter ;  which  they  agreed  should  be 
assigned  to  the  mortgagee  by  way 
of  security  for  his  principal  and  in- 
terest ;  and  that  that  arrangement 
thould  not  prejudice  any  other  te- 
eurity  that  the  mortgagee  might 
havejbr  his  debt.  A  new  lease  was 
granted  to  the  mortgagor,  but  he 
did  votmake&ny  assignment  of  it  in 
puniumce  of  the  agreement.  After 
his  death  the  mortgagee  atsigned  to 
A.  the  principal  and  interest  due  to 
him,  and  his  security  for  them 
Under  the  deed  (if  suirendier.  Held 
that  the  covenant  in  tfai^,  ni^^igage 
of  the  original  lease,  wa*.  not  estin. 
tniLshed  by  tbe  surrender,  #lld  that 
the  assignee  was  a  specially  cre- 
ditor of  Ihc  mortgagor  in  respect  of 
it.    [GreenKood  y.Taylor'}    -  305 


2.  A  iMAce  guTrreudt^ed  .his  lease  and 
took  a  new  one,  for  a  different 
tc^m,  at  a  different  r«nt,  and  with 
different  covenants.  lUeld,  never- 
theless, that  the  rent  accrued  wder 
the  original  kasf  (iba  wbole  of 
which  ramaiaad  unpaid)  vt«s  a,spe< 
cialty  debt  undar  tl)9,cbvieiiantfor 
payment  of  it  coqiMMd  in  that 
leaae.    [Greenwoaii:V,it'«lfl^l.fif>& 

SPECIFIC  LEGACY."  ■  * 
Testator  willed  that  Mia  wife  iihould 
receive  the  inlerost  of  "  all  the 
ptoperty  1  possess  in  the  public 
funds,  for  ber  life."  Held  that  the 
wife  was  entitled  to  receive  the  in- 
come of  all  the  property  which  the 
testator  had  in  the  funds  at  the 
date  Iff  hit  leiU,  and  in  its  then 
stat«  of  investment,  notwithstand- 
ing it  consisted  of  long  annuities. 
[Coeiran  v.  Cociran]        -     -  248 

SPECIFIC  PERFOBMANCE. 

See  Articles  of  SETaiuTiON. 

STATUTE  OF  LIMITATIONS. 
See  Plea  and  Pludino,  3. 

STAYING    PROCEEDINGS    IN 

A  SUIT. 
Motion  to  stay  procee^ngs  to  enforce 
an  answer,  until  an  appeal  to  the 
House  of  Lords  from  an  order 
overruling  a  plea,  should  be  dis- 
posed  of,    refused.      [Garcia*  v. 

Rieardo] 528 

See  Costs,  3. 

STOCK  IN  THE  FUNDS. 
See  Baux  ov  Eholamd. 

SUBSTITUTIONAL  LEGACIES. 
See  Cumulative  Legacies. 
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TAKING  BILL  OFF  THE  FILE. 

fi-MPHACTiCK,?. 

TENANCY  IN  COMMON. 
See  CowsTBUCTioH,  16. 

TENANT  BY  THE  CURTESY. 

By  a  marriage  settlement,  the  wife's 
freehold  cstatfia  were  vested  in  a 
trustee  in  trust  for  her  separate  use, 
during  her  liie  ;  remainder  for  such 
pereons  as  she  should  appoint  by 
dt«d  or  win,  and,  In  defkult  of  ap- 
Bolntment,  in  trust  for  her  right 
iwin.  The  wifb  died,  without  hav- 
ing made  anv  appointment,  leaving 
her  husband  and  a  son  aurviving. 
After  her  death,  the  trustee  sold 
the  estates,  under  a  power  in  the 
aettlement,  which  directed  the  pro- 
ceede  to  be  invested  in  the  purchase 
of  other  lands,  or  on  mortgage  oi 
in  the  funds,  and  the  securities  tc 
be  held  on  the  trusts  aforesaid. 
Held  that,  on  the  wife's  death,  the 
husband  became  equitable  tenant 
by  the  curtesy  of  the  estates,  and, 
therefore,  was  entitled  to  the  in- 
terest of  the  purchase-money  dur- 
ing his  life.  [Foltetl  v.  Tyrer]  125 


I.  Testatrix  bequeathed  her  personal 
cslatc  to  A.  for  life,  remainder 
over.  The  estate  consisted,  in 
part,  of  a  sum  recovered  in  respect 
of  pniicipal  and  internt  due  from 
n  deceased  debtor  to  the  testatrix  ; 
but,  as  the  debtor  died  partially  in- 
solvent, the  sum  recovered  was  less 
than  the  principal  of  the  debt. 
Held  that  A.  was  not  entitled  to  a 
portion  of  that  sum  in  respect  of 
the  interest  of  the  debt  accrued 
since  the  testatrix's  death,  but  that 
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the  whole  of  it  wis  part  of  tke 
capital  of  the  testatrix's  estaU. 
ITurner  v.  NeieportJ       •     -    S3 

S.  The  proceeds  of  timber  cut 
and  sold  by  order  of  the  Court, 
during  the  life  of  a  tate  tenant  tbi 
life,  who  was  impeachable  of  waste, 
ordered  to  be  paid  to  the  tenant  for 
life  in  possession,  who  was  nntm- 
peachable  of  waste.  IPiUlipt  v. 
Sarloa\     ------    263 

See  CoNSTRUCTiOH,  11.  —  EdoiT- 
ABLK    Wast b.^Vbii DOS    a»d 

PUKCHASBB,  I. 

THELLUSSON  ACT. 
The  Thellnston  Act  applies  not  to 
casefl  in  which  there  is  merely  an 
executory  devise  or  bequest,  but 
only  to  those  cases  in  which  there 
is  an  express  trust  for  accmnnla- 
tion  ;  and  if  that  trust  exceeds  the 
tjme  prescribed  by  the  Act,  the 
next  of  kin  or  the  heir  of  the 
testator  (according  to  the  nature 
of  the  property),  and  not  the  re- 
siduary devisee  or  legatee,  is  en- 
titled to  the  income  accruing  after 
the  expiration  of  the  prescribed 
time.  The  decision  in  Maedonald 
V.  Bryee,  2  Keen,  276,  disapproved 
of.     lElbornev.  Goode^      -     163 

TIMBER  MONEY. 

,  The  proceeds  of  timber  cut  and  sold 

by  order  of  the  Court,  during  the 

life  of  a  late  tenant  for  life,  who 

I      was  impeachable  of  waste,  ordertd 

I      to  be  paid  to  the  tenant  for  life  b 

possession,  who  was  unimpeachable 

of  waste,     {PhiUipe   v.    BarttM'^ 

S63 

TIME  OF  THE  ESSENCE  OF 
A  TRANSACTION. 
See  Railway  Shakes. 


TITLE. 

1.  An  abstract  showed  the  equitable 
fee  to  be  in  the  vendor,  and  the 
legal  estate  to  be  in  A.  as  a  mort- 
gagee  for  a  tenn,  and,  subject 
thereto,  in  B.  in  fee.  By  a  sup- 
plemental abstract  it  appeared  that, 
before  the  first  abstract  was  de- 
livered, A.  had  assigned  the  mort- 
gage-money to  B.  and  had  been 
declared  a  trustee  of  the  tenn  for 
him,  and  that  he  had  since  died  in- 
testate ;  that  bis  father,  who  first 
took  out  administration  to  him,  was 
also  dead,  and  that  he  remained 
unrepresented  for  some  years  ;  after 
which  S.  took  out  administration 
to  him.  Held,  that  the  first  ab- 
stract showed  a  complete  title;  the 
tracing  of  the  title  to  the  legal 
estate  being  matter  of  conveyanc« 
merely,     [^vame  T.  Brwm']  303 

2.  A.  devised  bis  estate  at  H.  to  his 
second  Bon,  who  survived  him,  and, 
afterwards,  died  intestate ;  where- 
upon the  estate  descended  to  N., 
his  elder  brother.  Pending  a  suit 
instituted  by  A.'s  creditors,  judg- 
ments were  entered  up  against  N., 
which  remained  unsatisfied  when 
the  estate  at  H.,  together  with  the 
testator's  other  estates,  was  sold 
under  the  decree  in  the  suit,  for 
payment  of  his  debts.  Held,  that 
N.'s  judgment  creditors  were  ne- 
cessary parties  to  the  conveyance  of 
the  estate  at  H.,  and,  as  they  could 
not  be  compelled  to  join  in  the  con- 
veyance, because  they  were  not 
parties  to  the  suil,  that  a  good  title 
could  not  be  made  to  the  estate, 
[Craddock  V.  Piper]       -     ■     810 

Sfe  ArroiNTMBNT  of  New  .Tsus- 
TEES. — Vendor  and  Pukchaseb. 

TRANSFER  INTO  COURT. 
A  parly   who  had  been   ordered  to 
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transfer  large  sums  of  stock  into 
Court,  paid  the  broker  at  the  rate 
of  I*.  3d.  percent,  for  identifying 
him  on  making  the  tiWMfer.  9eld 
that  the  payment,  which  an^unted 
to  28/.  it.  6(/,  was  proper,  and 
ought  to  be  allowed  in  taxing  the 
party's  costs.  [^DaveXporl  v^oweH^ 

TRUST. 

1.  A  partner  ia  a  bank,  opened  «»«;• 
count  in  one  of  tha  hooka  of  the 
firm,  which  was  headed  aa  folUmv: 
"  Dr.  Mrs.  L.  S.  (the  nanwof  his 
wife)  for  the  educatioD  of  JBr^Mn, 
lAvotMo,  Herman  and  Mobert  8. 
(the  names  of  hii  infant  children), 
Cr.,"  and  he  caused  au  accountable 
receipt  to  be  signed  by  his  copart- 
ner on  behalf  of  the  finp»  .purport- 
ing to  be  for  800J1  recei^  &om 
his  wife  for  the  eduostioD  of  his 
children,  and  that  sum  to  be  placed 
to  the  credit  of  the  account  so 
opened,  and  his  private  account 
with  the  bank  was  delated  with  it. 
Held  that  the  transaction  was  a 
complete  and  irrevocable  declara- 
tion of  trust  in  &vour  of  the  chil- 
dren. IStapletoH  V.  Slaplelmi]  186 

2.  Testator,  after  reciting  that  he 
was  desirous  of  making  a  suitable 
provision  for  his  wife,  at  well  at  for 
hit  daughter  and  grandchild,  in 
order  to  mark  his  unbounded  con- 
fidence in  his  wife,  and  his  belief 
that  she  would  be  actuated  by  the 
most  maternal  regard  towards  bis 
child,  gave  her  all  his  property,  for 
her  oum  vte,  benefit  and  dixpotal 
abtolutely,  implicitly  relying  on 
her  attachment  to  hit  daughter  and 
grand-daughter.  He  then  directed 
his  executors  to  sell  his  property, 
and  to  invest  the  proceeds  on  go- 
vernment or  real  securities,  in  his 
wife's  name  alone,  or  jointly  with 
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his  executors  (with  power  to  change 
the  securities)  :  '*  To  hold  the  same, 
unto  my  mfe/ar  her  imm  absolute 
use,  benefit  and  disposal:  And 
whereas  I  have,  hereby,  manifested 
abundant  proof  of  entire  confidence 
in  my  said  dear  wife,  by  thus  giv- 
ing her  the  eoeereign  control  over 
the  whole  of  my  property,  for  her 
sole  use  and  benefit,  which  she  will 
duly  appreciate  accordingly ;  but, 
in  so  doing,  I,  nerertheless,  ear^ 
neetly  conjure  her^  under  the  advice 
of  my  executors,  to  proceed^  forth- 
withf  to  make  ample  protnsione,  by 
deed  or  willy /or  our  only  child  and 
grandchild.**  The  will  concluded 
with  a  power  to  the  wife,  who  was 
executrix,  and  to  the  executors,  to 
retain  their  expenses  out  of  the 
testator's  estate.  Held  that  no 
trust  was  created  by  the  will,  in 
favour  of  either  the  daughter  or  the 
grand-daughter.     [  Winch  v.  Brut* 

ton^ 879 

3.  Testatrix  willed  that,  after  pay- 
ment of  her  legacies,  the  whole  of 
her  property  should  be  given  to  her 
sister  Mary,  to  be  hers  independ- 
ent of  any  husband;  and  earnestly 
recommended  her  to  take  such 
measures  as  she  might  deem  best 
for  making  it  sure  that,  whatever 
she  might  inherit,  might  go,  at  her 
decease,  to  her  children.  Held  that 
the  children,  on  their  mother's 
death,  took  the  property  as  joint- 
tenants,  absolutely.  [Cholmon- 
deley  v.  Cholmondeley']  -     -     590 

TRUSTEE. 

1.  A  trustee  of  real  estates  sold  for 
payment  of  the  testator's  debts,  is 
entitled  to  retain  a  debt  due  to  him 
from  the  testator,  out  of  the  pro- 
ceeds; and  his  right  is  not  pre- 
judiced  by   the    proceeds    having 


been   paid   into    court,     [//a//  v. 
MacdonaUf]   ------     1 

2.  Testatrix  gave  her  real  and  per- 
sonal property  to  A.,  B.  aod  C, 
their  heirs,  executors,  &c^  in  trust 
to  sell  the  same  immediately  after 
her  death,  and  to  stand  possessed 
of  the  produce^  in  trust  for  such 
persons  as  she  should  direct  by  a 
codicil.  Bat  she  did  not  make  any 
codicil,  nor  did  she  leave  either 
heir  or  next  of  kin*  After  her 
death.  A.,  B.  and  C.  sold  her  real 
estate.  Held  that  they  "were  en- 
titled to  the  proceeds,  for  their  own 
benefit;  and  that  the  Crown  was 
entitled  to  the  pereonal  estate. 
[Taylor  v.  Haygartk']  -     -     -    8 

3.  A.  was  tenant  for  life  of  a  trust- 
fiind  directed  to  be  invested  in  go- 
vernment or  real  securities,  with  a 
contingent  remainder  to  his  chil- 
dren bom  and  to  be  bom^  with 
remainders  over.  A.  had  three 
infant  children.  Held  that  the 
solicitors  of  the  trustees,  as  well  as 
the  solicitors  of  A.  and  his  three 
children,  were  entitled  to  attend  a 
reference,  to  the  Master,  as  to  the 
propriety  of  investtng  the  fund  on 
a  proposed  mortgage,  li  \he  Mas- 
ter excludes  one  of  the  parties  to  a 
cause  from  attending  him  on  a 
reference,  the  excluded  party  need 
not  wait  until  the  Master  hsm  made 
his  report,  and  then  cnooept  to  it, 
but  may  apply  to  the  Courts  forth- 
with, to  reverse  the  3l{»/^8i=  de- 
cision. [^Davisy*C&miiermer9']402 

4.  The  Court,  in  deore^Bg.:*the- -ap- 
pointment of  new  trustea^'wiUnot 
direct  a  power  to  be  inserted  in  the 
deed,  for  appointing  new  trustees 
toHes  quoties.    [Bowles  i^i  ff^eeks'] 

-691 

5.  Testator  devised  his  real  estates  to 
A.,  B.,  C,  and  D.,  and  their  keirs, 
on   certain  trusts    which    reqnircd 
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the  legal  estate  to  be  vested  iu 
them,  and  gave  a  power  of  saie  to 
tliem  or  the  survivors  or  survivor 
of  them  or  the  heirs  of  the  survivor, 
and  declared  that  their  or  his  re- 
ceipts or  receipt  should  be  a  good 
discharge  to  the  purchaser,  and,  if 
any  of  them  should  die  or  decline 
to  act,  that  it  should  be  lawful  and 
he  Iherehy  toilled  and  directed  that 
the  survivors  of  them,  should*  im- 
mediately or  within  two  months  af- 
terwards, by  a$iy  deed%  nominate 
some  fit  person  to  be  a  trustee  in 
his  place.  D»  died ;  and  A.  and 
B.  by  one  deed,  and  C.  by  another 
(both  of  which  were  executed  more 
than  two  haiar  months,  but  less 
than  two  calendar  months  after 
D«  s  death)  nominated  a  new  trus- 
tee, but  did  not  convey  the  legal 
estate  to  him.  A.,  B.,  C.  and  the 
new  trustee,  agreed  to  sell  the  es- 
tates to  M.,  who  objected  to  com- 
plete his  purchase,  first,  because 
the  appointment  of  the  new  trustee 
had  not  been  made  within  two  lunar 
months;  secondly,  because  it  had 
not  been  made  by  one,  single  deed ; 
and  lastly V  because  the  power  of 
sale  was  suspended  during  the  va- 
tasicy  in  the  trust.  The  Court 
overruled  tlie  objections ;  but  held 
that  the  new  trustee  had  not  been 
duly  appointed,  because  no  convey- 
ance :  had  been  executed  to  him  ; 
notwithstanding  which,  that  A  ,  B., 
and  C«o^ld<Knake  a  good  title  and 
.  give  an  effscUial  discharge  for  the 
puiiohaae^money. .  The  Court  held 
ako  that  the  new  trusteei  though 
not  duly  appointed,  might  join  with 

•  A.,  B.^^od  C*  in  a  suit  for  a  speci- 
fic {[k^rformaoee.  [Warburton  v. 
Sandijs] 622 

6.  A.  assigned  leaseholds  to  B.,  in 
consideration  of  400 /#  stated   to 

•  have  been  paid,  to  him,  by  B.     On 


the  next  day,  B,  executed  a  deed 
declaring  himself  to  be  a  trustee  of 
the  leaseholds  for  A.'s  wife.  The 
deeds  were,  afterwards^  declared  to 
be  fraudulent  and  void  as  against 
A.'s  creditors ;  and  the  Court  re- 
fused to  give  B.  his. costs,  because 
the  declaration  of  trust  recited, 
falsely,  that  the  400  /.  was  the  se- 
parate property  of  A.'s  wife,  and 
that  B.  had  received  it- from  her, 
and  B.  signed  a  receipt  for  it.  [Tur- 
quand  v.  Knighf]      -     -     •     643 

See  CoNSTRTTCTiON,  1. — Power  to 
APPOINT  KBW  Trustees. 

UNCERTAINTY. 
See  Construction^  5. 

UNDERWRITER. 

A/s  ship  damaged  B/s.  B.,  after  he 
had  received  a  sum  of  money  under 
a  policy  which  he  had  effected  on 
his  ship,  brought  an  action  against 
A.,  and  recovered  damages  for  the 
injury  done  to  his  ship.  Held  that 
the  underwriter  had  a  lien,  on  the 
amount  recovered,  for  the  sum  paid 
on  the  policy.  [White  v.  Dobineon] 

273 
USURY. 

A.  executed  a  bond  and  mortgage  to 
B.  to  secure  2,000/.  lent  to  him  by 
B.,  with  interest  at  5  /L  per  cent. 
B.  having  sold  out  a  sum  of  stock 
to  enable  her  to  make  the  loan,  the 
dividends  of  which  exceeded  the  in- 
terest of  the  2,000/.  at  51.  per 
cent.,  A.  afterwards  agreed,  in  con- 
sideration of  her  letting  the  2,000  /. 
continue  secured  at  interest  as 
aforesaid^  to  transfer  to  her,  when 
requested  so  to  do,  the  amount  of 
the  stock  sold  out,  or,  at  her  option, 
to  pay  to  her  a  sum  of  money  suf- 
ficient to  repurchase  it,  and,  in  the 
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mean  time,  to  pay  to  her  the  amount 
of  the  dividends  of  it,  instead  of  the 
interest  of  the  2,000^  Held  that 
the  agreement  was  additional  to 
and  not  suhstitutlonal  for  the  hond 
and  mortgage^  and  was,  therefore, 
usurious^     [Fowney  v.  BUmberg] 

179 

VENDOR  AND  PURCHASER. 

1*  After  the  purchaser  of  an  estate 
sold  under  a  decree,  had  approved 
of  the  title,  a  deed  was  discovered 
.which  showed  that  the  plaintiffs 
could  not  make  a  title  to  more  than 
a  moiety  of  the  estate.  The  Court 
discharged  the  purchaser  from  his 
purchase.   [  Ward  v.  Trathen]   82 

8.  Although,  where  an  estate  devised 
in  settlement,  is  ordered  to  be  sold 
for  payment  of  debts,  an  infant 
remainder-man  may  be  ordered, 
under  11  Geo.  4  &  1  Will.  4,  c.  47, 
B.  II,  to  join,  with  the  tenant  for 
life,  in  conveying  the  estate  to  the 
purchaser,  yet  an  effectual  convey- 
ance may  be  made  by  the  tenant  for 
life  alone,  under  the  ISth  section 
of  the  Act.   [  Ji'alker  v.  Aston"]  87 

3.  Testator  devised  his  real  estates  to 
trustees,  in  trust,  during  the  first 
fifteen  years  after  his  death,  to  ap- 
ply the  rents  in  discharge  of  the 
charges  and  incumbrances  on  his 
estates,  and  also  of  the  debts  which 
he  should  owe  at  his  decease :  and 
if,  by  any  reason  whatever,  in  the 
opinion  of  his  trustees^  a  sale  should 
become  necessary  of  any  of  the 
estates,  for  the  purpose  of  raising 
any  sums  of  money  charged  on  his 
estates,  before  the  expiration  of  the 
fifteen  years,  then  he  authorized 
the  trustees  to  make  such  sale,  and 
to  apply  the  produce  in  discharge 
of  such  incumbrances :  and  he  de- 
clared that  their  receipts  for  any 
money  payable  to  them  under  his 


will,  should  discharge  the  persons 
paying  the  same  from  being  answer- 
able for  the  application  thereof,  or 
from  being  bound  to  inquire  as  to 
the  necessity  or  expediency  of  any 
sale  which  might  be  made  by  the 
trustees.  The  testator's  personal 
estate  being  insufficient  to  pay  his 
debts,  and  the  rents  of  his  real 
estates  being  insufficient  to  pay  the 
interest  of  the  incumbrances  there- 
on, the  trustees  sold  the  whole  of 
the  estates ;  and  thereby  raised 
considerably  more  than  the  amount 
of  the  incumbranees.  The  Court, 
in  a  suit  for  specific  performance, 
held  that  the  power  of  sale  depend- 
ed on  the  opinion  of  the  trustees, 
that  a  sale  was  necessary ;  and  de- 
creed  the  purchaser  to  complete  his 
purchase,  [Lord  Rendleskam  v. 
Meux] 249 

4.  An  abstract  showed  the  eqiutable 
fee  to  be  in  the  vendor,  and  the 
legal  estate  to  be  in  A.  as  a  mort- 
gagee for  a  term,  and,  subject 
thereto,  in  B.  in  fee.  By  a  supple- 
mental abstract  it  appeared  that, 
before  the  first  abstract  was  de- 
livered, A.  assigned  the  mortgage- 
money  to  B.  and  was  declared  a 
trustee  of  the  term  for  him,  and 
that  he  had  since  died  intestate; 
that  his  father,  who  first  took  out 
administration  to  him,  was  also 
dead,  and  that  he  remained  unre- 
presented for  some  years ;  after 
which  S.  took  out  administration  to 
him.  Held  that  the  first  abstract 
showed  a  complete  title ;  the  tra- 
cing of  the  title  to  the  legal  estate 
being  matter  of  conveyance  merely, 
[Jvame  v.  Brown]    -     -     •     303 

5.  A.  devised  his  estate  at  H.  to  his 
second  son,  who  survived  him  and 
afterwards  died  intestate ;  where- 
upon the  estate  descended  to  N., 
his  elder  brother.     Pending  a  suit 
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instituted  by  A.*s  creditors,  judg- 
ments were  entered  up  against  N., 
which  remained  unsatisfied  when 
the  estate  at  H.,  together  with  the 
testator's  other  estates,  was  sold 
under  the  decree  in  the  suit,  for 
payment  of  his  debts.  Held  that 
N.'s  judgment  creditors  were  ne- 
cessary parties  to  the  conveyance 
of  the  estate  at  H.,  and,  as  they 
could  not  be  compelled  to  join  in 
the  conveyance  because  they  were 
not  parties  to  the  suit,  that  a  good 
title  could  not  be  made  to  the  es- 
tate.    [Craddock  v.  Piper]      310 

6.  An  estate  sold  under  a  decree  was 
knocked  down  to  the  solicitor  of  a 
mortgagee,  who  was  not  a  party  to 
the  suit  but  consented  to  the  sale. 
A  motion  by  the  solicitor,  to  be 
discharged  from  his  purchase,  on 
the  ground  that  he  retracted  his 
bidding  before  the  hammer  fell, 
was  refused  with  costs.  [^Freer  v. 
Rimner'] 391 

7.  A  lessee  assigned  the  demised  pre- 
mises to  A.  by  way  of  mortgage, 
and  afterwards  made  two  equitable 
mortgages  of  them,  one  to  B.,  and 
the  other  to  C .,  and  died.  C.  agreed 
to  purchase  the  lease  of  his  execu- 
tors, free  from  incumbrances,  and 
afterwards  took  possession  of  the 
premises,  but  did  not  pay  the  pur- 
chase-money. Held  that,  as  be- 
tween C.  and  the  executors,  the 
purchase-money  must  be  considered 
to  have  been  applied,  on  the  day 
on  which  C.  took  possession,  to- 
wards satisfaction  of  the  incum- 
brances, according  to  their  priori- 
ties.   [^Greenwood Y.  Taylor^   505 

See  Appointment  op  New  Trus- 
tees* 

VESTING. 
See  Will,  3. 


VOLUNTARY  COVENANT. 

The  executors  of  a  person  who  had 
entered  into  a  covenant  for  further 
assurance  in  a  voluntary  settlement, 
having  refused  to  perform  it,  the 
Court,  in  a  suit  instituted  by  a  third 
party  for  the  administration  of  the 
covenantor's  estate,  would  not  per- 
mit the  covenantee  to  provieas^a 
creditor  under  the  decree  in  the 
administration-suit ;  but  gare  'him 
leave  to  bring  such  ttCCibn  as  he 
might  be    advised.      [^Hervetf  v. 

531 


Audland^ 


•  •»( 


WIDOW. 

A  testator  having  frotholds-aod  ooDy- 
holds  in  fee,  gave  an  aJiBukf  to  hit 
wife,  in  lieu  and  satifi&etion  of  all 
dower  and  thirds,  or  other  cMms 
and  demands  which  sho  snight 
otherwise  have  had  upon  his  estate, 
and  died  intestate  as  te  his  real 
estates.  His  widow  was  his  cus- 
tomary heir.  Held  that  she  was 
not  bound  to  elect  bstweea  the  an- 
nuity and  the  copyholds,  bot  was 
entitled  to  both.  Held  also,  the 
assets  being  deficient,  that  the<  an« 
nuity  was  to  be  paid  in  priority  to 
the  pecuniary  legacies  given  by  the 
wUl.    [Nareoti  v.  Gordon]  -    258 

WILL. 

1.  Testator  gave  SOOl.  to  each  of  his 
three  trustees  and  executors  who 
should  prove  and  act :  but  if  any 
of  them  should  die  without  having 
acted,  or  should  refuse  or  decline 
to  act,  the  legacies  intended  for 
them  were  to  go  to  the  trustees, 
who,  under  the  power  for  that  pur- 
pose contained  in  the  will,  should 
be  appointed  in  their  place.  Two 
of  the  trustees  died  in  the  testator's 
lifetime,  and   two  new  ones  were 
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propoi*cd  by  the  surviving  trustee, 
and  appointed  by  the  Master,  in 
compliance  with  the  decree  in  a 
8uit  for  administering  the  testator's 
estate.  Held  that  they  were  not 
entitled  to  tiie  l^acies  intended 
for  the  deceased  trustees.  [Walsh 
V.  Gladstone] 2 

2.  Testator  gave  19,000/.  Consols  to 
tmsteei,  in  trust  for  £.  B.  for  life, 
and,  after  her  death,  for  her  chil- 
dren ;  and,  in  case  she  should  die 
without  leaving  a  child,  he  cUrected 
that  the  trust-fnnd  should  be  eon' 
sidered  as  part  of  his  personal 
estate^  and  be  disposed  of  tn  a  due 
course  of  administration :  and  he 
gave  the  residue  of  his  effects  to 
£.  B.»  her  eiecutors  and  adminis- 
trators, to  and  for  her  and  their 
own  use  and  benefit,  she  and  they 
paying,  thereout,  all  the  debts  due 
from  him  at  his  decease,  together 
with  the  expenses  of  his  funeral, 
the  charges  of  proving  and  estab- 
lishing his  will  and  other  incidental 
expenses,  and  he  appointed  her  his 
executrix.  £.  B.  survived  the  tes- 
tator, and  died  without  leaving  a 
child.  Held  that,  thereupon,  the 
trust-fund  did  not  become  undis- 
posed of,  but  formed  part  of  the 
testator's  residuary  estate,  and  be- 
longed, as  such,  to  £.  B.'s  estate. 
Masters  v.  Hooper^  4  Bro.  C.  C. 
207,  observed  upon  \_Scott  v. 
Moore]   ------.35 

3.  Testator  gave  his  real  and  resi- 
duary personal  estate,  in  trust  to 
pay  an  annuity  to  his  nephew,  and 
subject  thereto,  in  trust  for  his 
daughter  for  life,  remainder  in  trust 
to  pay  the  income  for  the  main- 
tenance of  all  and  every  such  child 
or  children  as  she  might  leave  at 
her  decease,  during  his,  her,  or 
their  minority ;  and,  when  the 
youngest      should    have    attained 
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twenty-five,    to   pay,    assign,   and 
transfer  the  income,  together  with 
the  principal,  to  the  children ;  the 
same    to   be    divided  equally  be- 
tween them,  share  and  share  alike ; 
bat  if  any  of  them  ehoiild  die  leav- 
ing a  child  or  children  who  should 
attain  twenty -one,  then  to  pay  and 
assign  the  share  cf  sach  child  to 
such  his  or  their  child  or  diildren ; 
and  the  testator  then  expressed  his 
further  will  to  be,  that  his  trus- 
tees should,  immediately  after  his 
nephew's  decease,  coovey,  release, 
and  assign  all    his  freehold  and 
leasehold  estates  unto  the  heir  or 
heirs  who  should  be  legally  entitled 
thereto ;  and,  in  caae  his  daughter 
should  leave  no  child  or  children, 
or  they  should  die  under  age  and 
unmarried,  then  in  trust  to  pay  and 
assign  the  income  together  with  the 
whole   residue  unto    and    equally 
between   his  next  of  kin.      The 
daughter  left  five  children  living  at 
her  death,   all   of  whom  attained 
twenty-five.     Held,  that  the  trust 
for  them  was  not  void  for  remote- 
ness, but  that  they  took  vested  in- 
terests in  the  trust  property  on  their 
mother's  death.     [MUro^  v.  Mil- 
roy]        -------48 

4.  Testator  devised  all  his.  real  estates 
(except  the  hereditaments  therein- 
after particularly  devised)  to  trus- 
tees on  certain  trusts.  In  a  sub- 
sequent part  of  his  will,  he  devised 
his  farm  in  A.  tn  the  possession  of 
T.  H.  to  T.  R.  Hehad  /vo  fiarms 
in  A.,  both  of  which  were  in  the 
possession  of  T.  H.,  but  at  differ- 
ent rents,  and  known  by  different 
names.  There  being  no  evidence 
to  show,  with  certainty,  which  of 
the  two  farms  the  testator  meant 
to  devise  to  T.  K^  the  Court  held 
the  exception  to  be  inoperative, 
and  that  both  the  farms  passed,  by 
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the  general  devise,  to  the  trustees. 
[Blundell  v,  Gladstone]  -     -     83 

5.  Testator  gave  part  of  his  property 
to  A.,  B.,  C,  and  D^  upon  certain 
trusts,  for  the  benefit  of  his  chil- 
dren^  and  gave  the  guardianship  of 
them  to  his  wife  and  his  trustees, 
the  said  A.,  B.,  C,  and  D.,  who 
were  to  maintain  and  educate  them 
out  of  the  trust-property.  By  a 
codicil,  reciting  that  he  had  ap- 
pointed A.,  B.,  C^  and  D^  exe- 
cntors  and  trustees  of  his  will,  he 
revoked  the  appointment  so  far  as 
regarded  B.,  C.,  and  D.,  and,  in 
lieu  of  them,  appointed  £.  and  F. 
to  act  as  trustees  and  executors  of 
his  will  along  with  A.  Held  that 
the  appointment  of  B.,  C,  and  D.  to 
act  as  guardians  to  the  children, 
jointly  with  A.,  remained  unre- 
voked.    llnreParkJi      -     -     89 

6.  Testator,  having  freehold,  copy- 
hold and  leasehold  estates,  some  of 
which  were  within  the  liberties  of 
the  city  of  H.,  and  others  within 
the  county  of  H.,  but  out  of  the 
liberties  of  the  city,  devised  all  his 
freehold,  copyhold,  and  leasehold 
tenements  in  the  city  of  H.,  or  the 
liberties  thereof,  in  the  county  of 
H.,  and  his  two  leasehold  houses 
on  Iiudgate*hil],  in  the  city  of  Lon- 
don, t&  trustees  in  trust  to  sell.  In 
a  codicil  he  spoke  of  the  sale  au- 
thorized, by  his  will,  of  his  estates 
in  the  city  and  county  of  H.  Held 
that  the  estates  in  the  county  of 
H.,  but  out  of  the  liberties  of  the 
city,  did  not  pass  by  the  devise  to 
the  trustees.    [^Moser  v.  Piatf]  95 

7.  Testator  directed  his  residue  to 
be  converted  into  money,  and  his 
wife  to  receive  the  interest  of  it, 
for  the  maintenance  of  herself  and 
children ;  and,  at  her  death,  he  be- 
queathed the  whole,  share  and 
share  alike,  to  all  the  children  she 
might  have  by  him.     The  testator 


left  a  son  and  a  daughter.  Some 
years  after  his  death,  the  daughter 
married.  Held  that,  thereupon, 
her  right  to  maintenance  ceased. 
[^Bowden  Y,  Lainff']        -     -     113 

8.  Testator  bequeathed  a  year's  wages 
and  150/.  to  his  servant,  J.  F.  By 
a  codicil,  he  revoked  those  bequests, 
and  gave  J.  F.  an  annuity  in  lien 
of  them.  By  a  subsequent  codicil 
he  revoked  every  gift,  in  his  willy 
bequeathed  to  J.  F.,  his  late  butler,, 
both  the  one  year's  wages  and  the 
further  pecimiary  legacy  of  150/. 
Held  that  the  annuity  given  by  the 
prior  codicil  was  not  revoked. 
IPratt  \.  Pratt]      -     -     -     129 

9.  A  remainder-man  in  fee  joined 
vrith  liis  mother,  the  tenant  for  life, 
in  a  mortgage  in  fee,  by  which  it 
was  provided  that  if  the  remainder 
man,  his  heirs,  executors  &c.  should 
repay  the  sum  borrowed  on  a  cer- 
tain day,  the  mortgagee,  his  heirs 
or  assigns,  should  reconvey  the 
estate  to  the  person  or  persons  for 
the  time  being  entitled  to  the  re* 
version  and  inheritance  of  the  es- 
tates, and  his,  her  or  their  heirs  or 
assigns,  or  unto  such  other  person 
or  persons,  and  in  such  other  man- 
ner and  form,  as  he,  she  or  they 
should  direct  or  appoint.  Held 
that  a  devise  of  the  estates  previ- 
ously made  by  the  remainder-man, 
was  not  revoked  by  the  mortgage. 
\_Youde  V.  Jones']     -     -     -     162 

10.  Testator  bequeathed  his  residuary 
personal  estate,  to  trustees,  in  trust, 
with  all  convenient  speed  after  his 
death,  to  sell  such  part  or  parts,  as 
they  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such 
survivor,  or  their  or  his  assigns, 
should  think  proper,  of  any  monies 
in  the  funds,  and  also  to  call  in, 
sell  and  convert  into  money  all 
such  parts  of  the  rest  of  his  general 
personal  estate  as  should  not  con- 
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sist  of  money,  and,  out  of  his  ge- 
neral personal  estate  and  the  mo- 
nies forming  part  thereof  and  to 
arise  thereby,  to  pay  his  debts  &c., 
and  to  invest  the  residue  of  the 
monies  to  arise  from  his  general 
personal  estate  which  should  re- 
main after  answering  the  purposes 
aforesaid,  in  the  usual  securities, 
and,  from  time  to  time,  to  alter,  at 
their  or  bis  discretion,  as  well  the 
same  stocks,  funds  and  securities, 
as  also  such  of  the  stocks,  funds 
or  securities,  being  part  of  his  per- 
sonal estate  which  they  or  he  should 
not  think  proper  to  sell  and  convert 
into  money ;  and  to  stand  possessed 
of  all  the  trust  monies,  stocks,  funds 
and  securities  which  should  be  so 
purchased  as  aforesaid,  and  which 
should  remain   unconverted    into 
money  as  aforesaid,  in  trust  to  pay 
the  interest,  dividends  and  annual 
produce  thereof,  as  and  when  the 
same  should  be  received,  to  the 
plaintiff.    The  residue  of  the  testa- 
tor*8  estate,  after  payment  of  his 
debts  &c.  &c ,  consisted,  in  part,  of 
sums  of  long  annuities  and  bank 
and  East  India  stock,  which  still 
remained  unsold.     Held  that  the 
plaintiff  was  entitled  to  the  income 
accrued  on  those  sums,  from  the  tes- 
tator's death.  [Wrey  v.  Smith]  202 
II.  Testatrix  bequeathed  as  follows : 
"  To  my  niece,  M,  3f.,  daughter  of 
my  nephew  T.  3f.,  80/.     To  A.  L. 
and  M.  X.,  son  and  daughter  of  tny 
late  niece  M.  X.,  30/.  each."    And 
she  gave  all  the  residue  of  her  pro- 
perty, not  thereinafter  disposed  of, 
unto    and    equally   to   be   divided 
amongst  all  her  nephews  and  nieces. 
Afterwards  she  gave  a  specific  le- 
gacy to  M,  X.,  and  described  her  as 
her  niece.     Held  that,  by  the  words 
*'my  nephews  and  nieces"  in  the 
residuary    bequest,    the     testatrix 
meant,  not  only  her  nephews  and 


nieces,  but    their    children    also. 
[^  Jam es  y.  Smith']      •     -     -    214 
12.    Testatrix,    by    her    will,    gave 
15,000/.  reduced  annuities :  '*  part 
of  a  larger   sum  standing   in   my 
name,"  to  8.  J^  and  8,500/.  like 
annuities:  ** being  further  part  of 
such    annuities    standing    in    my 
name,"  to  J.  X.     By  her  second 
codicil,  after  reciting  that,  by  her 
will,  she  had  bequeathed  15,000/. 
reduced  annuities  standing  in  her 
name,  to  8.  «7^,  and  that  she  was 
desirous  of  making  a  fiirther  pro- 
vision for  J,  W^  (another  legatee) 
she  revoked  the  bequest  to  8,  J.  so 
far  as  related  to  the  sum  of  6,000/. ; 
^  part  of  the  said  sum  of  15,000/. 
reduced  annuities,"  and  directed  her 
executors,  as  soon  as  conveniently 
might  be  after  her  death,  to  trans- 
fer to  J,   W,:^  the  said  sum  of 
6,000/.   reduced   anniuties:"  and, 
after  further  reciting  that,  by  hervrill, 
she  had  bequeathed  8,500/. :  <'  like 
reduced  annuities,"  to  J,  X.,  and  that 
she  was  desirous  of  increasing  such 
bequest,  she  thereby  revoked  the 
last-mentioned  bequest,  and,  tn  lieu 
of  it,  gave  4,500/. :  **  like  reduced 
annuities,"  to  J,  X.     By  her  third 
codicil,  she,  in   order  that  J.  W. 
might  have  the  full  benefit  of  the 
bequest  of  6,000/.  reduced  annui- 
ties given  to  him  by  her  second  co« 
dicil,    directed    that    such  legacy 
should  not  be  subject  to  any  deduc- 
tion for  legacy-duty  or  other  charges, 
and  that  the  same  should  be  trans- 
ferred to  him  before  and  in  prefer- 
ence to  any  other  legacies  and  be- 
quests given,  by  her^  out  of  or  as 
part  of  her  reduced  annuities.  The 
testatrix  had  21,800/.  reduced  an- 
nuities  standing  in  her  name   at 
the  date  of  her  wiU.     At  the  date 
of  her  second  codicil  that  sum  was 
reduced  to  18,800/.  like  annuities : 
at  the  date  of  her  third  codicil,  it 
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was  reduced  to  16,700/.  like  annui- 
ties ;  and,  at  her  death,  it  was  re- 
duced to  16,100/.  like  annuities. 
Held  that  the  legacy  of  4,500/., 
"  like  reduced  annuities,"  given,  hy 
the  second  codicil,  to  J,  X.,  was  not 
a  specific,  but  a  general  legacy; 
and  that  J.  W.  was  entitled  to  have 
6,000/.  reduced  annuities  transfer- 
red to  him  out  of  the  16,100/.  like 
annuities,  without  any  deduction  or 
abatement  whatsoever.  {Johnson 
V.  Johnson']     -     -     .     -     -     313 

13.  Testatrix  bequeathed  her  perso- 
nal estate  to  her  sisters,  or,  in  case 
of  the  death  of  either  or  any  of 
them  leaving  issuey  then  the  share 
of  her  so  dying  to  go  to  such  child 
or  children,  equally.  All  the  tes- 
tatrix's sisters  died  in  her  lifetime, 
without  leaving  any  child  or  chil- 
dren living  at  the  testatrix's  death ; 
but  one  of  them  left  two  grand- 
children then  living.  Held  that 
the  word  *  issue'  meant  *  child  or 
children,'  and  consequently  that,  in 
the  events  that  happened,  the  tes- 
tatrix's estate  was  undisposed  of. 
IGoldiey.  Greaves']'     -     -     348 

14.  So  long  as  property  to  which  a 
married  woman  becomes  entitled 
under  an  intestacy  remains  in  the 
hands  of  the  administrator,  and  she 
and  her  husband  have  done  nothing 
to  point  out  the  mode  to  which 
they  wish  the  fund  to  be  dealt 
with,  their  child  cannot  enforce  its 
equity  to  a  settlement.  [  fFineh  v. 
Brutton] 379 

15.  Testator  bequeathed  his  residuary 
personal  estate  to  trustees,  in  trust 
to  pay  the  interest  to  and  amongst 
all  the  children  of  his  brother,  for 
their  respective  lives,  and  after 
their  deaths,  as  they  should  respec- 
tively die,  he  gave  the  principal  of 
their  respective  shares  to  their  re^ 
spective  children  ;  and,  if  any  of 
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his  brother's  children  should  die 
without  leaving  any  child,  he  gave 
their  shares  to  their  surviving  bro- 
thers and  sisters  for  life,  and,  after- 
wards,  to  their  respective  children, 
in  the  same  manner  as  their  origi- 
nal shares  were  given.  One  child 
of  the  testator's  brother  had  three 
children,  one  of  whom  was  bom 
after  the  testator's  death ;  and  that 
child  and  another  died  in  their 
parent's  lifetime.  Hdd  that,  on 
the  death  of  the  parent,  the  surviv- 
ing child  became  entitled  to  the 
whole  share  of  whieh  t]ie  parent 
had  been  tenant  for  life.  {^AmiH  v. 
Skillem] 428 

16.  Testator  devised  lands  to  bia  son 
A.  T.  for  life,  and,  after  the  de- 
cease of  A.  T.,  to  Ati  first  son  law- 
fully issuing,  and,  for  defauU,qf 
such  first  issue,  to  the  use  of  the 
second,  third,  and  every  other  son, 
and  the  heirs  of  his  or  their  bodies, 
the  elder  to  be  always  preferred 
before  the  younger  of  such  sons 
and  the  heirs  of  his  body ;  and, /or 
default  o/ such  issue,  then  to  the  use 
of  all  and  every  the  daughters  of  A. 
T.  and  the  heirs  of  the*  body  of 
such  daughter  and  daughters,  with 
remainders  over.  Held  that  the 
first  son  of  A.  T.  took,  neither  by 
construction  nor  by  implication,  an 
estate-tail,  but  a  life  estate  only. 
{Barnacle  v.  Nightingale]  -     456 

17.  Testator  devised  his  copyhold 
and  leasehold  estates  in  trust  for 
his  son  for  life,  and  after  his  decease 
in  trust  to  assign  and  surrender  the 
same  unto  and  among  the  person 
or  persons  who,  at  the  son's  death, 
would  be  entitled  to  his  personal  es- 
tate in  case  he  should  die  intestate. 
The  son  died,  leaving  a  widow  and 
four  children.  Held  that  they  took 
the  estates  in  equal  fifh  parts,  as 
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tenants  in  common.      {^Richardson 
Y.  RicharcUon]     -     -     -    -     526 

18.  Testator  bequeathed  two  lease- 
hold houses  to  trustees,  m  trust,  out 
of  the  rents,  to  pay  50  L  a,  year  to 
his  daughter-in-law  so  long  as  she 
should  remain  his  son's  widow,  and 
to  invest  the  surplus  in  stock,  to  be 
held  in  trust  for  his  wife  for  life, 
remainder  for  his  grand-daughters ; 
and  after  his  death,  in  case  his 
daughter-in-law  should  be  then 
married,  or  after  her  decease  or 
second  marriage,  whenever  the 
latter  event  might  happen,  to  sell 
the  houses  and  invest  the  proceeds 
in  stock,  to  be  held  in  trust  for  his 
wife  for  life,  remainder  for  his 
grand-danghters.  The  daughter- 
in-law  continued  single,  and  the 
trustees  paid  her  the  50  /.  a  year 
out  of  the  rents,  and  disposed  of  the 
•nrplns  in  the  manner  directed,  un- 
til the  lease  of  the  houses  expired. 
Held,  after  the  death  of  the  testa- 
tor's widow,  that  the  stock  pur- 
chased with  the  surplus  rents,  was 
not  subject  to  the  payment  of  the 
annuity,  notwithstanding  the  lease 
had  expired.  [Darbon  v.  Richards] 

587 

19.  Testator  directed  the  trustees  of 
his  will  to  procure  a  suitable  house 
for  the  residence  of  his  children 
(who  were  infants),  and  to  engage 
a  proper  person  for  the  purpose  of 
taking  the  management  and  care  of 
the  house  and  of  his  childre  n,dur- 
ing  their  minorities;  and  he  re- 
quested his  late  wife's  sister,  if  she 
should  be  alive  at  his  decease,  to 
take  such  management  and  care  on 
herself.  Held  that  the  testator  had 
appointed  his  wife's  sister  to  be  the 
guardian  of  his  children.  [Miller 
V.  HarrW] 540 

20.  Testator  bequeathed  800/.  in 
trust  for  his   daughter  Sarah  for 
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life,  and  after  her  death  he  be- 
queathed it  to  such  of  his  other 
children  as  should  be  living  at  her 
death,  equally,  if  more  than  one;  and 
if  but  one  such  child  should  be  then 
living,  then  to  such  only  child ;  and 
if  aU  his  children  should  he  then 
dead  (which  event  happened),  then 
to  his  personal  representative  or 
representatives ;  and  ha  directed  the 
trustees  to  transfer  the  stock  ac- 
cordingly. Sarah  and  the  testa- 
tor's other  children  were  his  next 
of  kin  at  his  death.  Held  that 
their  representatives,  and  not  his 
next  of  kin  at  Sarah's  death,  were 
entitled  nnder  the  ultimate  bequest. 
[NichoUon  V.  Wilson]     -    -     549 

21.  Testatrix,  after  expressing  her 
intention  to  dispose  of  all  her  real 
and  personal  estate  as  thereinafter 
mentioned,  gave  certain  legacies 
and  appointed  A.  and  B.  her  exe- 
cutors, and  gave  to  them  and  their 
heirs  all  lawful  powers  and  autho- 
rities to  conduct  and  manage  her 
freehold  estates  so  as  that  the  same 
might,  at  their  discretion,  be  sold 
and  converted  into  money,  and  the 
net  money  to  form  part  of  her  per- 
sonal estate;  and  for  those  and 
every  other  purpose  connected  with 
her  property,  whether  real  or  per- 
sonal, she  invested  them,  and  the 
survivor  of  them,  and  his  heirs, 
executors  and  administrators,  with 
her  full  authority ;  and  she  directed 
that  any  undisposed  of  surplus  of 
monies  should  be  paid  as  she  should 
by  any  future  writing  or  will  direct. 
Held  that  the  real  estate  was  con- 
verted out  and  out  into  money,  and 
subjected,  in  common  with  the  per- 
sonal estate,  to  the  payment  of  the 
testatrix's  debts  and  legacies. 
[Flint  V.  Warren]     -     -     -     554 

22.  Testator  gave  all  his  real  and 
personal   estate  to  trustees,  their 
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heirs,  executors,  &c^  in  tmst  to  pay, 
divide,  and  distribute  the  incomey 
rents,  interetty  and  profits  unto  and 
equally  amongst  all  his  children, 
whose  names  he  mentioned,  and 
such  other  children  as  he  might 
have,  or  as  should  be  in  ventre  de  sa 
mere,  at  his  death,  share  and  share 
alike ;  the  shares  of  his  daughters 
to  be  paid  to  them,  half-yearly,  for 
their  separate  use;  and  if  any  of 
his  children  should  die  in  his  life- 
time without  leaving  issue,  he  gave 
their  shares  to  the  survivors,  but, 
if  leaving  issue,  then  to  their  issue; 
and,  in  case  any  of  his  children  and 
their  issue  should  die  in  the  lifetime 
of  any  husband  or  wife  with  whom 
his  children  should  have  intermar- 
ried, he  gave  their  shares  to  his 
surviving  children  and  to  the  issue 
of  such  of  his  chUdren  as  should  be 
then  dead;  it  being  his  will  that 
none  of  his  sons'  wives  or  daugh- 


ters  husbands  should  become  heirs 
to  their  children's  property,  and 
that  none  of  his  children  should 
sell  any  part  of  his  estates.  Some 
of  the  testator's  children  died  in 
his  lifetime,  but  without  issue. 
Held,  first,  that  each  of  the  surviv- 
ing children  was  entitled  to  a  share 
of  his  property,  not  for  life  merely, 
but  in  fee.  Secondly,  that  the  gift 
over  in  case  any  of  his  children  and 
their  issue  should  die  in  the  life- 
time of  any  husband  or  wife  with 
whom  his  children  should  have  in- 
termarried, was  too  remote.  [Hod- 
son  v.  Ball]'  -----    658 

See  Legacy. — Misdescription. — 
Precatory  Trust. — Remote- 
ness, 3. 

WITNESS. 

See  Defendant,  2. — Evidence* 
— Next  Friend. 
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